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CASES ADJUDGED 


SUPREME COURT OF THE UNITED STATES, 


OCTOBER TERM, 1904. 





THE PEOPLE OF THE STATE OF NEW YORK ez rel. 
METROPOLITAN STREET RAILWAY COMPANY v2. 
NEW YORK STATE BOARD OF TAX COMMISSION- 
ERS. 


ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK. 
No. 74. Argued April 17, 18, 19, 1905.—Decided May 29, 1905. 


Presumptively all property within the territorial limits of a State is sub- 
ject to its taxing power and the burden of proof is on one claiming that 
any particular property is by contract or otherwise beyond the reach 
thereof; and, growing out of the conditions of modern business a large 
proportion of valuable property is now to be found in intangible things 
such as franchises, which are, like other property, subject to taxation. 

In grants from the public nothing passes by implication, and, in the absence 
of direct stipulations relinquishing the right of taxation, a provision, 
in grants of privileges or franchises, that the grantee shall pay something 
therefor is not to be construed as an equivalent or substitute for taxes 
amounting to a contract of exemption from future taxation within the 
impairment clause of the Federal Constitution. 

The omission of the legislature for one year, or for a series of years, to tax 
certain classes of property, otherwise taxable, does not destroy the 
power of the State to subject them to taxation when it sees fit to do so. 

Nothing in the Federal Constitution prevents a State from granting ex- 
emptions from taxation; and the reduction, upon equitable considera- 
tions, of payments made in the nature of taxes by certain corporations 
on their franchises from the amount to which they are subjected by a 
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general law does not entitle every franchise owner to a similar reduction 
and render the tax invalid because it denies the holders of some fran- 
chises the equal protection of the law or deprives them of their property 
without due process of law. 

The difference between surface street railroads and subsurface street rail- 
roads is sufficient to justify classification in the mode and extent of taxa- 
tion, and a tax otherwise legal on surface street railroad franchises does 
not deprive the owners thereof of the equal protection of the laws because 
subsurface street railroad franchises are not subjected to a similar tax. 

The tax law of New York as amended May 26, 1899, c. 712, p. 1589, im- 
posing taxes on certain public franchises is not repugnant, so far as the 
franchises in this case are involved, to the equal protection, due process, 
or impairment of obligation clauses of the Federal Constitution and of 
the Fourteenth Amendment thereto. 


On May 26, 1899, the legislature of New York passed an 
act amending the tax law of the State. Laws of New York, 
1899, c. 712, p. 1589. The first section reads: 

“Section 1. Subdivision three of section two of the tax 
law is hereby amended to read as follows: 

“3. The terms ‘land,’ ‘real estate,’ and ‘real property,’ as 
used in this chapter, include the land itself above and under 
water, all buildings and other articles and structures, sub- 
structures and superstructures, erected upon, under or above, 
or affixed to the same; all wharves and piers, including the 
value of the right to collect wharfage, cranage or dockage 
thereon; all bridges, all telegraph lines, wires, poles and ap- 
purtenances; all supports and inclosures for electrical con- 
ductors and other appurtenances upon, above and under 
ground; all surface, under ground or elevated railroads, in- 
cluding the value of all franchises, rights or permission to con- 
struct, maintain or operate the same in, under, above, on or 
through, streets, highways, or public places; all railroad structures, 
substructures and superstructures, tracks and the iron thereon; 
branches, switches and other fixtures permitted or authorized 
to be made, laid or placed in, upon, above or under any public 
or private road, street or ground; all mains, pipes and tanks 
laid or placed in, upon, above or under any public or private 
street or place for conducting steam, heat, water, oil, electricity 
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or any property, substance or product capable of transporta- 
tion or conveyance therein or that is protected thereby, in- 
cluding the value of all franchises, rights, authority or permission 
to construct, maintain or operate, in, under, above, upon, or 
through, any streets, highways, or public places, any mains, pipes, 
tanks, conduits, or wires, with their appurtenances, for conduct- 
ing water, steam, heat, light, power, gas, oil, or other substance, 
or electricity for telegraphic, telephonic or other purposes; all 
trees and underwood growing upon land, and all mines, min- 
erals, quarries and fossils in and under the same, except mines 
belonging to the State. A franchise, right, authority or per- 
mission specified in this subdivision shall for the purpose of 
taxation be known as a ‘special franchise.’ A special franchise 
shall be deemed to include the value of the tangible property of a 
person, copartnership, association or corporation situated in, 
upon, under or above any street, highway, public place or public 
waters in connection with the special franchise. The tangible 
property so included shall be taxed as a part of the special fran- 
chise. No property of a municipal corporation shall be subject 
to a special franchise tax.” 

The portions in italics are the new matter introduced by 
the amendment. Other sections were added to the tax law, 
of which section 46 is as follows: 

“Sec. 46. Deduction from special franchise tax for local pur- 
poses.—If, when the tax assessed on any special franchise is 
due and payable under the provisions of law applicable to the 
city, town, or village in which the tangible property is located, 
it shall appear that the person, copartnership, association or 
corporation affected has paid to such city, town or village for 
its exclusive use within the next preceding year, under any 
agreement therefor, or under any statute requiring the same, 
any sum based upon a percentage of gross earnings, or any 
other income, or any license fee, or any sum of money on ac- 
count of such special franchise, granted to or possessed by 
such person, copartnership, association, or corporation, which 
payment was in the nature.of a tax, all amounts so paid for 
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the exclusive use of such city, town or village except money 
paid or expended for paving or repairing of pavement of any 
street, highway or public place, shall be deducted from any 
tax based on the assessment made by the state board of tax 
commissioners for city, town or village purposes, but not 
otherwise; and the remainder shall be the tax on such special 
franchise payable for city, town or village purposes. The 
chamberlain or treasurer of a city, the treasurer of a village, 
the supervisor of a town, or other officer to whom any sum is 
paid for which a person, copartnership, association, or corpo- 
ration is entitled to credit as provided in this section, shall, not 
less than five nor more than twenty days before a tax on a 
special franchise is payable, make and deliver to the collector 
or receiver of taxes or other officer authorized to receive taxes 
for such city, town or village, his certificate showing the several 
amounts which have been paid during the year ending on the 
day of the date of the certificate. On the receipt of such 
certificate the collector, receiver, or other officer shall imme- 
diately credit on the tax roll to the person, copartnership, 
association or corporation affected the amount stated in such 
certificate, on any tax levied against such person, copartner- 
ship, association or corporation on an assessment of a special 
franchise for city, town or village purposes only, but no credit 
shall be given on account of such payment or certificate in 
any other year, nor for a greater sum than the amount of the 
special franchise tax for city, town or village purposes, for 
the current year; and he shall collect and receive the balance, 
if any, of such tax as required by law.” 

Other sections provide the machinery for assessment. This 
assessment was to be made by the state board of tax com- 
missioners, and one section authorized certiorari to review 
their proceedings. 

Under this law an assessment was made of the franchises 
belonging to the plaintiff in error, a corporation. created by the 
consolidation of several corporations, having franchises for 
the maintenance and operation of street railroads in the city 
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of New York. A certiorari to review this assessment was 
finally decided by the Court of Appeals of the State, which on 
April 28, 1903, 174 N. Y. 417, sustained the assessment and 
remanded the case to the special term of the Supreme Court, 
by which court a final judgment was entered, June 22, 1903. 
Thereupon this writ of error was sued out. Plaintiff in error 
makes three assignments of error: 

“J. Error in declining to hold that the act of the legislature 
of the State of New York, approved May 26th, 1899 (ch. 712, 
L. 1899), entitled ‘An act to amend the tax law, in relation to 
the taxation of public franchises as real property,’ in so far as 
it authorizes the assessment imposed by the state board of 
tax commissioners on March 20, 1900, upon the franchises of 
the [plaintiff in error], relator above named, deprives said 
relator of its property without due process of law, in contra- 
vention of the Fourteenth Amendment to the Constitution of 
the United States. 

“TI. Error in declining to hold that said legislative enact- 
ment, in so far as it authorizes the said assessment, denies to 
said relator the equal protection of the laws, in contravention 
of the Fourteenth Amendment to the Constitution of the 
United States. 

“TIT. Error in declining to hold that said legislative enact- 
ment, in so far as it authorizes the said assessment, impairs the 
obligations of contracts, in contravention of section 10, Ar- 
ticle 1, of the Constitution of the United States.”’ 

Prior to 1874 the legislature of New York made direct grants 
of franchises, rights or privileges to use the streets of the city 
of New York. In that year the following amendment to the 
constitution was adopted. Constitution 1846, as amended, 
art. 3, sec. 18: 

“The legislature shall not pass a private or local bill in any 
of the following cases: ; 

‘Granting to any corporation, association or individual the 
right to lay down railroad tracks. 

“But no law shall authorize the construction or operation 
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of a street railroad except upon the condition that the consent 
of the owners of one-half in value of the property bounded on, 
and the consent also of the local authorities having the control 
of, that portion of a street or highway upon which it is proposed 
to construct or operate such railroad be first obtained, or in 
case the consent of such property owners cannot be obtained, 
the General Term of the Supreme Court, in the district in 
which it is proposed to be constructed, may, upon application, 
appoint three commissioners, who shall determine, after a 
hearing of all parties interested, whether such railroad ought 
to be constructed or operated, and their determination, con- 
firmed by the court, may be taken in lieu of the consent of the 
property owners.” 

In 1884 an act was passed, Laws 1884, chap. 252, p. 309, 
giving to the local authorities power to grant franchises for 
street railroads. This act provided: 

“Sec. 7. The local authorities of any incorporated city or 
village to whom application, under the provisions of this act, 
may be made for consent to the construction, maintenance, use, 
operation or extension of a street surface railroad upon any 
street, road, avenue or highway may, at their option, provide 
for the sale of, and sell at public auction the franchise, sub- 
ject to all the provisions of this act, to so construct, maintain, 
use, operate or extend such street surface railway. 

* * * * * * * * 

“Sec. 8. Every corporation incorporated under, or con- 
structing or operating a railroad constructed or extended 
under the provisions of this act, within the cities of the State 
having a population of two hundred and fifty thousand or 
more, as aforesaid, shall for and during the first five years after 
the commencement of the operation of any portion of its rail- 
road, annually, on the first day of November, pay into the 
treasury of said respective cities in which its road is located 
to the credit of the sinking fund thereof, three per cent of its 
gross receipts for and during the year ending the next preced- 
ing thirtieth day of September, and after the expiration of 
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said five years, make a like annual payment into the treasury 
of said respective cities, for the credit of said sinking funds, 
of five per cent instead of three per cent of said gross receipts; 
provided, however, that every ‘corporation now existing and 
operating a street surface railroad which shall extend its tracks 
or construct branches therefrom, and operate such extensions 
or branches under the provisions of this act, or the corporation 
operating such branches or extensions, shall pay such per- 
centages as aforesaid only upon such portion of its gross re- 
ceipts as shall bear the same proportion to the whole value 
thereof as the length of such extension and branches shall bear 
to the entire length of its tracks. ” 

“Srec.4.. . . The consent of the local authorities shall 
in all cases be applied for in writing, and when granted shall 
be upon the express condition that the provisions of this act 
pertinent thereto shall be complied with, and shall be filed in 
the office of the county clerk of the county in which said rail- 
road is located. Ph 

In 1886 an act amending a prior act of the same year was 
passed, Laws 1886, chap. 642, p. 919, which contained the 
following terms: 

“Src. 1. The local authorities of any incorporated city or 
village, to whom application may be made for consent to the 
construction, maintenance, use, operation or extension of a 
street railroad or a railroad or railway for the transportation 
of passengers, mails or freight, over, upon, under or through 
any of the streets, roads, avenues, parks or public places in 
such city or village, must provide, as a condition of the said 
consent to the use of said street, road, avenue, park or public 
place, that the right, franchise and privilege of using the said 
street, road, avenue, park or public place shall be sold at pub- 
lic auction to the bidder who will agree to give the largest 
percentage per annum of the gross receipts of said company 
or corporation, with adequate security as hereinafter pro- 
vided, for the fulfillment of said agreement and for the com- 
mencement and completion of such road according to the 
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plan or plans, and on the route or routes fixed for its construc- 
tion, within the time or times hereinafter designated and 
prescribed therefor, but this agreement shall not release any 
such road from the percentages required to be paid by chapter 
two hundred and fifty-two of the laws of eighteen hundred 
and eighty-four. The legislature expressly reserves the right 
to regulate and reduce the rate of fare on such railroad or 
railway. 
* * * * * 2 7 * 

“And in the event of the failure or refusal of the party or 
corporation operating or using the railroad to be constructed 
as aforesaid, to pay the rental or percentage of gross earnings 
agreed upon, then, upon notice to the said party or corpora- 
tion—of not less than sixty days—the said consent and right 
to operate such railroad may be declared forfeited, and the 
same may be resold to the highest bidder in the manner above 
provided.” 

The special acts passed before the amendment of 1874, 
which are claimed to constitute contracts, the obligations of 
which are impaired by this tax legislation, are found, first, in 
chap. 625 of the Laws of 1868, which granted to certain persons 
the right to construct, maintain and operate and use a street 
railroad, with a provision that ‘‘the said persons, or their 
assigns, shall pay to the sinking fund commissioners of the 
city of New York the sum of one thousand dollars per annum, 
to be applied by them in the same manner as moneys received 
on account of rentals and leases;” second, in chap. 19 of the 
Laws of 1871, which, granting the privilege of occupying cer- 
tain streets with street railroad tracks, provided that the com- 
pany should ‘‘make compensation to the mayor, aldermen and 
commonalty of said city of New York for the value of the rights 
and privileges herein granted or authorized,’”’ and also pre- 
scribed the mode of ascertaining that compensation by three 
commissioners, whose decision should be final and conclusive 
as to the company and the mayor, aldermen and commonalty 
of said city, adding ‘“‘ the amount so fixed and determined shall 
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be paid to the commissioners of the sinking fund of said city, 
by the said company, within thirty days after the same be- 
comes payable, according to the decision aforesaid, and ap- 
plied to the reduction of the debt of said city;” third, in 
chap. 508 of the Laws of 1874, which granted the right to 
“eonstruct, operate, maintain and use railways” in certain 
streets in the city of New York, and provided that “the said 
persons, or their assigns, shall annually, on the first day of 
November, pay into the treasury of the city of New York one 
per cent. of the gross receipts of the road herein provided for, 
the amount of which gross receipts shall be determined by the 
sworn statement of the president and treasurer of said rail- 
way, but subject to the inspection of its books by the comp- 
troller of the city of New York.” 

Subsequent to the law of 1884, above referred to, fifteen 
other franchises now belonging to the relator were granted 
by the common council of the city of New York. Most of them 
provided for annual payment to the city of New York of either 
a fixed amount or a fixed percentage, varying from two to 
eight per cent of the gross earnings. 


Mr. Elihu Root and Mr. William D. Guthrie for plaintiffs 
in error in this case and in Nos. 75 and 76: 

The obligations of the several contracts under which plain- 
tiffs in error acquired their local or special franchises are im- 
paired by the statute in so far as it seeks to subject such fran- 
chises to additional payments or taxation in excess of the 
amounts agreed upon. See Heerwagen v. Crosstown St. Ry. 
Co., 179 N. Y. 99, 104, as to effect of present statute. 

The controlling inquiry in this case is whether the present 
statute, in subjecting special franchises to ad valorem taxa- 
tion, does or does not exact further payments than those 
originally stipulated for in the contracts granting the several 
franchises. While there are numerous separate and distinct 
subjects or objects of corporate taxation, and any or all of 
these may be selected by the legislature for the purpose of 
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levying and collecting taxes, and the taxation of one of these 
subjects is not the taxation of the other, and the exemption 
of one or more does not involve the exemption of the others, 
and while the assessment of two or more of these subjects at 
the same time does not constitute duplicate or double taxation 
the different methods are becoming so intermingled and com- 
plicated that the courts are beginning to confess confusion 
and the danger of error in their decisions. People ex rel. &c. 
v. Knight, 174 N. Y. 475,477. And pointing out these different 
subjects see Farrington v. Tennessee, 95 U. S. 679, 686; Ten- 
nessee V. Whitworth, 117 U.S. 129, 136; New Orleans v. Houston, 
119 U. S. 265, 277; Gibbons v. Mahon, 136 U. S. 549, 557; 
Owensboro National Bank v. Owensboro, 173 U. S. 664, 681. 

The plaintiffs in error concede, for the purposes of these 
cases, that they are subject to many forms of taxation on 
property, franchise to be a corporation, capital stock, divi- 
dends, or other objects not made the special subject of con- 
tract, and that the local or special franchises involved in the 
present controversy constitute property, but they contend 
that they have entered into valid contracts definitely fixing 
the amount to be paid for and on their special franchises, and 
that neither the State nor the city can increase these amounts 
by way of taxes or otherwise without impairing the obligations 
of their contracts. 

In the State of New York a city can not exact additional 
compensation or payments by subsequent ordinance, beyond 
what was reserved or stipulated for at the time, without vio- 
lating the contract rights of the grantee of a franchise. People 
v. Kerr, 27 N. Y. 188; Beekman v. Third Ave. R. R. Co., 153 
N. Y. 144, 152; People v. O’Brien, 111 N. Y. 1, 36; Mayor v. 
Second Ave. R. R. Co., 32 N. Y. 261, 271; Mayor-v. Third Ave. 
R. R. Co., 33 N. Y. 42. And see also Stein v. Mayor &c. of 
Mobile, 49 Alabama, 362, 369; Los Angeles v. City Water Co., 
61 California, 65, 68; Los Angeles v. City Water Co., 177 U.S. 
558, 578. 

In all the statutes from 1884, franchises to use the streets 
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of a city could be granted only upon express condition of an 
annual payment of a percentage of gross receipts. The terms 
of the ordinances show that the city understood that it was 
contracting for the annual payment of a fixed amount or 
percentage of gross receipts. Langdon v. Mayor, 93 N. Y. 
129, 157. 

Plaintiffs in error rely on the last two cases which are sought 
to be distinguished by the statement that the additional taxes 
then imposed were not under a general law of the State, but 
were ‘‘a mere effort on the part of the city to impose the 
obligation of paying an additional consideration for the rights 
conferred on the grantee. 

A stipulation in a contract between a city and a railway 
company, entered into pursuant to the express provisions of 
a statute and providing for the payment of a fixed annual 
sum or tax, necessarily implies that that fixed annual sum or 
tax cannot be increased by the State or the city without im- 
pairing the contract, and what is implied is as much a part of a 
contract or statute as what is expressed. United States Bank 
v. Babbit, 1 Black, 55, 61; Jones v. Kent, 80 N. Y. 585, 588. 

The prior decisions have been overruled in the cases at bar. 
That much is beyond dispute. When the highest court of a 
State has adjudicated upon the validity and legal scope and 
effect of a contract, particularly that of a municipality, and 
subsequent contracts are made on the faith of, and enormous 
sums are invested in reliance upon, such judicial interpreta- 
tion, every principle of fairness and justice requires that the 
contracts shall be construed and given legal effect according 
to the law as it was authoritatively declared to be at the time 
the contracts were entered into. When the numerous fran- 
chises in the cases at bar were sought by the railway companies, 
when they were put up by the city at auction to the highest 
bidder, when the legislature and city solicited capitalists to 
embark and risk their funds, when the legislature and the city 
exacted the most onerous terms and generally at public auc- 
tion, all parties knew that the Court of Appeals of the State 
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had, in 1865, declared the law to be that such a grant of a 
franchise to use the streets of a city constituted a contract, 
and that, if the city stipulated in the grant for a fixed license 
fee or tax, it could not increase that tax without impairing 
the obligation of its contract. Olcott v. The Supervisors, 16 
Wall. 678, 690; Gelpcke v. City of Dubuque, 1 Wall. 175, 206; 
Taylor v. Ypsilanti, 105 U. S. 60, 71; Douglass v. County of 
Pike, 101 U. 8. 677, 686; New Buffalo v. Iron Co., 105 U. 8. 
73; Stanly County v. Coler, 190 U. 8. 437, 445; Burgess v. 
Seligman, 107 U. S. 20, 33; Warburton v. White, 176 U. 8. 
484, 495; Los Angeles v. Water Co., 177 U.S. 558, 575; Muhlker 
v. Harlem R. R., 197 U.S. 544. 

It is a cardinal rule in drafting contracts and statutes not 
to express what is implied in law. Expressio eorum que tacite 
insunt nihil operatur. Broom’s Legal Maxims, 8th Am. ed., 
669; 2 Parsons on Contracts, 9th ed., 670. 

While contracts with States or municipalities are to be so 
construed that an exemption from future taxation or regula- 
tion of rates is not to be implied unless in reason necessary to 
give effect to the agreement, Ford v. Delta and Pine Land 
Company, 164 U. S. 662, 666, if a contract specifically pro- 
vides for a fixed tax or rate, it is implied in law that such 
express stipulation is exclusive and covers the present and 
future, as fully as if the contract expressly so recited. 

When the grant is upon valuable consideration, imposing 
pecuniary and other obligations upon the grantee to which 
he is bound by a valid contract, good sense and justice re- 
quire that the grant should be construed according to the 
rules of legal reasoning which govern all contracts and which 
the experience and wisdom of generations have shown to be 
just as between man and man. Charles River Bridge case, 
11 Pet. 420, 597, 611; Hyman v. Read, 13 California, 444, 452; 
The Richmond &c. Railroad Co. v. The Louisa Railroad Co., 
13 How. 71, 86; Thompson v. People, 23 Wend. 537, 580. 

As to some of the rules which protect parties contracting 
in good faith with States or municipalities see Huidekoper’s 
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Lessee v. Douglass, 3 Cranch, 1, 70; Davis v. Gray, 16 Wall. 
203, 232; Langdon v. Mayor, 93 N. Y. 129, 148. 

In each of these cases a grant was made by the State itself 
or the city under express legislative authority providing for 
payments in consideration of the franchise, right, or privilege 
to use the streets of the city, and we find the State seeking to 
increase these stipulated amounts by the subsequent imposi- 
tion of additional taxation. The mere fact that the original 
statute or contract does not call a fixed annual payment or 
exaction a tax can make no difference. If the statute in the 
present case had called the obligation a tax, it would not have 
constituted it such, had its nature been otherwise. People 
ex rel. W. U. T. Co. v. Dolan, 126 N. Y. 166, 175. Nor does 
the fact that a specific sum or percentage is payable into the 
sinking fund of a city change its nature as a tax. Pacific 
Railroad Company v. Maguire, 20 Wall. 36, 44. According 
to common understanding, an annual sum paid or exacted for 
a franchise, right, or privilege, such as the right to use the 
streets of a city or the highways of a town, is essentially a tax. 
This is particularly true in the State of New York. Heerwagen 
v. Crosstown St. Ry. Co., 179 N. Y. 99, 104. See also State 
v. Ashbrook, 154 Missouri, 375, 385. See definition of a “toll” 
in Webster and Century; Pennsylvania Coal Co. v. Delaware 
&c. Canal Co., 3 Abbott (N. Y. App.), 470, 477; Cooley’s 
Taxation, 3d ed., 110; Cooley’s Const. Lim., 7th ed., 713. 

The mere fact that the words “‘ compensation” and “rental” 
were used by the legislature in any of the acts in question does 
not in any way tend to change the nature of the payment. 
People ex rel. v. Commissioners, 76 N. Y. 64, 71; 2 Tiedeman, 
State & Fed. Control, 619. 

The payment imposed upon corporations of a fixed annual 
percentage on their gross or net receipts or earnings for the 
privilege of exercising franchises, is essentially a tax. Maine 
v. Grand Trunk Ry. Co., 142 U. S. 217, 227; Union Bank v. 
The State, 9 Yerg. 490; Attorney General v. Bank of Charlotte, 4 
Jones Eq. (N. Car.) 287. 
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As to the force of the legislative characterization of such 
payments as “‘in the nature of a tax,” see Alexander y. 
Mayor, 5 Cranch, 1, 8. 

As to effect of ‘‘or,” and its being equivalent to ‘“‘and”’ see 
People ex rel. M. G. Co. v. Rice, 188 N. Y. 151, 156; United 
States v. Fisk, 3 Wall. 445; United States v. Freeman, 3 How. 
556, 564; Stockdale v. Insurance Companies, 20 Wall. 323, 331; 
Cope v. Cope, 137 U. S. 682, 688; People v. Benton, 29 N. Y. 
534, 537; Smith v. People, 47 N. Y. 330, 339; People ex rel. 
West. F. I. Co. v. Davenport, 91 N. Y. 574, 591. 

The contemporaneous practical interpretation by Gov- 
ernor Cleveland in 1884, in the light of which the contracts 
were made, supplemented as it is by the declaration of Gov- 
ernor Roosevelt in 1899, are likewise entitled to almost the 
force of law. Citizens’ Bank v. Parker, 192 U. S. 73, 81; 
Potter v. Hall, 189 U. S. 292, 298; Southern Pacific Railroad 
Co. v. Bell, 183 U. S. 675, 682; Hewitt v. Schultz, 180 U. S. 
139, 156; United States v. Pugh, 99 U. S. 265, 269. See also 
Easton v. Pickersgill, 55 N. Y. 310; People ex rel. Williams v. 
Dayton, 55 N. Y. 367; Power v. Village of Athens, 99 N. Y. 
592, 602; Matter of W. S. A. & P. R. R. Co., 115 N. Y. 442, 
447 ; Jennings v. Van Schaick, 108 N. Y. 530, 533; Babbage v. 
Powers, 130 N. Y. 281, 291; Lewis’ Sutherland Statutory Con- 
struction, § 474. 

Where there is a definite and fixed annual payment as one 
of the terms of the grant of a franchise, right, or privilege to 
use the streets of a city it is to be fairly implied that the pay- 
ments stipulated for are not to be increased. New Jersey v. 
Yard, 95 U. 8. 104, 115. As to doctrine announced in Provi- 
dence Bank v. Billings, 4 Pet. 514, 560, see Gordon v. Appeal 
Tax Court, 3 How. 133, holding that a franchise from the 
legislature cannot subsequently be taxed, if a price has been 
paid for it, which the legislature has accepted. This case has 
not been limited or overruled by this court on the point now 
involved and cases cited by defendant in error do not so hold. 
On the contrary in support of the Gordon case see West 
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River Bridge Company v. Dix, 6 How. 507, 542; Planters’ 
Bank v. Sharp, 6 How. 301, 332; Ohio Life Ins. Co. v. Debolt, 
16 How. 416, 429; Home of the Friendless v. Rouse, 8 Wall. 
430, 438; Salt Company v. East Saginaw, 13 Wall. 373; Erie 
Ry. Co. v. Pennsylvania, 21 Wall. 492, 498; New Orleans Gas 
Co. v. Louisiana Light Co., 115 U. S. 650, 664; Water Com- 
pany v. Freeport, 180 U. S. 587, 608; Shelby County v. Union 
Bank, 161 U. S. 149, 159; Pearsall v. Great Northern Railway 
Co., 161 U. 8S. 646, 662; Grand Lodge v. New Orleans, 166 U. 8. 
143; Citizens’ Bank v. Parker, 192 U. S. 73, 90. See also 
Union Bank v. State, 9 Yerg. 490; Farrington v. Tennessee, 95 
U. S. 679, 689; Attorney General v. Bank, 4 Jones Eq. (N. Car.) 
187; New Orleans v. Southern Bank, 11 La. Ann. 41. 

For other contracts of this nature see State v. Southern 
Bank, 23 La. Ann. 271; New Orleans v. People’s Bank, 32 
La. Ann. 82; New Orleans v. Chaffaiz, 106 Louisiana, 250, 
255, citing the Gordon case; also Citizens’ St. R. Co. v. Common 
Council, 125 Michigan, 673, 702; Los Angeles v. City Water 
Co.. 61 California, 65, aff'd 177 U. S. 558, 577; St. Louis v. 
West. Un. Tel. Co., 63 Fed. Rep. 68, 70; Los Angeles v. S. P. 
R. R. Co., 67 California, 433, 436; Sebastian v. Bridge Co., 21 


Ohio St. 451, 459; Bridge Co. v. Mayer, 31 Ohio St. 317, 322. 


The closest analogy exists between the two governmental 
powers or functions of taxation and regulation of rates and 
tolls. The reasoning and rules of construction and the prin- 
ciples of law and public policy which should be applied have 
been declared to be the same. In both cases nothing is to be 
presumed in limitation or restriction of legislative power except 
what is expressed or implied. Stanislaus County v. San Joa- 
quin C. & I. Co., 192 U. 8. 201, 211; Covington &c. Turnpike 
Co. v. Sandford, 164 U. S. 578, 587; Stone v. Farmers’ L. & 
T. Co., 116 U. 8. 307, 325; Charles River Bridge v. Warren 
Bridge, 11 Pet. 420, 548. In both cases the elementary rule 
of legal reasoning, that what is implied is as much a part of 
a contract or statute as what is actually expressed, has never 
been disregarded. Oounty of Wilson v. National Bank, 103 
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U.S. 770, 778; Supervisors v. Lackawanna Iron &c. Co.,93 U. 8, 
619, 624; National Bank v. Graham, 100 U.S. 699, 703; Town- 
ship of Pine Grove v. Talcott, 19 Wall. 666, 676; Telegraph Com- 
pany v. Eyser, 19 Wall. 419, 427; Davis v. Gray, 16 Wall. 203, 
223; Lynde v. The County, 16 Wall. 6, 13; United States v. 
Hodson, 10 Wall. 395, 406; Butz v. City of Muscatine, 8 Wall. 
575, 581; Croxall v. Shererd, 5 Wall. 268, 283; United States 
v. Babbit, 1 Black, 55, 61; Rogers v. Kneeland, 10 Wend. 
219, 252. 

It is settled by the adjudications of this court that a grant 
of power to a corporation to fix or collect tolls or rates does 
not of itself imply any exclusion of the power of the legislature 
thereafter to declare what shall be prima facie reasonable 
compensation for the services to be rendered; but it has never 
been even intimated by this court that, where the charter 
of a corporation or the agreement between a corporation and 
the State or a municipality has expressly provided for a fixed 
rate of toll or charge, such rate could be varied by the legis- 
lature or municipality without impairing the obligation of the 
contract. Reagan v. Farmers’ Loan & Trust Co., 154 U. 8S. 
362, 393; Detroit v. Citizens’ Ry. Co., 184 U.S. 368; Cleveland 
v. City Railway Co., 194 U. 8. 517, 526; Chicago v. Sheldon, 9 
Wall. 50. 

A city cannot, through the form of taxation or assessment 
for improvements, increase the obligation assumed by the 
railway company in respect of the subject which was in the 
minds of the parties and formed part of their express agree- 
ment. West. Paving and Supply Co. v. Citizens’ Street Rail- 
road Co., 128 Indiana, 525; State ex rel. v. Corrigan Street Ry. 
Co., 85 Missouri, 263; Billings v. Chicago, 167 Illinois, 340; 
West Chicago St. R. R. Co. v. Chicago, 178 Mlinois, 344; Coast- 
Line R. Co. v. Savannah, 30 Fed. Rep. 646; Pensacola v. 
Northrup, 63 Fed. Rep. 689. 

As to the franchises which are not covered by the act of 1884 
and subsequent similar legislation each one of them con- 
stituted a contract which entitled the grantee to be protected 
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against the exaction of further payments to the State or to 
the city, within the principles of the decisions cited. Nor 
does the reservation of power to alter or amend the acts or 
charters uphold the additional payments now sought to be 
imposed. The legislature cannot in one breath insist that the 
terms of its grant shall be performed by the grantee according 
to the letter and in another breath say that it may under the 
reserved power release itself from any reciprocal duty and 
impose an additional tax while holding on to the contract. 
Stearns v. Minnesota, 179 U. 8. 223. 

Mayor &c. v. Twenty-third St. R. Co., 113 N. Y. 311, is 
clearly unsound and will not be followed by this court. See 
Union R. R. Co. v. Carter, 32 Hun, 458; aff’d 117 N. Y. 625. 

This court will determine for itself the scope and effect and 
true meaning of any contract the legislature has seen fit to 
make in consideration of the grant of rights and privileges. 
Douglas v. Kentucky, 168 U. 8. 488, 500; Jefferson Bank v. 
Skelly, 1 Black, 436, 443; Railroad Co. v. Maine, 96 U.S. 499) 
510; New Jersey v. Yard, 95 U. S. 104, 111; McCullough v. 
Virginia, 172 U. S. 102, 109; Shelby County v. Union &c. 
Bank, 161 U. 8. 149, 151; Houston and Tex. Cent. R. R. Co. v. 
Texas, 177 U.S. 66. 

The reserved power to alter, amend, or repeal does not per- 
mit or sanction the destruction of vested property rights. 
People v. O’ Brien, 111 N. Y.1, 36; Sinking Fund Cases, 99 U.S. 
700; Lake Shore Ry. v. Smith, 173 U. 8S. 684, 690; Woodward 
v. Cent. Vt. Ry. Co., 180 Massachusetts, 599, 604; Common- 
wealth v. Essex County, 13 Gray, 239; Planters’ Bank v. Sharp, 
6 How. 301, 327; Langdon v. Mayor, 93 N. Y. 129, 157; City 
Railway Co. v. Citizens’ Railway Co., 166 U.S. 557, 567. 

This court is called upon for the first time to determine the 
principles which should guide legislatures in taxing the owners 
of local or special franchises, such as the privilege to use a 
public highway or street for a public purpose. 

It is now hardly open to question that the amendment 
affords practical and effective protection against arbitrary or 
VOL. CxCcIx—2 
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unequal taxation, and that its spirit and its meaning alike 
require that taxes imposed upon property of substantially the 
same kind, in substantially the same situation, and used for 
substantially the same purposes, shall be equal so far as 
equality may be practically attainable. A statute which at- 
tempts to classify those engaged in the same business and 
owning similar property and to discriminate among them un- 
fairly or unnecessarily is repugnant to the Fourteenth Amend- 
ment. 

While unavoidable inequality may not render the statute 
unconstitutional, where substantial equality is readily attain- 
able, and where it is plain that members of a class are unfairly 
and unjustly discriminated against in a manner easy to obvi- 
ate, the statute cannot be permitted to stand. 

The law before the court operates arbitrarily to deny plain- 
tiffs in error the equal protection of the laws and due process 
in three separate and distinct aspects. It adds to the obliga- 
tions of the contracts while preserving all the burdens of those 
contracts. It provides for the deduction of annual payments 
covered by existing contracts from the amount of tax levied, 
by reason of which deduction those who agreed to pay for 
their franchises lump sums or annual amounts less than the 
new tax are discriminated against. It discriminates against 
them and subjects them to taxation, while their competitors 
operating under the surfaces of many of the same streets are 
to be exempted. 

The act is nothing but an arbitrary exercise of power, and 
comes within the condemnation of Stearns v. Minnesota, 179 
U.S. 223. And see also Duluth &c. R. R. v. St. Louis County, 
179 U.S. 302. 

These cases present a mere arbitrary exercise of power. 
Plaintiffs in error are held to the obligations of existing con- 
tracts, but the State and city seek to repudiate any reciprocal 
obligation, and to subject them to a general law without re- 
leasing them from the obligations of their special contracts 
under which they and others similarly situated have paid to 
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the city of New York during the fifteen years preceding the 
passage of the tax law in question over $2,900,000. 

When the legislature says that it will no longer treat special 
franchises as particular property subject to classification by 
itself, but will classify them with all other real estate and sub- 
ject them to the same taxation, state and local, as all other 
real estate, it cannot provide that the owners of such special 
franchises now to be so classified as real estate, may deduct 
any rentals, annuities or instalments of purchase price from 
their tax, when all other owners of real estate pay taxes with- 
out any such deductions. California Railroad Tax cases, 13 
Fed. Rep. 145; Railroad Tax cases, 13 Fed. Rep. 722; Santa 
Clara County v. Southern Pac. R. Co., 18 Fed. Rep. 385; S. C., 
118 U. 8. 138; San Mateo County v. So. Pac. R. R. Co., 116 
U. 8S. 138. See also Russell v. Croy, 164 Missouri, 69, 97; 
State v. Mitchell, 97 Maine, 66, 70; State v. Shedroi, 75 Vermont, 
277, 281; State v. Hoyt, 71 Vermont, 59, 64; Dundee Mortgage 
Co. v. School District, 19 Fed. Rep. 359, 370; Fraser v. Mc- 
Conway, 82 Fed. Rep. 257; Railroad and Telephone Co.’s v. 
Board of Equalizers, 85 Fed. Rep. 302, 317; S. C., aff'd Taylor 
v. Louisville & N. R. Co., 88 Fed. Rep. 350, 355; certiorari 
denied 172 U. S. 647; Nashville, C. & St. L. Ry. v. Taylor, 86 
Fed. Rep. 168, 179; Louisville Trust Co. v. Stone, 107 Fed. 
Rep. 305, 306. 

If it should be argued that it is proper to deduct the amount 
of these contract obligations from the tax laid upon the value 
of the contract rights for reasons which would sustain deduc- 
tions of mortgage indebtedness from assessments of real estate 
for taxation, the answer is obvious. The present deductions 
are not made from the assessments. Heerwagen v. Cross- 
town St. Ry. Co., 179 N. Y. 99, 106, and further, under the laws 
of New York, such obligations are deductible from the personal 
assessment. People ex rel. Cornell S. Co. v. Dederick, 161 
N. Y. 195, 204; People ex rel. Manhattan Ry. Co. v. Barker, 
165 N. Y. 305, 314. 

There are three classes of franchises to operate street rail- 
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ways in the city of New York: those granted without pay- 
ments, those for which a lump sum was paid, and those for 
which annual payments were agreed to be made, either of 
a fixed sum or of a fixed percentage of gross receipts, or 
both. 

If these payments were in the nature of taxes—either com- 
mutation or annual—the increase would impair the obligations 
of the several contracts. If, however, the agreements were 
not to pay taxes but only rental or purchase price, how should 
they be treated in any fair, just or equal system of taxation? 
Should the annual payments be deducted from the taxes when 
no allowance is made for lump sum payments, or should this 
annual charge be capitalized, as an annuity, and the capital 
amount deducted from the value in order to ascertain the 
legal basis of assessment? See Heerwagen v. Crosstown St. 
Ry. Co., 179 N. Y. 99, 106. 

All unfairness and inequality could easily have been avoided 
by providing, not that the grantee paying an annual rent or 
charge should deduct that charge from his annual tax, but that 
the annual charge should be taken into consideration in as- 
certaining the actual value of the franchises and the capitalized 
value of the charge deducted, for, of course, in the case of a 
man who owns an interest in property, which is conditioned 
upon and subject to an annual charge, the true net value of 
that interest can be arrived at. 

In these cases the plaintiffs in error should be afforded the 
fullest measure of protection, because they now find them- 
selves, after the investment of their capital, not only already 
taxed to an enormous amount in seven different forms, but 
subjected to competition with grantees of the State and city, 
who render the same service under some of the very streets 
where plaintiffs in error operate their surface lines, and who 
are exempted from taxation under the Rapid Transit Act 
and the discrimination in favor of subservice roads denies the 
owners of surface railway franchises the equal protection of 
the laws. 
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Mr. Elihu Root, with whom Mr. Frank H. Platt was on the 
brief, for plaintiffs in error in Nos. 77 and 78 argued simulta- 
neously herewith: 

A legislative enactment which requires or authorizes the 
taxation of a certain class of property upon the basis of a sum 
arbitrarily fixed by the assessing officers, without reference to 
the value of the property, constitutes a deprivation of property 
without due process of law and a denial of the equal protection 
of the laws. People v. Weaver, 100 U. S. 539, 544; Cooley’s 
Const. Lim., 7th ed., 705; 1 Cooley on Taxation, 3d ed., 419; 
Santa Clara County v. So. Pac. Ry. Co., 18 Fed. Rep. 399. 

While the determination of the method of apportioning a 
tax is undoubtedly within the legislative power of the State, 
uncontrolled by the Federal Constitution, Davidson v. New 
Orleans, 96 U. S. 97, 104; Walston v. Nevin, 128 U. S. 578, 
582, the Federal Constitution requires that some method of 
apportionment of the burdens of a tax shall be provided; 
that the tax shall not be arbitrarily laid. 

As to what is or is not due process of law see Turpin v. 
Lemon, 187 U. 8. 51, 57; In re Kemmler, 136 U. 8S. 436, 448; 
Hodgson v. Vermont, 168 U. 8. 262, 273; Yick Wo v. Hopkins, 
118 U. S. 356, 369; Pollock v. Farmers’ L. & T. Co., 157 U.S. 
599; McMullen v. Anderson, 95 U.S. 37, 41; Stuart v. Palmer, 
74.N. Y. 183; Illuminating Co. v. Barker, 139 N. Y. 55; People 
v. Equitable Trust Co., 96 N. Y. 387; Nehasane Park Assn. v. 
Lloyd, 167 N. Y. 431. That taxes cannot be laid without ap- 
portionment see People v. Brooklyn, 4 N. Y. 419; Ryerson v. 
Utley, 16 Michigan, 269, 276; Taylor v. Chandler, 9 Heiskel 
(Tenn.), 349, 356; C. B. & Q. R. R. Co. v. Cole, 75 Illinois, 
591; Merrill v. Humphrey, 24 Michigan, 170, 173; Detroit &c. 
R. R. Co. v. Township, 20 Michigan, 452. 

The constitutions of several States contain provisions re- 
quiring all taxation of property to be uniform and to be ap- 
portioned according to value. No such provision, however, 
exists in the Constitution of New York. Such constitutional 
provisions are merely declaratory of the fundamental principle 
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of due process of law in taxation. The same necessity of an 
apportionment according to value exists independently of any 
such provision. An apportionment by value is the only escape 
from the oppression and injustice of arbitrary exactions. San 
Mateo case, 13 Fed. Rep. 722, 734; Woodbridge v. Detroit, 8 
Michigan, 274, 294; Railroad and Telephone Companies vy. 
Board of Equalizers, 85 Fed. Rep. 302, 317; Nashville C. & 
St. L. Ry. Co. v. Taylor, 86 Fed. Rep. 168; S. C., 88 Fed. Rep. 
350; S. C., 172 U. 8. 647; City National Bank v. Maher, 9 Fed. 
Rep. 884; Assessment Board v. Alabama Central, 59 Alabama, 
551; Marsh v. Supervisors, 42 Wisconsin, 502, 509; State v. 
Township, 36 N. J. L. 66, 70. 

The state board of tax commissioners made no assessment 
or valuation of the relator’s special franchise, but fixed an 
arbitrary sum as the basis upon which these special franchises 
should be taxed, and the Court of Appeals has held that the 
acts and determinations of the state board are valid and 
authorized by the special franchise tax law. 

The market value of the share stock and bonds furnishes 
no evidence of the value of the special franchise. People ex 
rel. Trust Co. v. Coleman, 126 N. Y. 433; People v. Commis- 
sioners, 23 N. Y. 192, 218. Taxable assets of a corporation 
cannot be determined by the amount of outstanding mortgage 
bonds. Manhattan Railway Co. v. Barker, 146 N. Y. 304, 313. 

There is no method or rule by which this remainder can be 
apportioned to the different items of intangible property. 
Any attempt to do so would necessarily be pure guesswork 
and imagination. And, under the laws of the State, the gen- 
eral franchises and good will are not taxable for local purposes. 
People ex rel. Union Trust Co. v. Coleman, 126 N. Y. 437; 
People ex rel. Steamboat Co. v. Dederick, 25 Misc. Rep. 539; S.C. 
afi’d, 161 N. Y. 195; People ex rel. Manhattan Ry. Co. v. Barker, 
165 N. Y. 305; People ex rel. Nat. S. Co. v. Feitner, 166 N. Y. 
129. State Railroad Tax Cases, 92 U. 8. 575, distinguished. 
In those cases there was one assessment and one tax. 

The aggregate assets of the corporation furnish no evidence of 
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the value of the franchise nor do the earnings furnish any such 
evidence. People ex rel. D., L. & W. v. Clapp, 152 N. Y. 490; 
People ex rel. West. Un. Tel. Co. v. Dolan, 126 N. Y. 166; People 
ex rel. Panama R. R. Co. v. Commissioners, 104 N. Y. 240; People 
ex rel. D. & H. Can. Co. v. Ganley, 29 St. Rep. 130; Matter of 
Gilroy, 26 App. Div. 314; Syracuse v. Stacey, 45 App. Div. 249; 
S. C., 169 N. Y. 231; Pittsburg Co. v. Backus, 154 U. 8. 421. 

There was no evidence from which the value of the fran- 
chise could be ascertained. The allegation of the return that 
there was investigation by the board’s agents, who formed 
opinions as to the value, if it could have any effect whatever, 
would be equivalent to an allegation that the state tax com- 
missioners had delegated their quasi-judicial powers to others, 
and that these unnamed agents and not the commissioners 
themselves had determined the assessment. Such an assess- 
ment would be void. Lee v. Parry, 4 Denio, 125; Doughty v. 
Hope, 3 Denio, 594; Powell v. Tuttle, 3 N. Y. 396; People v. 
Supervisors, 11 N. Y. 563; Middletown v. Berlin, 18 Connecti- 
cut, 189; Woodman v. Auditor General, 52 Michigan, 28; People 
v. Hastings, 29 California, 449. 

There is no method by which the value of these franchises 
can be ascertained. Because there never was any real valua- 
tion of this franchise, never any basis established for that 
apportionment of burdens which is essential to lawful taxa- 
tion, the pretended tax complained of is a perfectly arbitrary 
and unlawful exaction. 


Mr. Charles A. Collin, with whom Mr. William F. Sheehan 
was on the brief, for plaintiffs in error in No. 79: 

The State cannot impose additional burdens of the same 
nature as those already imposed by the franchise contracts 
duly made and entered into by and betweeen the city of Brook- 
lyn, as the duly delegated representative of the people of the 
State, party of the first part thereto, and the Brooklyn City 
Railroad Company, party of the second part thereto. Chicago 
v. Sheldon, 9 Wall. 50; Coast Line v. Savannah, 30 Fed. Rep. 
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646; Walla Walla Water case, 172 U.S. 1; Rochester v. Railway 
Co., 98 App. Div. 521, 536; Worcester v. Street Railway Co., 196 
U. S. 539, and cases cited in briefs in No. 74, ante, p. 9. 

The franchise contracts, in question, fixed, and therefore 
necessarily limited, the amount of burdens in the nature of 
taxes which the Brooklyn City Railroad Company could there- 
after be compelled to pay, on account of its property consist- 
ing of the intangible rights created by such franchise con- 
tracts. Mayor v. Second Ave. R. R. Co., 32 N. Y. 261; aff’g 
S. C., 34 Barb. 41; Mayor v. Third Ave. R. R. Co., 33 N. Y. 42; 
Mayor v. Broadway and Seventh Ave. R. R. Co., 97 N. Y. 275, 
282; Plank Road Co. v Cummings, 166 N. Y. 110; Delaware 
R. R. Tax case, 18 Wall. 206; and cases cited on other briefs. 

The failure of the special franchise tax law to indicate any 
principle or method for ascertaining the value of the intangible 
property included in the special franchise; the failure of the 
state board to attempt any separate valuation of the intangible 
property ; and its failure to adopt or proceed upon any princi- 
ple or method of valuing the totality of intangible and tangible 
property together constituting the special franchise; and nec- 
essarily the substitution therefor; of speculation and guess- 
work, in place of judgment, in making such valuation, amounted 
to such an absence of quasi-judicial action as to constitute the 
taking of property without due process of law; and so far as the 
statute contemplates such a procedure, the statute itself is un- 
constitutional, for the same reason. People v. San Francisco 
Savings Union, 31 California, 132. 

The multiple assessments of the property of this relator by 
different methods, amounts to depriving this relator of the 
equal protection of the laws. 


Mr. Louis Marshall and Mr. Julius M. Mayer, Attorney 
General of the State of New York, for defendant in error in 
this case and for defendant in error in Nos. 75, 76, 77, 78, 
79 and 80: 

The decision of the Court of Appeals sustaining the act un- 
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der review, is conclusive in this court as to any question of 
conflict between it and the state constitution. Merchants’ 
Bank v. Pennsylvania, 167 U. 8. 462; West River Bridge Co. 
v. Dicks, 6 How. 507; Spencer v. Merchant, 125 U. 8. 352; 
Bucher v. Cheshire R. R. Co., 125 U. 8. 555, 582; Bell’s Gap 
R. R. Co. v. Pennsylvania, 134 U. 8. 232; Lewis v. Monson, 
151 U. S. 545; Adams Express Co. v. Ohio, 165 U. S. 194; 
Water Supply Co. v. Brooklyn, 166 U. S. 685; Hodge v. Mus- 
catine County, 196 U. S. 276; In re Tyler, 149 U. S. 187. 

It follows from these authorities, that this court will not 
interfere with the construction given by the state courts to the 
laws regulating the taxation of property within the State, or 
review findings of fact or the conclusions of assessing officers 
as to the value of property sought to be assessed. In other 
words, decisions based on local laws not involving a Federal 
constitutional question, or resting on pure questions of fact, 
are not reviewable. Hibben v. Smith, 191 U. 8. 310; Seneca 
Nation v. Christie, 162 U. S. 283; Tripp v. Santa Rosa Co., 
144 U. 8. 126; Iowa Central Ry. Co. v. Iowa, 160 U. S. 389; 
Lewis v. Campau, 3 Wall. 106; Dower v. Richards, 151 U. S. 
659; Leffingwell v. Warren, 2 Black, 599; Bucher v. Cheshire 
R. R. Co., 125 U. 8. 555; Kelly v. Pittsburgh, 104 U. S. 78; 
Missouri, Kansas &c. R. R. v. Haber, i69 U. 8. 613, 639; 
Smiley v. Kansas, 196 U.S. 447. 

The act under which the relator was assessed for its special 
franchises does not impair the obligation of any contract within 
the meaning of section 10 of Article I of the Federal Con- 
stitution. 

These special franchises have all of the attributes of prop- 
erty. They are vendible and transferable. They cannot be 
taken away, even under the power of eminent domain, with- 
out due compensation. They may be leased or mortgaged. 
They survive the existence of the corporation upon which they 
are bestowed. They are the life and soul of the tangible prop- 
erty to which they appertain. They bestow an earning capacity 
upon physical properties, which, without them, would corrode 
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and decay, and be utterly useless. While the tangible prop- 
erty employed for the utilization of the intangible franchise is 
destructible; the latter is indestructible. While the former re- 
quires renewal and reparation, the latter does not; and yet, the 
two are inseparable, and together constitute a species of 
property the aggregate of which in the United States, is valued 
in the exchanges of the country at figures which almost paralyze 
the imagination. Detroit v. Detroit Citizens’ R.R.Co., 184 U.S. 
398 ; Syracuse Water Company v. Syracuse, 116 N. Y. 167, 182; 
People ex rel. Woodhaven G. L. Co. v. Deehan, 153 N. Y. 528; 
Ingersoll v. Nassau Electric Ry. Co., 157 N. Y. 453, 463; Ghee 
v. Northern Union Gas Co., 158 N. Y. 510, 513; Wilmington 
Railroad v. Reid, 13 Wall. 264; Monongahela Navigation Co. 
v. United States, 148 U. 8. 312, 328; Adams Express Co. v. 
Ohio, 166 U. S. 219; Henderson Bridge Co. v. Kentucky, 166 
U. 8. 150. 

It has become axiomatic since the principle was first an- 
nounced in McCulloch v. Maryland, 4 Wheat. 316, 429, that 
the authority of every State to tax all property, real and 
personal, within its jurisdiction, is unquestionable. Western 
Union Telegraph Co. v. Taggart, 163 U. S. 14; Atlantic & 
Pacific Telegraph Co. v. Philadelphia, 190 U. S. 160, 163; 
Western Union Telegraph Co. v. Gottlieb, 190 U. S. 412. 

The State may from time to time bring within the purview 
of its taxing power new subjects which had not been covered 
by previous legislation; as, for example, mortgages owned by 
citizens of other States on property within the State, Savings 
& Loan Society v. Multnomah County, 169 U. 8. 421; the right 
of succession to the property of one dying, Magoun v. Illinois 
Trust & Savings Bank, 170 U. 8. 283; debts owing by a resident 
debtor to a non-resident creditor, Blackstone v. Miller, 188 
U. 8. 189; the right given to a foreign corporation to carry on 
business within the State, Horn Silver Mining Co. v. New 
York, 143 U. S. 305; the amount of capital employed by a 
foreign corporation within the State, New York v. Roberts, 
171 U.S. 658. 
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Hence, if, as has been shown, the franchises of a public serv- 
ice corporation are property, they may likewise become the 
subject of taxation, especially when united with tangible 
property designed to utilize such franchises. Henderson 
Bridge Co. v. Kentucky, 166 U. S. 150; State v. Anderson, 90 
Wisconsin, 550; Detroit Citizens’ Street Ry. Co. v. Common 
Council, 125 Michigan, 673; State Railroad Tax Cases, 92 U.S. 
575. 

The power to tax the relator’s special franchises being thus 
unquestionable, it becomes important to consider whether the 
State of New York has debarred or precluded itself from im- 
posing the tax created by the act under review, by any valid 
contract between it and the relator, or those in privity with it. 

The determination of this proposition will be facilitated by 
the consideration of the three fundamental principles applicable 
to the subject of exemption from taxation. 

The power to tax being essential to the very existence of 
the State, there can be no presumption that it has been either 
abandoned or restricted, and whoever claims that it has been, 
must show that the intent to grant immunity was conferred 
in express and unambiguous terms, which will not be extended 
by implication beyond their fair import. Exemption from 
taxation will not be wrested from unwilling words. Cooley 
on Taxation, 3d ed., 112; Providence Bank v. Billings, 4 
Peters, 514; Philadelphia R. R. Co. v. Maryland, 10 How. 376; 
Erie R. R. Co. v. Pennsylvania, 21 Wall. 497; Farrington v. 
Tennessee, 95 U. 8. 686; Memphis Gas Light Co. v. Shelby 
County Taxing District, 109 U. S. 109; New Orleans &c. R. 
Co. v. New Orleans, 143 U.S. 192; Stone v. Bank of Commerce, 
174 U.S. 412; People v. Roper, 35.N. Y. 629; People v. Daven- 
port, 91 N. Y. 574; Wilmington & Weldon R. R. Co. v. Als- 
brook, 146 U. S. 294; Ford v. Delta and Pine Land Co., 164 
U. S. 666. 

In the absence of express statutory authority the State alone 
can grant exemption from taxation, and an attempt on the 
part of a municipality to.confer such immunity would be 
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ultra vires and inefiectual. Minturn v. Larue, 23 How. 435; 
Syracuse Water Co. v. City of Syracuse, 116 N. Y. 181; Matter 
of Water Commissioners, 176 N. Y. 239; Richmond County 
G. L. Co. v. Middletown, 59 N. Y. 228; Norwich G. L. Co. v. 
Norwich City G. L. Co., 25 Connecticut, 19; Detroit Citizens’ 
R. Co. v. Detroit R. Co., 171 U.S. 48. 

Even where the State undertakes to restrict its power of 
taxation, the rule applicable to the interpretation of public 
grants applies, namely, that the instrument by which restric- 
tion is claimed to have been created, must be so strictly con- 
strued as to operate as a surrender of the sovereign power no 
further than is expressly declared by the terms of the grant, 
the grantee taking nothing in that respect by inference. 
Charles River Bridge Co. v. Warren Bridge, 11 Pet. 420; Lehigh 
Water Co. v. Easton, 121 U. 8. 391; Tennessee v. Whitworth, 
117 U. 8. 148, 149; Phenix Ins. Co. v. Tennessee, 161 U. S. 
174; Water Co. v. Skaneateles, 184 U. 8S. 362; Theological 
Seminary v. Illinois, 188 U. 8. 672; Providence Bank v. Billings, 
4 Peters, 514; United States v. Arredondo, 6 Peters, 736; Perrine 
v. Chesapeake & Delaware Canal Co., 9 How. 192; Richmond 
R. R. Co. v. Louisa R. R. Co., 13 How. 71; Pennock v. Coe, 
23 How. 117; People v. Davenport, 91 N. Y. 586; Tucker v. 
Ferguson, 22 Wall. 575; Fertilizing Company v. Hyde Park, 
97 U.S. 659, 666; 1 Morawetz on Private Corporations, 2d ed., 
§ 323. 

To these general rules of interpretation may be added a 
fourth rule applied by this court in Wilson v. Standejfer, 184 
U. S. 411, 412, in ascertaining whether there exists a contract, 
within the meaning of the constitutional provision now under 
consideration. 

The legislature did not intend to deal with the subject of 
taxation, or of exemption from taxation. It cannot be said 
that an intention to deal with those subjects existed beyond 
question. Unless the case is thus clear there can be no implica- 
tion of a contract. Providence Bank v. Billings, 4 Peters, 514. 
An exemption will not be implied. Farrington v. Tennessee, 
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95 U. S. 686; Vicksburg &c. R. R. Co. v. Dennis, 116 U.S. 68; 
Water Company v. Knoxville, 189 U. S. 436; Rice v. Minnesota 
R. R. Co., 1 Black, 379. 

There is nothing inconsistent with this position to be found 
in the cases cited by the plaintiff in error. United States v. 
Babbitt, 1 Black, 55; National Bank v. Graham, 100 U. 8. 703; 
County of Wilson v. National Bank, 103 U. S. 778; Union 
Bank v. State, 9 Yerger (Tenn.), 490, 495; Attorney General v. 
Bank of Charlotte, 4 Jones’ Eq. (N. C.) 287. 

The authorities relied on by the relator are inapplicable to 
this case and can be distinguished: 

Mayor &c. of New York v. Second Avenue Railroad Co., 
32 N. Y. 261, and Mayor &c. of New York v. Third Avenue 
Railroad Company, 33 N. Y. 32, were practically limited and 
overruled in Mayor &c. of New York v. The Broadway & 
Seventh Ave. Railroad Company, 97 N. Y. 275, and Mayor &c. 
of New York v. Twenty-third Street Railroad Co., 113 N. Y. 
311; the latter case having been approved and followed in 
Schurz v. Cook, 148 U. 8S. 411; New Orleans Gas Light Co. v. 
Louisiana Light Co., 115 U. 8. 650; New Orleans Water Works 
Co. v. Rivers, 115 U.S. 674; Louisville Gas Co. v. Citizens’ Gas 
Light Co., 115 U. S. 683; City of Walla Walla v. Walla Walla 
Water Company, 172 U. 8. 1; City Railway Co. v. Citizens’ 
Street Railway Co., 166 U. 8. 577, and Los Angeles v. Los An- 
geles Water Co., 177 U.S. 558. 

Murray v. Charleston, 96 U. 8. 482, was explained and 
limited in People ex rel. Manhattan Fire Insurance Co. v. 
Commissioners, 76 N. Y. 64. Hartman v. Greenhow, 102 U. 8S. 
672, involved practically the same state of facts as Murray v. 
Charleston. Gordon v. Appeal Tax Court, 3 Howard 133, 
was practically overruled by New Orleans Railway Co. v. 
New Orleans, 143 U. S. 195, and so far as it relates to this 
case, was restricted in Shelby County v. Union Bank, 161 
U. 8. 149, 159, and is at variance with Delaware Railroad Tax 
cases, 18 Wall. 206, and Wells v. Savannah, 181 U. 8. 539. 

But assuming that a contract of exemption from general 
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taxation can be implied from the language of the ordinance; 
that the city had the power to grant such exemption, and that 
it intended to do so; that there was a consideration for the 
contract, which is essential, but which nowhere appears, Grand 
Lodge v. New Orleans, 166 U.S. 143, nevertheless the right 
to tax the relator’s special franchises was properly exercised 
under the power reserved to the legislature by the constitution 
and statutes of New York. Section 1, Art. VIII, N. Y. const.; 
1 N. Y. Rev. Stat. 600, § 8; Ch. 252, Laws, 1884, § 19; Miller 
v. The State, 15 Wall. 478; Schurz v. Cook, 148 U. 8. 397, 410; 
Adirondack Railway Co. v. New York, 176 U.S. 345; Holyoke 
Water Power Co. v. Lyman, 15 Wall. 500; Sherman v. Smith, 
1 Black, 587 ; Railroad Company v. Maine, 96 U.S. 499; Louis- 
ville Water Company v. Clark, 143 U. 8. 1; Covington v. Ken- 
tucky, 173 U. S. 231; Citizens’ Savings Bank v. Owensboro, 173 
U. S. 636; Covington v. First National Bank, 198 U. 8. 107; 
Railroad Company v. Georgia, 98 U. S. 359, 365; Hodge v. 
Railroad Company, 99 U.S. 348, 353; Sinking Fund Cases, 99 
U. 8. 700, 720; Greenwood v. Freight Co., 105 U. 8. 13, 21; 
Knowles v. Greenwood Cemetery, 107 U. 8. 466, 476; Spring 
Valley Water Works Co. v. Schottler, 110 U. S. 347; Gibbs v. 
Baltimore Gas Co., 130 U. S. 396, 400; Street Ry. Co. v. Sioux 
City, 138 U. 8. 98, 108; Gas Light Co. v. Hamilton, 146 U. 8. 
258, 270; Looker v. Maynard, 179 U.S. 46; Corry v. Baltimore, 
196 U.S. 466. 

There is nothing in the decisions in the City Railway Com- 
pany v. Citizens’ Railroad Company, 166 U. S. 557, or in 
Detroit v. Detroit Citizens’ Railway Company, 184 U. S. 368, 
in conflict with these views above expressed. Cleveland v. 
Cleveland City Ry. Co., 194 U. 8. 536; New Jersey v. Yard, 95 
U.S. 104. 

The following cases relied on by the plaintiff in error, were 
explained and distinguished: People v. O’Brien, 111 N. Y. 
1; Commonwealth v. Essex County, 13 Gray, 239; Stearns v. 
Minnesota, 179 U. S. 223. 

Applying these several authorities to the case under con- 
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sideration it is clear that no contract was created by the 
several statutes and ordinances, on which the plaintiff in error 
relied, which precluded the State from imposing a tax on the 
special franchises of the relator, the payments which were re- 
quired of the grantees were not in the nature of taxation, in 
any sense of the word. They were compensation for the rights 
conferred, and nothing more. In some of the statutes, the 
payment is referred to as in the nature of the payment of a 
rental; in others as ‘‘compensation,”’ and while the acts ap- 
pearing as appendices, under which a large number of the 
franchises are derived, do not denominate the annual pay- 
ments required to be made, it is evident that the payment is 
required as a consideration for the franchise acquired through 
the action of the local authorities, or purchased at public 
auction by the successful bidder. Under ch. 625, Laws of 
1868, ch. 19, Laws of 1871, ch. 508, Laws of 1874, ch. 252, 
Laws of 1884, ch. 65, Laws of 1886, it appears upon the face 
of the statutes, that the payments which the relator and its 
predecessors were required to make, were compensatory, by 
way of consideration for the grant of a fee, or the rental of a 
leasehold, and not by way of commutation for taxes. 

Exemption from taxation is not referred to in a single one 
of these numerous statutes. In every one of them the idea 
is suggested that the privileges granted are deemed things of 
value, and that in consequence the municipality was to be 
entitled to some compensation for the thing granted. In 
other words, railroad franchises were placed on the same 
footing as ferry franchises and wharfage rights, which had 
for many years been leased by the city of New York to in- 
dividuals and corporations, and from which it had derived an 
annual revenue by way of rental and which were nevertheless 
taxed as property. Heerwagen v. Crosstown Street Railway 
Co., 179 N. Y. 99. 

Assuming that the payments reserved by this legislation 
in connection with the granting of franchises, constituted a 
tax in the strict sense of the word, it is claimed that the courts 








32 OCTOBER TERM, 1904. 


Argument for Defendant in Error. 199 U. §, 


will imply from that fact, a contract between the State and 
the relator, that no tax in addition to that specified in the 
legislation shall ever be imposed upon the corporation. In 
other words, that beyond the tax imposed by the act of in- 
corporation, the State has impliedly remitted all further obli- 
gation to pay taxes. 

The right to impose the various forms of taxation now im- 
posed on New York corporations, cumulatively, has been 
recognized in numerous cases, including Farrington v. Ten- 
nessee, 95 U. 8. 686, on which the relator relies. 

That there was no intention to exempt special franchises 
from taxation and that the payments required to be made by 
the State were merely by way of compensation for the right 
conferred, becomes apparent when the history of chapter 252 
of the Laws of 1884 is considered. See Davis v. The Mayor, 
14 N. Y. 506; People v. Kerr, 27 N. Y. 188; Milhau v. Sharp, 
27 N. Y. 611; New York state constitution, as amended by 
Article III, section 18; Public Papers of Governor Cleveland, 
1883, 1884, pp. 95-103, 108-117; Public Papers of Governor 
Hill, 1886, pp. 95-101, in which the terms of the various stat- 
utes and ordinances on which the plaintiff in error relied, 
were analyzed and discussed. 

The objection that the act under consideration violates the 
‘“‘due process” clause of the Fourteenth Amendment of the 
Constitution, is without merit. 

This court is not concerned with the correctness of the 
valuation of the relator’s special franchises, or of the soundness 
of the rules of evidence, or of the opinions adopted by the tax 
commissioners, the referee, or the several state courts which 
sat in review of the assessment. When the parties to a con- 
troversy—and especially those whose property has been as- 
sessed for purposes of taxation—have been fully heard in the 
regular course of judicial proceedings, an erroneous decision 
of a state court cannot be said to deprive the unsuccessful 
litigant of his property without due process of law. Sauwvinet 
v. Walker, 92 U.S. 90; Head v. Amoskeag Mfg. Co., 113 U.S. 9; 
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Arrowsmith v. Harmoning, 118 U. S. 356, 369; Morley v. L. S. 
& M.S. Ry., 146 U. 8. 162; Bergemann v. Packer, 157 U. S. 
655; Central Land Co. v. Laidley, 159 U. 8. 103; McMillan v. 
Anderson, 95 U. 8. 37; Hagar v. Reclamation District, 111 
U. S. 701; Palmer v. McMahon, 133 U.S. 660; Pittsburgh Ry. 
v. Backus, 154 U. 8.421; State Railroad Tax Cases, 92 U. S. 
575; Kentucky Railroad Tax Cases, 115 U.S. 321; Fallbrook 
District v. Bradley, 164 U. 8. 112; Merchants’ & Mjrs’. Bank 
v. Pennsylvania, 167 U.S. 461; Bauman v. Ross, 167 U. 8. 590; 
King v. Mullins, 171 U.S. 404; Bellingham Bay v. New What- 
com, 172 U. 8S. 314; Turpin v. Lemon, 187 U.S. 51; Glidden v, 
Harrington, 189 U. S. 255; Hibben v. Smith, 191 U. S. 310; 
Corry v. Mayor of Baltimore, 196 U.S. 466. 

The relator, instead of presenting facts which would guide 
the state board of tax commissioners in fixing a valuation on 
the special franchises to be assessed, stood mute on that sub- 
ject, gave no testimony and presented no facts, but contented 
themselves with an effort to point out some flaw, if possible, 
in the ratiocination by means of which the state board of tax 
commissioners had reached a tentative valuation of the relators’ 
property. If such a procedure should receive judicial sanction, 
insuperable difficulties would be placed in the way of taxing 
officers and the collection of state revenues would become 
well-nigh impossible. That a judicial or quasi-judicial officer 
may not be subjected to such an extraordinary inquisition has 
been conclusively shown in Fayerweather v. Ritch, 195 U. S. 
276, 307, quoting from Packet Company v. Sickles, 5 Wall. 580. 

In Coulter v. Louisville & Nashville R. R. Co., 196 U.S. 599, 
610, the procedure of putting the members of the state board 
of valuation and assessment upon the witness stand “‘ to testify 
to the operations of their minds in doing the wrong entrusted 
to them” was under the authority of Fayerweather v. Ritch, 
supra, denounced as an “‘anomalous course.” 

Equally unfounded is the claim that this legislation deprives 
the relator of the equal protection of the laws. 

In matters of taxation, however, it has been long since de- 
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cided that such classification is not in contravention of the 
Constitution. Kentucky Railroad Tax Cases, 115 U.S. 321; 
Pitisburgh Ry. Co. v. Backus, 154 U. 8S. 421; Pacific Express 
Co. v. Siebert, 142 U.S. 354; Adams Ex. Co. v. Ohio, 165 U.S. 
228; Magoun v. Illinois Trust & Savings Bank, 170 U. 8. 293; 
Cook v. Marshall County, 196 U. S. 261: Coulter v. Louisville 
& Nashville R. R. Co., 196 U. S. 608. 

The plaintiff in error has attacked this legislation under two 
principal heads. 

That the legislature has arbitrarily exempted from taxation, 
under section 35 of the Rapid Transit Law, competitors of the 
plaintiff in error, who it is said are conducting exactly the same 
business, by means of the subway. 

This exemption provision referred to has no relevancy toa 
special franchise, and even if it did, the railroad referred to 
in the Rapid Transit Act is sui generis. It clearly differs 
from every other railroad in the State. The company oper- 
ating the subway does not own any special franchise in the 
sense that the relator and other corporations own them. In 
fact, the underground railroad is the property of the city of 
New York. Chapter 4, Laws of 1891, as amended by chap- 
ter 752 of the Laws of 1894; chapter 519 of the Laws of 1895; 
chapter 729 of the Laws of 1896; and chapter 616 of the Laws 
of 1900; Sun Printing & Publishing Association v. Mayor 
&c. of New York, 152 N. Y. 257. 

It is claimed that the statute is unequal because the de- 
ductions permitted by section 46 of the act of 1899 discrimi- 
nate in favor of corporations who make annual payments 
either of a fixed sum, or of a fixed percentage of gross receipts, 
or both, and against the owners of franchises who, because 
they make no payments “‘in the nature of a tax” are allowed 
no deductions. 

As to this we urge that the relators are not aggrieved by 
this alleged discrimination. They are the beneficiaries of sec- 
tion 46. It does not therefore lie with them to attack for 
inequality a statute under which they derive a benefit. 
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Irrespective of this answer, the statute creates no inequality, 
since it places the owners of special franchises on an equal 
footing. There is an equitable classification of the persons 
or corporations who are subjected to the special franchise tax 
similar to that which was recognized as valid in Magoun v. 
Illinois Trust & Savings Bank, 170 U.S. 283, and Orr v. Gill- 
man, 183 U.S. 278. 

Exact equality is a practical impossibility under any sys- 
tem of taxation and is not required. Under this statute a 
single rule is applied, which operates with entire equality upon 
all in like circumstances. 

In Bell’s Gap Railroad v. Pennsylvania, 134 U. S. 232, the 
right to allow deductions for indebtedness was declared to be 
within the range of the State’s power to regulate taxation. 

If there were even a doubt as to the constitutionality of the 
legislation now attacked, it should be determined in favor of 
the validity of such legislation, since it affects the revenues of 
a sovereign State and is designed to promote a just distribu- 
tion of the burdens of taxation among its citizens. King v. 
Mullins, 171 U.S. 4386. 


Mr. Justice Brewer, after making the foregoing state- 
ment, delivered the opinion of the court. 


The decision of the Court of Appeals settles that there is 
nothing in the law or the proceedings in this case in conflict 
with the constitution of that State. It is not contended by 
the plaintiff in error that there is any constitutional objection 
to the taxation of franchises. The right to subject them to a 
share in the burden of supporting the government is conceded. 

The main contention is that this tax legislation impairs the 
obligation of contracts. It must be borne in mind that pre- 
sumptively all property within the territorial limits of a State 
is subject to its taxing power. Whoever insists that any par- 
ticular property is not so subject has the burden of proof and 
must make it entirely clear that, by contract or otherwise, the 
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property is beyond its reach. In Providence Bank v. Billings, 
4 Pet. 514, Mr. Chief Justice Marshall, in delivering the opinion 
of the court, said (p. 561): 

“That the taxing power is of vital importance; that it is 
essential to the existence of government; are truths which it 
cannot be necessary to reaffirm. They are acknowledged and 
asserted by all. It would seem that the relinquishment of 
such a power is never to be assumed. We will not say that a 
State may not relinquish it; that a consideration sufficiently 
valuable to induce a partial release of it may not exist; but 
as the whole community is interested in retaining it undimin- 
ished, that community has a right to insist that its abandon- 
ment ought not to be presumed in a case in which the deliberate 
purpose of the State to abandon it does not appear.”’ 

In Vicksburg &c. R. R. Co. v. Dennis, 116 U. S. 665, Mr. 
Justice Gray cited many authorities, quoting the different 
phraseology in which by the several writers of the opinions the 
same rule was announced. In Wells v. Savannah, 181 U. 8. 
531, the law was thus stated by Mr. Justice Peckham (p. 539): 

“The payment of taxes on account of property otherwise 
liable to taxation can only be avoided by clear proof of a valid 
contract of exemption from such payment and the validity 
of such contract presupposes a good consideration therefor. 
If the property be in its nature taxable the contract exempting 
it from taxation must, as we have said, be clearly proved. It 
will not be inferred from facts which do not lead irresistibly 
and necessarily to the existence of the contract. The facts 
proved must show either a contract expressed in terms, or else 
it must be implied from facts which leave no room for doubt 
that such was the intention of the parties and that a valid 
consideration existed for the contract. If there be any doubt 
on these matters, the contract has not been proven and the 
exemption does not exist.” 

In Chicago Theological Seminary v. Illinois, 188 U. S. 662, 
the same Justice declared (p. 672): 

‘“‘The rule is that, in claims for exemption from taxation 
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under legislative authority, the exemption must be’ plainly 
and unmistakably granted ; it cannot exist by implication only; 
a doubt is fatal to the claim.” 

See also Erie Ry. Co. v. Pennsylvania, 21 Wall. 492; Wilming- 
ton & Weldon R. R. Co. v. Alsbrook, 146 U. 8. 279; Ford v. 
Delta & Pine Land Co., 164 U.S. 662. 

This rule is akin to, if not part of, the broad proposition, 
now universally accepted, that in grants from the public noth- 
ing passes by implication. As said by Mr. Chief Justice Taney, 
in Charles River Bridge v. Warren Bridge, 11 Pet. 420, 549: 

“The inquiry, then, is, does the charter contain such a con- 
tract on the part of the State? Is there any such stipulation 
to be found in that instrument? It must be admitted on all 
hands that there is none; no words that even relate to another 
bridge, or to the diminution of their tolls, or to the line of travel. 
If a contract on that subject can be gathered from the charter, 
it must be by implication, and cannot be found in the words 
used. Can such an agreement be implied? The rule of con- 
struction before stated is an answer to the question. In 
charters of this description, no rights are taken from the public 
or given to the corporation, beyond those which the words of 
the charter, by their natural and proper construction, purport 
toconvey. There are no words which import such a contract 
as the plaintiffs in error contend for, and none can be im- 
plied.” 

Applying these well-established rules to the several contracts, 
it will be perceived that there was no express relinquishment 
of the right of taxation. The plaintiff in error must rely upon 
some implication and not upon any direct stipulation. In 
each contract there was a grant of privileges, but the grant was 
specifically of privileges in respect to the construction, opera- 
tion, and maintenance of a street railroad. These were all that 
in terms were granted. As consideration for this grant the 
grantees were to pay something, and such payment is nowhere 
said to be in lieu of or as an equivalent or substitute for taxes. 
All that can be extracted from the language used was a grant 
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of privileges and a payment therefor. Other words must be 
written into the contract before there can be found any re- 
linquishment of the power of taxation. 

In the well-considered opinion of the Court of Appeals in 
this case it was stated by Mr. Justice Vann: 

“The franchises are grants which usually contain contracts, 
executed by the municipality, but executory as to the owner. 
They contain various conditions and stipulations to be observed 
by the holders of the privilege, such as payment of a license 
fee, of a gross sum down, of a specific sum each year or a cer- 
tain percentage of receipts, as a consideration, or ‘in full satis- 
faction for the use of the streets.’ There is no provision that 
the special franchise, or the property created by the grant, 
shall be exempt from taxation. 

* * * * a « * * 

“The condition upon which a franchise is granted is the 
purchase price of the grant, the payment of which in money, 
or by an agreement to bear some burden, brought the property 
into existence, which thereupon became taxable at the will of 
the legislature, the same as land granted or leased by the State. 
There is no implied covenant that property sold by the State 
cannot be taxed by the State, which can even tax its own bonds, 
given to borrow money for its own use, unless they contain an 
express stipulation of exemption. The rule of strict construc- 
tion applies to state grants, and unless there is an express 
stipulation not to tax, the right is reserved as an attribute of 
sovereignty. Special franchises were not taxed until by the 
act of 1899 amending the tax law they were added to the other 
taxable property of the State. This is all that the statute does, 
so far as the question now under consideration is concerned. 
No part of the grant is changed, no stipulation altered, no pay- 
ment increased and nothing exacted from the owner of the 
franchise that is not exacted from the owners of property 
generally. No blow is struck at the franchise, as such, for it 
remains with every right conferred in full force, but, as it is 
property, it is required to contribute its ratable share, de- 
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pendent only upon value, toward the support of govern- 
ment.” 

It would not be doubted that if a grant was of specific tangible 
property, like a tract of land, and the payment therefor was a 
gross sum, no implication of an exemption from taxation would 
arise. Whether the amount paid was large or small, greater 
or less than the real value, if the payment was distinctly the 
consideration of a grant, that which was granted would pass 
into the bulk of private property, and, like all other such prop- 
erty, be subject to taxation. Nor would this result be altered 
by the fact that the payment for the thing granted was to be 
made annually instead of by a single sum in gross. If it was 
real estate it would be equivalent to the conveyance of the 
tract subject to ground rent, and the grantee taking the title 
would hold it liable to taxation upon its value. If this be true 
in reference to a grant of tangible property it is equally true 
in respect to a grant of a franchise, for a franchise, though in- 
tangible, is none the less property, and oftentimes property of 
great value. Indeed, growing out of the conditions of modern 
business, a large proportion of valuable property is to be found 
in intangible things like franchises. We had occasion to re- 
view this subject in Adams Express Company v. Ohio, 166 
U. 8S. 185, where we said (pp. 218, 219): 

“Tn the complex civilization of to-day a large portion of the 


wealth of a community consists in intangible property, and 


there is nothing in the nature of things or in the limitations of 
the Federal Constitution which restrains a State from taxing 
at its real value such intangible property. . . . It matters 
not in what this intangible property consists—whether privi- 
leges, corporate franchises, contracts or obligations. It is 
enough that it is property which, though intangible, exists, 
which has value, produces income and passes current in the 
markets of the world. To ignore this intangible property, or 
to hold that it is not subject to taxation at its accepted value, 
is to eliminate from the reach of the taxing power a large por- 
tion of the wealth of the country.” 
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In State Railroad Taz cases, 92 U. S. 575, 603, is this language 
by Mr. Justice Miller, speaking for the court: 

“That the franchise, capital stock, business, and profits of 
all corporations are liable to taxation in the place where they 
do business, and by the State which creates them, admits of 
no dispute at this day. ‘Nothing can be more certain in legal 
decisions,’ says this court in Society jor Savings v. Cotte, 6 Wall. 
607, ‘than that the privileges and franchises of a private corpo- 
ration, and all trades and avocations by which the citizens 
acquire a livelihood, may be taxed by a State for the support 
of a state government.’ State Freight Tax Case, 15 Wall. 
232; State Tax on Gross Receipts, 15 Wall. 284.” 

It is urged that when the public grants a privilege on con- 
dition of the payment of an annual sum the contract implies 
that the public shall exact no larger amount for that privilege, 
that to impose a tax is simply increasing the price which the 
grantee is called upon to pay for the privilege, and Gordon v. 
Appeal Tax Court, 3 How. 133, is relied upon as authority. 
It is true, in the opinion of the court, announced by Mr. Jus- 
tice Wayne, is this language (p. 145): 

‘“‘Such a contract is a limitation upon the taxing power of 
the legislature making it, and upon succeeding legislatures, to 
impose any further tax upon the franchise. But why, when 
bought, as it becomes property, may it not be taxed as land is 
taxed which has been bought from the State? was repeatedly 
asked in the course of the argument. The reason is, that every 
one buys land, subject in his own apprehension to the great law 
of necessity, that we must contribute from it and all of our 
property something to maintain the State. But a franchise 
for banking, when bought, the price is paid for the use of the 
privilege whilst its lasts, and any tax upon it would substan- 
tially be an addition to the price.” 

But there was in that case an express exemption from taxa- 
tion in these words: 

“And be it enacted, that, upon any of the aforesaid banks 
accepting of and complying with the terms and conditions of 
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this act, the faith of the State is hereby pledged not to impose 
any further tax or burden upon them during the continuance 
of their charters under this act.” 

There being thus an express stipulation on the part of a 
State not to impose any further tax or burden, the question 
decided was really the extent of the exemption, and it was held 
to apply not merely to the franchise but to the property of the 
bank. The statements of Mr. Justice Wayne were only by 
way of argument to support the conclusion that the exemption 
went beyond the franchise alone. Furthermore, that case has 
been repeatedly qualified and limited by subsequent decisions. 
In New Orleans City Railroad Company v. New Orleans, 143 
U.S. 192, Mr. Justice Gray, speaking for the court, said (p. 195): 

‘Exemption from taxation is never to be presumed. The 
legislature itself cannot be held to have intended to surrender 
the taxing power, unless its intention to do so has been de- 
clared in clear and unmistakable words. Vicksburg &c. Rail- 
road v. Dennis, 116 U. S. 665, 668, and cases cited. Assuming, 
without deciding, that the city of New Orleans was authorized 
to exempt the New Orleans City Railroad Company from 
taxation under general laws of the State, the contract between 
them affords no evidence of an intention to do so. The fran- 
chise to build and run a street railway was as much subject 
to taxation as any other property. 

“In Gordon v. Appeal Tax Court, 3 How. 133, upon which 
the plaintiff in error much relied, the only point decided was 
that an act of the legislature, continuing the charter of a bank, 
upon condition that the corporation should pay certain sums 
annually for public purposes, and declaring that, upon its 
accepting and complying with the provisions of the act, the 
faith of the State was pledged not to impose any further tax 
or burden upon the corporation during the continuance of the 
charter, exempted the stockholders from taxation on their 
stock; and so much of the opinion as might, taken by itself, 
seem to support this writ of error, has been often explained or 
disapproved. State Bank v. Knoop, 16 How. 369, 386, 401, 
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402; People v. Commissioners, 4 Wall. 244, 259; Jefferson Bank 
v. Skelly, 1 Black, 436, 446; Farrington v. Tennessee, 95 U. 8, 
679, 690, 694; Stone v. Farmers’ Loan & Trust Co., 116 U. §. 
307, 328. 

“The case at bar cannot be distinguished from that of 
Memphis Gaslight Co. v. Shelby County, in which this court 
upheld a license tax upon a corporation which had acquired 
by its charter the privilege of erecting gas works and making 
and selling gas for fifty years; and, speaking by Mr. Justice Mil- 
ler, said: ‘The argument of counsel is that if no express con- 
tract against taxation can be found here, it must be implied, 

cause to permit the State to tax this company by a license 
ax for the privilege granted by its charter is to destroy that 
privilege. But the answer is that the company took their 
charter subject to the same right of taxation in the State that 

applies to all other privileges and to all other property. If 
_ they wished or intended to have an exemption of any kind from 
taxation, or felt that it was necessary to the profitable working 
of their business, they should have required a provision to 
that effect in their charter. The Constitution of the United 
States does not profess in all cases to protect property from 
unjust and oppressive taxation by the States. That is left 
to the state constitutions and state laws.’ 109 U. S. 398, 
400.”’ 

Murray v. Charleston, 96 U.S. 432, is not in point. The city 
of Charleston, having issued bonds, subsequently passed an 
ordinance assessing a tax upon all real and personal property in 
the city, and directed the treasurer to retain out of the interest 
due on those bonds the amount of the tax. Murray was a resi- 
dent of Germany and resisted the reduction of interest, and it 
was held that the city could not by way of a tax reduce the 
amount of the interest which it had promised to pay to this 
non-resident holder, the court saying in its opinion (p. 440): 
‘“‘A non-resident creditor cannot be said to be, in virtue of a 
debt due to him, a holder of property within the city; and the 
city council was authorized to make assessments only upon 
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the inhabitants of Charleston, or those holding taxable prop- 
erty within the same.” 

Chicago v. Sheldon, 9 Wall. 50, is also not in point. An 
ordinance was passed by the city council of Chicago prescribing 
the amount of work which a street railway company must do 
in the grading, paving, etc., of the streets on which its railway 
was authorized to be constructed. The company, having ac- 
cepted and complied with the terms of this ordinance, the city 
attempted by assessments for special improvements to compel 
the railway company to pay for further work of the nature 
required by the original ordinance, and it was held that the 
obligations assumed by the railway company in respect to 
street improvements, as provided by the ordinance, could not 
be increased by special assessments for further improvements. 
But this involved no question of liability to general taxation, 
and only held void the effort of the city under the guise of 
special assessments to increase the obligations specifically 
assumed by the railway company under the original ordinance. 

In New Jersey v. Yard, 95 U. S. 104, there was a contract 
that a certain tax should “be in lieu and satisfaction of all other 
taxation or imposition whatsoever, by or under the authority 
of this State, or any law thereof,” and the decision simply up- 
held that exemption specifically contracted for. 

It is further contended that there has been a recognition 
and practical construction in respect to the grants of these 
franchises, and on these grounds: First, no attempt was ever 
made to legislate in respect to their taxation until 1899, al- 
though some of them had been in existence for many years; 
second, Governor Cleveland in one of his messages called the 
amount required to be paid by the contract a “tax,” and 
Governor Roosevelt also spoke of existing “‘taxes;” third, sec- 
tion 46 of the legislation authorizing the tax upon these fran- 
chises provided that “‘any sum based upon a percentage of 
gross earnings, or any other income, or any license fee, or any 
sum of money on account of such special franchise, granted to 
or possessed by such person, copartnership, association, or 
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corporation, which payment was in the nature of a tax, all 
amounts so paid for the exclusive use of such city, town or 
village, except money paid or expended for paving or repairing 
of pavement of any street, highway or public place, shall be 
deducted from any tax based on the assessment made by the 
state board of tax commissioners for city, town or village pur- 
poses, but not otherwise; and the remainder shall be the tax 
on such special franchise payable for city, town or village 
purposes ;” fourth, the Court of Appeals of New York in Heer- 
wagen v. Crosstown Street Railway Company, 179 N. Y. 99, 
104, said: 

“‘In the first place, both in statutes and in judicial decisions 
the term ‘tax’ is frequently used in a much more comprehen- 
sive sense than that which we have stated to be its accurate 
meaning. It is not used so broadly as to include the revenue 
from private property which the State or one of its political 
divisions may hold for emolument the same as other owners; 
but it certainly is used to comprehend exactions for the privi- 
lege of exercising franchise rights, which latter are often, espe- 
cially in the case of foreign corporations, merely the consid- 
eration received for privileges which the State is at liberty to 
grant or to withhold at pleasure.”’ 

We are not disposed to undervalue the force of these sug- 
gestions, but it would be giving them undue significance to hold 
that they are potent to displace the power of the State to sub- 
ject to the burdens of taxation property within its limits. The 
word ‘‘tax” is not infrequently used in a general sense as de- 
noting a burden or charge, and not in the strict legal sense of 
the charge or burden imposed by the State for the purposes of 
revenue for its support. Undoubtedly the payment for the 
franchise of an annual sum was a burden, and in that sense it 
might not unnaturally have been spoken of as a tax. Being 
recognized as a burden it may also well be that when the 
franchise itself was of comparatively little value the legislature 
did not see fit to subject it to the burdens of ordinary taxation. 
But the omission of one legislature or a dozen legislatures does 
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not destroy the power of the State. The language quoted from 
section 46 indicates the desire of the legislature to deal equitably 
with the corporations holding these franchises. Surely the 
manifestation of this desire cannot be construed into a repudia- 
tion of power. These annual charges are not called taxes, but 
are spoken of as in the nature of a tax, and the legislature 
recognizing the equitable force of the claim based thereon pro- 
vided that the corporation be given credit for sums thus pay- 
able. In this connection it is well to recall that in section 1 
of the act of 1886, supra, these annual charges are called 
“rental or percentage of gross earnings.”’ 

The quotation from the Court of Appeals must be interpreted 
in the light of the question presented. That was whether the 
appellee company was entitled to avail itself of the provision 
of sec. 46 just quoted, it having been required by its charter 
to pay a certain percentage of its gross receipts. It was held 
that it was so entitled, and the argument was to show that the 
words “‘in the nature of a tax” were used in a broad and com- 
prehensive sense to include a payment made on account of the 
privilege granted. No question was made or considered as to 
the liability of the company to the tax on its franchise. Its 
only claim was to the deduction on account of the percentage 
of its receipts already paid. The court, in addition to the 
language quoted, said (p. 106): 

“The statute in question was enacted at a special session 
of the legislature convened by the Governor for that purpose. 
In his message to the legislature he recommended that ‘it 
should be provided that from the sum assessed by the state 
authorities as the tax which a corporation must pay because 
of its local franchise, there shall be deducted the amount already 
annually paid by it to the locality for such franchise. In no 
other way is it possible to tax these corporations with uni- 
formity and equity.’ It may be that this view is erroneous, and 
that the more accurate and equitable way would be to deter- 
mine the value of the franchise not as free and clear but as 
burdened by the charges to which it might be subject. Never- 
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theless it is plain that this view was accepted by the legislature, 
for under the scheme provided by the present statute the 
franchise is to be assessed as real estate; that is to say, not sub- 
ject to diminution for charges thereon, and the allowance for 
such charges is made only by deducting them from the tax.” 

We are of opinion that no contract right of the relator was 
impaired by the legislation in question. 

It is further insisted that the special franchise tax law denies 
the relator the equal protection of the laws and due process in 
three separate and distinct aspects, ‘‘namely, (1) in that it 
adds to the obligations of their various contracts while preserv- 
ing all the burdens of those contracts; (2) in that it provides for 
the deduction of annual payments covered by existing con- 
tracts from the amount of tax levied, by reason of which deduc- 
tion those who agreed to pay for their franchises lump sums or 
annual amounts less than the new tax are discriminated against; 
and (3) in that it discriminates against them and subjects them 
to taxation, while their competitors operating under the sur- 
faces of many of the same streets are to be exempted.” 

The first specification is answered by the conclusion that we 
have reached in respect to the claim of an impairment of con- 
tract obligations, for if there was no such impairment the fact 
that the companies have escaped the burden for these many 
years is their good fortune, and in no manner discharges them 
from the ordinary burdens of taxation which the present law 
imposes. 

With respect to the second, it may be observed that the lump 
sum is so obviously a payment for the franchise that it cannot 
be considered in any just sense as possessing the nature of a 
tax. It is not even rental. It is like money paid for a tract 
of land, part of the purchase price. It does not, like a percent- 
age of the gross receipts, vary with the changes of business, 
has no resemblance to a continuing discharge of the obligation 
which property is under for contribution to the support of the 
Government. Further, this whole matter of allowing a reduc- 
tion on account of that which is spoken of as “‘in the nature of 
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a tax” is a matter of grace on the part of the legislature. The 
franchises granted were, as we have held, subject to taxation, 
and the fact that upon equitable considerations the State has 
consented that a certain reduction shall, in some cases be 
made, does not entitle every holder of a franchise to a like re- 
duction. It is akin to an exemption, and there is nothing in 
the Federal Constitution to prevent a State from granting 
exemption from taxation. Bell’s Gap Railroad Company v. 
Pennsylvania, 134 U. 8. 232. 

With regard to the third contention, it may be said that 
there is a difference between surface and subsurface street 
railroads sufficient to justify a diversity in the mode and ex- 
tent of taxation. In Savannah &c. Railway Company v. 
Savannah, 198 U.S. 392, just decided, taxation of a street rail- 
road was challenged on the ground that a steam railroad which 
ran into the city and along its streets, and there did some of 
the same kind of work as the ordinary street railroad, was not 
subject to the same tax, and, referring to this contention, is 
this declaration by Mr. Justice Holmes: ‘‘The difference be- 
tween the two railroads is obvious and warrants the diversity 
in the mode of taxation.” Further, the condition of the title 
to the only subsurface road in the city of New York clearly 
puts it in a class by itself. 

These are all the questions we deem it important to con- 
sider. We find no error in the decision of the Supreme Court 


of New York, and it is 
Affirmed. 
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THE PEOPLE OF THE STATE OF NEW YORK ez rel. 
BROOKLYN CITY RAILROAD COMPANY v. NEW 
YORK STATE BOARD OF TAX COMMISSIONERS. 


ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK, 


No. 79. Argued April 17, 18, 19, 1905.—Decided May 29, 1905. 


A license fee is a charge for the privilege of carrying on a business or occu- 
pation and is not the equivalent or in lieu of a property tax, and a provi- 
sion in the grant of a franchise for a license fee does not, in the absence 
of express stipulations of exemption, relieve the property employed in 
the business from the ordinary burdens of property taxation and amount 
to a contract of exemption from further taxation, within the impairment 
of contract clause of the Federal Constitution. 

The legislation challenged in this case, being in terms an amendment of 
the general tax law of New York and subject to the provisions of that 
law in respect to notice and review by certiorari of the action of the 
assessing board, is not obnoxious to the charge of a lack of due process 
of law; nor is due process shown to be wanting by a failure to require a 
return of the valuation of the franchise held by a corporation separately 
from that of the tangible property held under the franchise. 


Tus case, like the preceding, involves the special franchise 
tax law of New York. The facts are these: On December 22, 
1853, the relator was authorized by the city of Brooklyn to 
construct, maintain and operate street surface railroads upon 
specified streets, and required to enter into a good and suffi- 
cient bond conditioned for the faithful performance of all the 
terms and stipulations in the resolutions granting the authority. 
On December 30 of that year a bond in the sum of $200,000 
was duly executed by the relator and that has ever since been 
kept in force. The terms and stipulations as to the con- 
struction and operation of the railroad need not be mentioned. 
The resolutions contained these further provisions. 

“The rates of fare for each passenger and the license fee for 
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each car to be paid annually into the city treasury shall be on 
the respective lines above mentioned: 

“1, Furnam street route, fare not to exceed five cents, 
license fee, $50. 2. Court street route, fare not to exceed 
four cents, license fee, $20. 3. Powers street route, fare not 
to exceed five cents, license fee, $20. 4. Flatbush avenue 
route, fare not to exceed five cents, license fee, $20. 5. Fulton 
avenue route, fare not to exceed four cents, license fee, $20. 
6. Myrtle avenue route, fare not to exceed four cents, license 
fee, $20. 7. Sands street route, fare not to exceed five cents, 
license fee, $10. 8. Front street route, fare not to exceed 
five cents, license fee, $10.” 

This action of the city of Brooklyn was validated by the 
state legislature. Other contracts were made by the city of 
Brooklyn with other companies. Those companies were sub- 
sequently consolidated with the relator, which, on the first 
of January, 1900, held forty-five similar contracts with the 
municipalities for the construction, maintenance and operation 
of street surface railroads in the present boroughs of Brooklyn 
and Queens. Some of these contracts required the annual 
payment of a certain percentage of the gross receipts. Sub- 
sequently, under due legislative authority, the contract ar- 
rangements between the relator and the city were modified in 
respect to the amount of the annual license fee. The statute 
authorizing the modification contains this clause: 

“The said license fees shall be taken in full satisfaction for 
the use of the streets or avenues, but the same shall not release 
said company from any obligations required by law to keep 
such streets or avenues, or any part thereof, in repair, which 
said obligations and the contracts, laws or ordinances creating 
and enforcing the same are hereby continued in full force and 
operation.”’ 


Mr. Charles A. Collin, with whom Mr. William F. Sheehan 
was on the brief, for plaintiff in error.’ 





1 For abstract of argument see ante, p. 23. 
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Mr. Julius M. Mayer, Attorney General of the State of 
New York, and Mr. Louis Marshall for defendant in error. 


Mr. Justice Brewer, after making the foregoing state- 
ment, delivered the opinion of the court. 


Do these license fees stand as an equivalent for property 
taxes so that a stipulation in respect to them relieves the 
property from liability to ordinary taxation? This certainly 
would not be the general rule. A license fee is understood to 
be a charge for the privilege of carrying on a business or occupa- 
tion, and is not the equivalent or in lieu of a property tax. 
Take the vast volume of occupations which are subject to 
licenses from either the Nation or the State. Who supposes 
that in the absence of some express stipulation the fees charged 
for those licenses operate to relieve the property employed in 
the business from the ordinary burdens of property taxation? 
The precise question as to the effect of an ordinance imposing 
a license fee for cars used on a street railroad was before the 
Court of Appeals in Mayor &c. v. Broadway &c. R. R. Com- 
pany, 97 N. Y. 275, in which, on page 282, the court said: 

“The contract of the defendant arises from the provisions 
of its charter by which it agrees to pay a certain sum reserved 
therein in consideration of the privileges conferred thereby. 
It is neither a tax, nor is it a penalty, and hence the technical 
rules as to penal actions or suits to recover a tax which are 
invoked by the appellant have no application.”’ 

Further, in the statute modifying the license fees, which 
was accepted by the relator, it was expressly stated that they 
should ‘‘be taken in full satisfaction for the use of the streets 
or avenues.’ Clearly, therefore, the fees being imposed for a 
specific purpose, they cannot exempt the relator’s property 
from the tax imposed by the special franchise tax law. 

It is further objected that there was a failure of due process 
of law in that the special franchise tax law did not indicate 





1 For abstract of argument see ante, p. 24. 
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any principle or method for ascertaining the value of the in- 
tangible property included in the special franchise, and that 
the state board did not make any separate valuation of the 
tangible property, and did not adopt or proceed upon any 
principle or method in valuing the totality of the tangible and 
intangible property, but necessarily indulged in mere specula- 
tion and guesswork instead of exercising judgment in making 
the valuation. 

We are of opinion that this objection is without merit. The 
sections relating to the taxation of special franchises were 
enacted as amendments to and part of the general tax law of 
the State, and are to be construed accordingly. By one 
section the valuation is to be determined by the state board 
of tax commissioners. By another the owner of every such 
franchise is required to make a written report to the state 
board, containing a full description of the franchise, a copy of 
the special grant, ordinance or contract under which it is held, 
or, if possessed or enjoyed under a general law, a reference to 
such law, a statement of any condition, obligation or burden 
imposed upon the franchise, together with such other informa- 
tion as the state board may require; and that board is au- 
thorized to require, from time to time, further reports con- 
taining information upon such matters as it may specify. 
Not only that; after making the valuation the state board is 
required to give notice in writing to the owner of the franchise, 
stating the valuation, and that on a day specified, not less than 
twenty nor more than thirty days thereafter, it will meet to 
hear and determine any complaint against such assessment, 
and this notice must be served at least ten days before the day 
fixed for the hearing. At the hearing the owner may file a 
statement under oath specifying the respect in which the 
valuation is incorrect; testimony may be taken and a full in- 
vestigation had. Another section provides for a review of the 
assessment by writ of certiorari. These provisions were all 
complied with. Notice was given to the relator, and on the 
day fixed for the hearing it appeared and filed its objections. 
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Thereafter it took out a writ of certiorari to review the pro- 
ceedings of the tax board. Surely by this due process of law 
was secured. It will not do to say that the valuation of a piece 
of property is mere guesswork. True, it is often largely a 
matter of opinion, and mathematical exactness is not always 
possible. Various elements enter into and affect an opinion 
respecting the value of a given piece of property, and all that 
can be required is that the assessing board exercise an honest 
judgment based upon the information it possesses or is able to 
acquire. That valuation is of the property as a totality, and 
it is unnecessary in making an assessment to disintegrate the 
various elements which enter into it and ascribe to each its 
separate fraction of value. Oftentimes the combination itself 
is no inconsiderable factor in creating the value. We are of 
the opinion that the relator was not denied due process of law 

in the valuation and assessment of its franchise. 
We see nothing else in the record calling for notice, and the 

judgment of the Supreme Court of New York is 
Affirmed. 
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THE PEOPLE OF THE STATE OF NEW YORK er rel. 
TWENTY-THIRD STREET RAILWAY COMPANY v. 
NEW YORK STATE BOARD OF TAX COMMISSION- 


ERS. 

THE PEOPLE OF THE STATE OF NEW YORK er rel. 
CENTRAL CROSSTOWN RAILROAD COMPANY v2. 
SAME. 

THE PEOPLE OF THE STATE OF NEW YORK ez rel. 

CONSOLIDATED GAS COMPANY v. SAME. 

THE PEOPLE OF THE STATE OF NEW YORK ez rel. 
NEW AMSTERDAM GAS COMPANY v. SAME. 
THE- PEOPLE OF THE STATE OF NEW YORK ez rel. 
CONEY ISLAND AND BROOKLYN RAILROAD COM- 

PANY v. SAME. 


ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK. 
Nos. 75, 76, 77, 78, 79, 80. Argued April 17, 18, 19, 1905.—Decided May 29, 1905. 


Metropolitan Street Railway Co. v. New York, ante, p. 1, and Brooklyn 
City Railroad Co. v. New York, ante, p. 48, followed. 


Tue facts are stated in the opinion. 


Mr. Elihu Root and Mr. William D. Guthrie for plaintiffs in 
error in Nos. 75 and 76. Mr. Elihu Root, with whom Mr. 
Frank H. Platt was on the brief, for plaintiffs in error in Nos. 
77 and 78. 


Mr. Julius M. Mayer, Attorney General of the State of 
New York, and Mr. Louis Marshall for defendant in error.’ 


Mr. Justice BREWER delivered the opinion of the court. 


While these cases differ in some details from the two pre- 





1 Argued simultaneously with Metropolitan Street Ry. Co. v. New York. 
For abstracts of arguments see ane, p. 9. 
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ceding, in which opinions have just been announced, there are 
no such differences as put them outside the scope of the rea- 
soning of those opinions. Therefore, the judgments in them 


are 
Affirmed. 





GLEASON v. WHITE. 


ERROR TO THE SUPREME COURT OF THE STATE- OF FLORIDA, 
No. 188. Argued and Submitted March 16, 17, 1905.—Decided May 29, 1905. 


Two official surveys of a tract of land bordering on navigable waters were, 
with an interval of thirty years, duly made, approved and filed in the 
Land Department at Washington. By the earlier survey a fractional 
section was divided into two lots, by the later into seven. These divisions 
conflicted. After the later survey two patents were issued, one using 
the description in the first and conveying the entire fractional section, 
the other following the second survey and conveying only part of the 
section. As to a portion of the ground these patents conflicted. In an 
action at law in the state court the second patent prevailed as to the 
tract in conflict. 

Held that, in the absence of findings of fact (there being evidence tending 
to show that the first patentee took with full knowledge of the two surveys, 
the later one having been made partly at least at his request, and it also 
appearing that by the decision he received the full number of acres to 
which he was by the earlier survey entitled and for which he paid), the 
judgment in favor of the second patentee for the part in conflict ought 
not to be disturbed. 


In 1845 fractional township 53 south, range 42 west, in 
Dade County, Florida, was surveyed and a plat thereof was 
approved and filed in the office of the surveyor general in 
Florida, and also in the office of the Land Department of 
Washington. By this survey fractional section 19 was di- 
vided into two lots, numbered 1 and 2, containing 164.84 
acres. In 1875 a resurvey was made of the township, plats of 
which were also duly approved and filed in the office of the 
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surveyor general in Florida and with the Land Department 
at Washington. By this new survey said section 19 was 
divided into 7 lots, containing in the aggregate 337.76 acres. 
The difference between the two surveys of section 19 is shown 
in the following plats: 


Plat 1845. Plat 1875. 
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On June 24, 1878, a patent was issued to William H. Gleason, 
on a homestead application, for a tract described as lots 1 and 
2 of section 19, containing 164.84 acres, according to the official 
plat of the survey of 1845. Plaintiff in error, who was plain- 
tiff below, claims by deed from the patentee. On May 4, 1885, 
lot 5 of section 19, according to the survey in 1875, was pat- 
ented by the United States to Florida as swamp land, and 
thereafter deeded by the State to the defendant. In 1898 this 
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action to recover a part of lot 5 was commenced in the Circuit 
Court of the Seventh Judicial Circuit of Florida, in and for 
Dade County. The case was tried by the court without a 
jury; a judgment rendered for the defendant was affirmed by 
the Supreme Court of the State, and thereafter brought to 
this court on writ of error. Included in the action was lot 1 
of section 19, as shown by the plat of 1875, but as judgment 
was rendered for the plaintiff in respect to that tract, it is un- 
necessary to further refer to it. There was a stipulation as to 
certain facts, with a provision that testimony of further facts 
might be received, and that the court might view the premises. 
The findings of the court recite that it viewed the premises, 
and upon the stipulated facts, and further testimony incorpo- 
rated in a bill of exceptions, found generally for the defendant 
as to lot 5. 


Mr. George M. Robbins for plaintiff in error: 

The jurisdiction of this court is invoked because plaintiff 
in error asserted, in the state courts, his right to land in lot 5, 
under a patent issued by the United States and the statutes 
governing the survey and contents of divisions of the public 
lands, and this right was denied; and because the rights of the 
parties also involved a consideration of the swamp land grant 
of September 28, 1850. St. Paul & Pa. R. R. Co. v. Schur- 
meier, 7 Wall. 272; Johnson v. Towsley, 13 Wall. 72; Live 
Stock Co. v. Springer, 185 U.S. 47; Kean v. Calumet Canal & 
Imp. Co., 190 U. 8S. 452. 

The United States having once granted this land under a 
patent it did not pass by the swamp land patent to the State. 
Stone v. United States, 2 Wall. 525; Hooper v. Scheimer, 23 
How. 235; Gibson v. Chouteau, 13 Wall 92. 

The plat by which Gleason made his entry and received his 
patent showed that he had a water boundary to the entire 
fractional section en the east. The state court gives him a 
boundary on land (iot 5) for the south half of the north half 
of his entry. The rule is that where a section is made frac- 
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tional by the interference of water an entryman of land shown 
by the plat to be bounded by the water, takes to the water. 
This is not a case where the claimant would have to go into 
another section to reach the water, nor where there is a bayou 
which may be supposed to be the water meandered, instead 
of the shore of the bay; but it is a case coming clearly within 
the rule stated. 

Meanders are run to define the general course of the shore 


. and it is not customary to run ordinates from the meander 


lines to get the exact shore line, in making the government 
surveys. From this it results that shore lots sometimes con- 
tain a considerable excess and sometimes a considerable de- 
ficiency of land, as compared with the acreage returned by the 
surveyors. In the present case the patent was issued after 
the resurvey had developed the existence of the excess, and 
the fact that all the land in the fractional section was granted 
is evidence that the Government intended to relinquish any 
claim it might have to the excess land. Had it been the in- 
tention to set aside the survey of 1845 as a fraud on the Gov- 
ernment, the patent to Gleason would not have been issued 
in 1878, after the survey of 1874 had exposed the liberality 
of the first survey in the matter of acreage returned. Harden 
v. Jordan, 140 U. 8. 371; Mitchell v. Smale, 140 U. 8. 406; 
Kean v. Calumet Canal & Imp. Co., 190 U. 8. 452. 

The court erred in holding that the patent to William H. 
Gleason of all of fractional section 19, said township and 
range above, was not a decision of the Land Department that 
the greater part of each lot into which said section was divided 
by the plat under which the Gleason patent issued, was not 
swamp and overflowed land, so that no land in said section 
passed to the State under the swamp land act. 

The court erred in holding that land which appeared to be 
covered by waters of Biscayne Bay by the official plat in effect 
September 28, 1850, the date of the swamp land grant, could 
have been granted by that act, and in holding that title to 
the land in controversy in lot 5, as shown by the survey of 
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1874, passed to the State by the act of 1850 and was state 
land at the time of the patent to Gleason, and that the subse- 
quent patent to the State was but a recognition of a title 
existing in the State since 1850. 

The foregoing assignments may be discussed together. 

It was argued in the state courts by the defendant that 
when the Government patented lot 5, as per plat of 1875, 
to the State, this was an adjudication of its swamp character, 
and as the act of September 28, 1850 (known as the swamp 
land act) made a grant of swamp lands in presenti, the title to 
the lot had really been in the State since September 28, 1850, 
and the attempt to patent it to Gleason in 1878 was abor- 
tive. 

The fallacy is obvious. There was no lot 5 on Septem- 
ber 28, 1850. At that time fractional section 19 was divided 
into but two lots, numbered 1 and 2. It was decided by the 
Land Department that neither of these two lots belonged to 
the State under the swamp land act, when the patent was 
issued to Gleason in 1878. The action of the Government in 
patenting the entire fractional section to Gleason was con- 
clusive as to its non-swamp character. The Department had 
lost jurisdiction over the matter in 1885 when it attempted 
to grant lot 5 to the State. 

Titles to lands patented by the Government to private 
parties, which might by any possibility be classified as swamp, 
would be very insecure were this position of the defendant 
tenable. Brown v. Hitchcock, 173 U.S. 473; Rogers Locomotive 
Machine Works v. American Emigrant Co., 164 U. 8. 559; 
Mich. Land & Lumber Co. v. Rust, 168 U.S. 589. 

The court erred in holding invalid the claim of the plaintiff 
under the statutes of the United States governing the surveys 
of the public lands, and the statutes relating to homestead 
entries and patents issued thereon to the land in controversy 
in this suit situated in lot 5 as shown on the plat of 1874. 
Act of February 11, 1805, 2 Stat. 313; §§ 2396, 2397, Rev. 
Stat.; act of April 5, 1832, 4 Stat. 503. 
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Mr. Edward L. White defendant in error in propria per- 
sona: 

Upon the facts the legal proposition is whether the patents 
to Gleason conveyed the entire north half of this fractional 
section as shown on the plat of the survey of 1874-1875; or 
whether it only embraced the area contained in lot 1 of the 
survey of 1845, as bounded by the lines drawn on the map 
and the lengths and boundaries of these lines as “— 


marked, for which no field notes are shown. { 
ah & 
The line of commencing at the southeast corner of thisty 1... 


section on the plat of 1845 and running thence N. 2° W., 
80.60 chains is not a meander line, according to any authority 
defining such a line. Lots 1 and 2 of survey of 1845 are 
bounded on all sides by straight lines. T'urner v. Parker, 14 
Oregon, 340; Railroad Co. v. Schurmier, 7 Wall. 272. 

As to the manner of taking distances from one point to 
another on navigable waters the measurement is by its mean- 
ders, and not in a direct line. See Rayburn v. Winant, 16 
Oregon, 318; Johnson v. Pannel, 2 Wheat. 206. 

In all of the cases cited by counsel for plaintiff in error, in 
which the questions of water boundaries are decided, the field 
notes are given, showing that the lines were run to the water 
boundary at some point, as required by statute. No case is 
cited in which the field notes were not used to show the point at 
which the line reached the water. Counsel for plaintiff in 
error admits that the distance given from the northwest corner 
to the Bay is too short. It is too short because it was never 
run by any survey made in 1845, of which any field notes are 
given, but was simply plotted by the draughtsman to show 
the area of the lot. The rule ‘‘That the call for distance must 
give way to the natural boundary,” applies only to cases 
where the field notes show that the line was actually run to 
such boundary. 

There is strong corroborative evidence that no interior sub- 
divisional survey was made of this township in 1845, and 
therefore there was no original survey to be obliterated, which 
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accounts for the absence of any field notes of a subdivisiona] 
survey of this township in 1845. 


Mr. Justice Brewer, after making the foregoing state- 
ment, delivered the opinion of the court. 


The case was tried by the court without a jury. No special 
findings of fact having been made, and the proceedings in the 
trial court having been approved by the Supreme Court of the 
State, without an opinion, we must affirm the judgment if 
there be evidence sufficient to sustain it, although there may 
be other testimony of a contradictory nature. It is not our 
province to weigh conflicting testimony in a case coming to 
us as this does. 

It is undoubtedly true that the official surveys of the public 
lands of the United States are controlling. Stoneroad v. Stone- 
road, 158 U. 8. 240; Russell v. Maxwell Land Grant Co., 158 
U. 8. 253; United States v. Montana Lumber and Manufactur- 
ing Co., 196 U. 8S. 573; Whitaker v. McBride, 197 U.S. 510. 
Here we have two conflicting official surveys and plats, and, 
by mistake of the Land Department, two patents have been 
issued, which, in a certain aspect of the surveys and plats, 
also conflict. It is one of those unfortunate mistakes which 
sometimes occur, and which necessarily throw confusion and 
doubt upon titles. Since it was discovered the Land Depart- 
ment has wisely refused to extend the confusion by further 
patents under the survey of 1875. 

The patent to Gleason was three years after the last survey, 
which, in so far as it conflicted with the prior survey, superseded 
that and became the official record of the Land Department. 
Notwithstanding this, the patent purports to convey lots 1 
and 2 as shown by the survey of 1845. Undoubtedly the 
mistake arose because the homestead entry, which must have 
been five years before the patent, was made before the survey 
of 1875, and at that time the official record was the plat of 
1845, which showed only the two lots. Through carelessness, 
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and not recognizing the change made by the survey of 1875, 
the patent refers to the survey of 1845, relying upon the 
description in the homestead entry. The land patented 
amounted to 164.84 acres. The homestead law allowed one 
to enter 160 acres, and as the patent covered 4.84 acres more 
than the amount allowed for a homestead, the patentee paid 
the Government price for the excess, $6.05. The contract of 
McKay for the survey of 1845 was a contract to survey the 
exterior lines of township 53, and while the field notes of the 
west line of the township are preserved, his notes of the east 
and subdivision lines are not to be found in the Land Depart- 
ment. The plat, as will be seen, shows an east line running 
north 2° west, 80.60 chains, a south line 22.61 chains from the 
west line, and a north line 19.81 chains, making almost a 
rectangle, and containing the number of acres described in the 
patent. East of this township appears Biscayne Bay, accord- 
ing to each plat. The plat made in 1875 shows a south line 
22.35 chains, very nearly the same as that of the plat of 1845, 
but the north line is 59.92 chains, making an almost complete 
quarter of the N. W.sec. 19. The field notes of the survey of 
1875 show that the surveyor found on the line between sec- 
tions 18 and 19, at a distance of 40.35 chains from the west 
township line, an old quarter section post, and set a new one 
in place of it. It would seem a not unreasonable conclusion 
from this that McKay in 1845 in fact surveyed a tract of land 
east of lots 1 and 2, but that when the plat was made either his 
field notes had disappeared or were ignored in running the lines 
of the north half of section 19. It further appears that the 
survey of 1875 was requested by the patentee, William H. 
Gleason, who stated that the survey of the entire township 
was entirely or almost entirely obliterated. It also appears 
that Gleason, when he received his patent, took title to what 
was substantially the west half of the northwest quarter and 
the west half of the southwest quarter of section 19, the east 
line, as shown by the plat,-being almost a straight line, run- 
ning north and south. It does not seem that he could have 
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been mistaken as to the land that he was acquiring from the 
Government, for he must have lived on it five years in order 
to have perfected his homestead. He could not have been 
ignorant of the large tract lying east of what was described in 
the plat of 1845 as “‘lot 1.” The official plat at the time of the 
patent was the plat of the survey of 1875. He was chargeable 
as matter of law with notice of that plat. More than that, as 
the survey was at his instance, it is a reasonable assumption 
that in fact he knew what the lines of that survey and plat 
were. Under those circumstances full justice is done if a 
patent title to lands outside his lines as shown by the plat of 
1845, is sustained, for he still is protected in the tract bounded 
by those lines and amounting to 164.84 acres. To give him 
twice that amount of land would be enabling him to profit 
by a mistake of the Government—a mistake of which he was 
cognizant. Under those circumstances we are of opinion that 
the judgment of the Supreme Court of Florida must be and 
it is 

Affirmed. 





HYDE v. SHINE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF CALIFORNIA. 


No. 406. Argued February 21, 23, 1905.—Decided May 29, 1905. 


Section 1014, Rev. Stat., authorizes a removal from a judicial district in 
a State to the District of Columbia. Benson v. Henkel, 198 U.S. 1. 
Where the indictment charges that a conspiracy was entered into in a Dis- 
trict, the trial court of that District has jurisdiction of the offense 
although the overt acts carrying out the conspiracy were committed in 
another jurisdiction. 

While this court does not approve the practice of indicting citizens in courts 
far distant from their residence if they can be tried in courts of their own 
jurisdiction, § 1014, Rev. Stat., contains no discrimination based upon 
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distance and requires the commitment to be made for trial before the 
court having cognizance of the offense, and in the absence of an exception 
in the statute the court cannot create one. 

Section 23, ch. 35, Comp. Stat. District of Columbia, giving the Criminal 
Court of the District jurisdiction of all crimes and misdemeanors com- 
mitted in the District, not lawfully triable in any other court, has refer- 
ence only to other courts within the District, and was not intended to 
change the law with respect to the general jurisdiction of courts having 
jurisdiction of the same offense. 

On the facts in this case the indictment which charges a completed con- 
spiracy to defraud the United States by means of obtaining state lands 
through sales to fictitious persons and then exchanging them for lands 
of the United States under the forest reserve acts, held sufficient not- 
withstanding that the State received full compensation for the lands. 

The States and the United States have power to punish violations of a stat- 
ute enacted as a part of the public policy even though they may not have 
suffered any pecuniary damage from such violations. 

A patent to a fictitious person is in legal effect no more than a declaration 
that the Government thereby conveys the property to no one, and in 
such a case the doctrine that a subsequent bona fide purchaser is protected 
does not apply. 

Whether the act charged is or is not a crime is one which the trial court is 
competent to decide, and, under the circumstances of this case, this cou,t 
will not review the validity of the indictment upon habeas corpus. 

While a Federal court on habeas corpus may order the petitioner’s discharge 
if there is an entire lack of evidence to support the accusation, where 
a prima facie case is made by the indictment, and the commissioner re- 
ceives evidence on petitioner’s behalf, it is for him to determine whether 
probable cause existed and the court will not weigh the evidence on 
habeas corpus. 

The requirement in § 1014, Rev. Stat., that proceedings for removal shall 
be agreeable to the usual state procedure, applies to the proceedings for 
arrest and examination of the accused before the commissioner, but not 
to subsequent independent proceedings before the Circuit Court on 
habeas corpus. 

While the Circuit Court has power to issue a writ of certiorari auxiliary to 
the writ of habeas corpus it is wholly discretionary with it, and its refusal 
to do so cannot be assigned as error. 


Tuts is an appeal from an order of the Circuit Court deny- 
ing the appellant’s application for writs of habeas corpus and 
certiorari, and dismissing his petition therefor. 

The proceedings which culminated in the arrest and remand- 
ing of the appellant originated in an indictment found in the Su- 
preme Court of the District of Columbia against the appellant 
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and John A. Benson, Henry P. Dimond, and Joost H. Schneider, 
charging them with a conspiracy, under Rev. Stat. sec. 5440, 
‘to defraud the United States out of the possession and use 
of and the title to, divers large tracts of the public lands of the 
United States.” All of the defendants except Schneider are 
residents of San Francisco, California. Upon a complaint 
made, based upon such indictment, before a United States 
Commissioner for the Northern District of California, Hyde 
was arrested under Rev. Stat. sec. 1014, taken before a Com- 
missioner and held to bail to answer the indictment in the sum 
of $50,000, and in default thereof was committed to the custody 
of the defendant Shine to await the order of the District Judge 
for his removal to the District of Columbia, or until he should 
be discharged by due course of law. Upon such order of re- 
moval being issued, United States v. Hyde, 132 Fed. Rep. 545, 
appellant presented his petition to the Circuit Court for the 
Northern District of California, praying for writs of habeas 
corpus and certiorari, and for his discharge from imprison- 
ment, which were denied, and this appeal taken. 


Mr. William B. Hornblower and Mr. Charles C. Cole for ap- 
pellant in this case. 

Mr. Frank H. Platt and Mr. J. C. Campbell, with whom 
Mr. Charles Page and Mr. Samuel Knight were on the brief, 
for appellant in No. 410, argued simultaneously herewith.' 

Section 1014, Rev. Stat., does not authorize a removal to 
the District of Columbia. Hornbuckle v. Toombs, 18 Wall. 
648, 655; Goode v. Martin, 95 U. 8. 90, 98; Reynolds v. United 
States, 98 U. S. 145, 154: In re Dana, 7 Ben. 1; In re Buell, 3 
Dillon, 116; Jn re Dana, 68 Fed. Rep. 889; United States v. 
Haskins, 3 Sawyer, 262. It is locally inapplicable to the 
District of Columbia. Am. Ins. Co. v. Canter, Fed. Cas. 
No. 302a; Hepburn v. Ellzey, 2 Cranch, 445; Cissel v. Mc- 
Donald, 16 Blatchf. 150; United States v. Ames, 95 Fed. Rep. 
453. As to the word “district” and how it is used see 9 Am. 
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& Eng. Ency. of Law, 661; Kelley v. Sanders, 99 U. S. 441; 
Un. Pac. R. R. Co. v. Cheyenne, 113 U.S. 516, 524; McAllister 
v. United States, 141 U.S. 174, 180. No general act is applica- 
ble to the District of Columbia where there is a specific act in 
force upon the same subject. Jn re Kirk, 3 Mackey, 116. 
As to effect of the act of June 22, 1874, see Re Dana, 68 Fed. 
Rep. 901; Cong. Rec., 43d Cong., 2d Sess., vol. 3, Pt. 1, p. 81, 
and p. 1303; and Sen. Rep. 658. 

A person who commits a crime in the District of Columbia 
may be tried in the District where he is found or is first brought. 
§ 730, Rev. Stat.; United States v. Carr, 3 Sawyer, 302; Jones 
v. United States, 137 U.S. 202; Cook v. United States, 138 U.S. 
157, 182. 

The Supreme Court of the District of Columbia has no juris- 
diction of the offense charged. § 5440, Rev. Stat. 

The conspiracy became complete in California or Oregon 
and not in the District of Columbia. Under § 730, Rev. Stat., 
appellant should be tried in California where he was appre- 
hended. United States v. Bird, 1 Spr. 299; Dist. Col. Code, 
§1, 31 Stat. 1189. And if appellant could be tried anywhere 
else § 1014 does not authorize his removal to the District of Co- 
lumbia. The same rule applies to cases of extradition. Jn 
re Baldwin, 29 N. W. Rep. 482; Carter v. Barlow, 74 N. W. 
Rep. 745; Ex parte Johnson, 167 U.S. 120; Re Tivnan, 5 Best 
& Sm. 645; 1 Kent Com., 10th ed., 186; Wharton, 7th ed., 
2960; Moore on Extradition, § 367. 

Under this statute the conspiracy is the offense and the 
overt acts are no part thereof. United States v. Hirsch, 100 
U.S. 33; United States v. Britton, 108 U. 8. 192, 204; Dealy 
v. United States, 152 U.S. 539, 546; Bannon v. United States, 
156 U.S. 464; McKenna v. United States, 127 Fed. Rep. 88; 
Gantt v. United States, 108 Fed. Rep. 61; United States v. Wat- 
son, 17 Fed. Rep. 145; United States v. Lancaster, 4 Fed. Rep. 
896; United States v. Gardiner, 42 Fed. Rep. 829; United States 
v. Green, 115 Fed. Rep. 343, 351; United States v. Donan, 11 
Blatchf. 168. 
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If an overt act was necessary to complete the crime the 
courts in the District of Columbia would not have jurisdiction 
as the statute of limitation runs from the commission of the 
first overt act which was over three years before the indict- 
ment. United States v. Owen, 32 Fed. Rep. 134; United States 
v. McCord, 72 Fed. Rep. 159; § 1044, Rev. Stat.; United States 
v. Hirsch, 100 U.S. 33. See also Bannon v. United States, 156 
U. S. 464; United States v. Newton, 52 Fed. Rep. 275; United 
States v. Watson, 17 Fed. Rep. 145; United States v. Sacia, 2 
Fed. Rep. 754. United States v. Green, 115 Fed. Rep. 348, 
distinguished. 

The venue of the alleged conspiracy is improperly laid in 
the District of Columbia. United States v. Rindskop}f, 6 Biss. 
259; act of March 2, 1874, 14 Stat. 471; §731, Rev. Stat.; 
United States v. Britton, 108 U. 8S. 199; Pettibone v. United 
States, 148 U. 8. 202; Dealy v. United States, 152 U. 8. 539; 
Berkowitz v. United States, 93 Fed. Rep. 452; see also Com- 
monwealth v. Mactoon, 101 Massachusetts, 1; Shajtsbury v. 
Graham, Skinner, 32; Smith v. Cranshaw, 2 Rolle, 258; Re- 
gina v. Best, 1 Salk. 174; King v. Brisac, 4 East Rep. 164. 

The courts of the District of Columbia have no jurisdiction 
of a bare conspiracy committed in California, not to commit 
a crime, but where the conspiracy itself is the only crime 
charged. The venue must be not where the conspiracy was 
but where the result was put in execution. 

As the indictment was found in a court not having juris- 
diction of the offense it cannot constitute the basis for removal 
proceedings. The alleged act of conspiracy was committed, 
if at all, prior to the going into effect of the District Code. See 
cases, supra, and as to a law not having a retrospective operation 
see Dodge v. Bank, 109 Fed. Rep. 726; Dewart v. Purdy, 29 
Pa. St. 113; 31 Stat. 5, 1189, 1199, 1436. The indictment is 
void for not concluding ‘‘against the peace and Government 
of the United States” as required by statute. 2 Stat. 115. 

It is the duty of the court to look into the indictment, and 
if it charges no offense against the United States, or is so es- 
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sentially and fundamentally defective that a conviction could 
not be sustained the petitioner should be discharged. Re Buell, 
3 Dillon, 116; United States v. Fowkes, 49 Fed. Rep. 50; Re 
Corning, 51 Fed. Rep. 205; Re Terrell, 51 Fed. Rep. 213; Re 
Green, 52 Fed. Rep. 104; Stewart v. United States, 119 Fed. 
Rep. 89; United States v. Lee, 84 Fed. Rep. 626; Re Connors, 
111 Fed. Rep. 734; Re Huntington, 68 Fed. Rep. 881; Re Doig, 
4 Fed. Rep. 193; Re Palliser, 136 U.S. 257; Greene v. Henkel, 
183 U.S.249. Beavers v. Henkel, 194 U.S. 73, distinguished. 

The sufficiency of the charge of a crime is jurisdictional. 
In re Nielson, 131 U. S. 176; In re Coy, 127 U. 8. 731; In re 
Snow, 120 U. 8. 274; In re Sawyer, 124 U. 8. 200; Ex parte 
Bain, 121 U.S. 1; In re Ayers, 123 U.S. 423; Ex parte Siebold, 
100 U. S. 371; Ohio v. Thomas, 173 U.S. 276. 

The removal of appellant to the District of Columbia would 
be a violation of his constitutional right to be tried where 
the alleged offense was committed. Const. U.S., Art. III, § 2 
el. 3, and Amend. VI; Story’s Comm. §1775; Beavers v. 
Henkel, 194 U.S. 83; United States v. Burr, Fed.Cas. No. 14,693. 
§ 731, Rev. Stat., does not aid the prosecution. Burton v. 
United States, 196 U.S. 283; 12 Cycl. Law & Pro. 239, nor 
does $731 apply to the District of Columbia. 

The indictment charges no offense against the United States. 

A patent granting public lands, although procured by ir- 
regularities or fraud, can not be questioned collaterally, but 
only by direct proceedings on behalf of the Government to 
avoid the patent. The patents of the State surrendered to 
the United States conveyed a legal title which, until attacked 
directly by the State of California, was good, and so long as 
the patents remained unassailed the State had no equitable title 
in the land and the United States got a good title to the land 
surrendered and was not defrauded. O'Connor v. Trasher, 56 
California, 499; Doll v. Meador, 16 California, 295, 325; Thomas 
v. Lawler, 53 California, 405; Gale v. Best, 78 California, 235; 
Turner v. Donelly, 70 California, 597, 604; Moore v. Wilkin- 
son, 13 California, 478, 488; Yount v. Howell, 14 California, 
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465; Miller v. Dale, 44 California, 562, 577; Kentfield v. Hayes, 
57 California, 409; Plummer v. Brown, 70 California, 544; 
Chapman v. Quinn, 56 California, 278; Irvine v. Taibal, 105 
California, 242; Dreyfus v. Badger, 108 California, 58, 64; 
Quicksilver Co. v. Habeshaw, 132 California, 115; Phillips vy. 
Carter, 135 California, 604; Saunders v. La Parissina, 125 
California, 159, 165; Harrington v. Goldsmith, 13 California, 
169. And see especially Marshall v. Bank, 115 California, 
330; Colorado Coal Co. v. United States, 123 U. 8. 307; United 
States v. Cal. & Ore. Land Co., 49 Fed. Rep. 496; S. C., 148 
U.S. 31; United States v. Winona &c. R. R. Co., 165 U.S. 463, 
478; United States v. Chi., M. & St. P. R. R. Co., 198 U.S. 
385; People v. Swift, 96 California, 168; United States v. Minor, 
114 U. 8. 233, 30 Stat. 34; 26 Stat. 1095; 31 Stat. 1614. 

Even though the facts stated might show a conspiracy to 
defraud a State they cannot by a mere allegation to that effect 
be converted into a conspiracy to defraud the United States. 
United States v. Crafton, 4 Dillon, 145; Pettibone v. United 
States, 148 U. S. 197, 207. 

The Federal Government was not defrauded as no injury 
has resulted from appellant’s action. Fraud without result- 
ing injury is not actionable. Jrons v. Reyburn, 11 Arkansas, 
378; Otis v. Raymond, 3 Connecticut, 413; Skrine v. Sim- 
mons, 11 Georgia, 401; Lieveking v. Leitzler, 31 Indiana, 131; 
Wharf v. Roberts, 88 Illinois, 426; Hale v. Philbrick, 47 Iowa, 
217; Brown v. Blunt, 72 Maine, 415; Fuller v. Hodgdon, 25 
Maine, 243; Morgan v. Bliss, 2 Massachusetts, 111; Johnson v. 
Seymour, 79 Michigan, 156; Alden v. Wright, 47 Minnesota, 225; 
Lorenson v. Kansas City Co., 44 Nebraska, 99; Weaver v. 
Wallace, 9 N. J. L. 251; Dung v. Parker, 52 N. Y.494; Aron v. 
Delastro, 13 N. Y. Supp. 372; Slaughter v. Gerson, 13 Wall. 
379; Marshall v. Hubbard, 117 U. 8. 415. 

The evidence before the commissioner proved that there was 
no probable cause for believing him to be guilty and habeas 
corpus and certiorari should have been granted and petitioner 
discharged. That would have been in accordance with the Pe- 
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nal Code of California, of which see §§ 864, 1473, 1487 et seq., 
and see also § 1014, Rev. Stat. As to the right of the prisoner 
to have the court consider probable cause in California see People 
v. Smith, 1 California, 9; Re Troia, 64 California, 154; Ex parte 
Palmer, 86 California, 631; Ex parte Walpole, 85 California, 
372. As to the right of the court to issue the writ of certiorari 
see Re Martin, 5 Blatchf. 302; Ex parte Bollmann, 4 Cranch, 
114, 125; Greene v. Henkel, 183 U. 8. 249, 259; United States 
v. Greene, 100 Fed. Rep. 941; Otieza v. Jacobus, 136 U. 8. 330; 
Bryant v. United States, 167 U.S. 104. 


The Solicitor General and Mr. Francis J. Heney, Special 
Assistant to the Attorney General, with whom Mr. Arthur B. 
Pugh, Special Assistant United States Attorney, was on the 
brief, for the United States: 

An indictment found by a grand jury of a court having 
jurisdiction of the offense should be accepted everywhere in 
the United States as prima facie evidence of probable cause. 
Greene v. Henkel, 183 U. S. 249, 261; Beavers v. Henkel, 194 
U. S. 73, 87; § 1025, Rev. Stat. The Supreme Court of the 
District of Columbia has jurisdiction of the offense charged in 
the indictment. 30 Stat. 1189; §§61, 83, Code Dist. Col. 

Section 1641 of the Code does not apply to matters of juris- 
diction. The words “not lawfully triable in any other court” 
in § 23, ch. 35, Comp. Stat. Dist. of Col., 18 Statutes, 193, 
refer only to other courts in the District of Columbia and not 
to courts outside of that District. Callan v. Wilson, 127 U.S. 
540. 

Not only the conspiracy, but also overt acts in furtherance 
thereof, are charged to have been committed in the District of 
Columbia. The illegal agreement is the crime. People v. 
Mather, 4 Wend. (N. Y.) 229; Commonwealth v. Bartilson, 85 
Pa. St. 482, 489; 6 Am. & Eng. Ency. Law, 844; United States 
v. Rindskopj, Ved. Cas. No. 16,165; Fire Ins. Co. v. Mississippi, 
75 Mississippi, 24; People.v. Willis, 52 N. Y. 808. § 730, 
Rev. Stat., does not apply. 
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The facts narrated and acts charged in the indictment con- 
stitute an offense against the United States, and it is not com- 
petent upon habeas corpus proceedings to determine this. 
Horner v. United States, 143 U.S. 570,577; Ex parte Rickelt, 
61 Fed. Rep. 203. 

The Commissioner and the district judge having jurisdiction 
both of the subject matter and of the person have determined 
these questions against appellant and the writ of habeas corpus 
cannot be used as a writ of error. Stevens v. Fuller, 136 U.S. 
468, 477; Re Oteiza, 136 U. 8. 330; Ex parte Yarbrough, 110 
U. S. 651; Ex parte Parks, 93 U.S. 18. Whether the offense 
was committed is for the trial court to decide. Ex parte 
Siebold, 100 U. S. 371. 

The acts charged are immoral and such as might have been 
included in § 5440, Rev. Stat., and it is not clear and manifest 
that the indictment does not state an offense against the 
United States. 

As to the policy of United States in regard to forest reserves 
see § 24, act of March 3, 1901, 26 Stat. 1095, 1103; act of June 4, 
1897, 30 Stat. 11, 36; act of June 6, 1900, 31 Stat. 588, 614. 

The purposes of this legislation were to preserve the remain- 
ing forests on the public lands and to improve and protect the 
forests within the reservations, for the purpose of securing 
conditions favorable to continuous water flows, and to a perma- 
nent supply of timber for the use and necessities of citizens 
of the United States. Manifestly, the Government would be 
greatly aided in accomplishing these objects by securing ex- 
clusive ownership and control of all lands within the reserva- 
tions. To this end the act of June 4, 1897, was passed. It 
contains an offer by the Government to exchange any of its 
lands that are vacant and open to settlement for a like quantity 
of lands within a forest reservation, covered either by an 
unperfected bona fide claim or by a patent. In the administra- 
tion of the act the Land Department has construed the words 
“ covered by a patent ”’ to embrace any tract of land as to which 
the absolute fee simple title has passed out of the United States 
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by any means which is the full legal equivalent of a patent. 
Hyde’s case, 28 L. D. 284, 290; Instructions, 28 L. D. 328, 329; 
29 L. D. 594, 596; Gray Eagle Oil Co. v. Clarke, 30 L. D. 570. 

Under acts of Congress making grants of school lands to the 
various States the title to such lands (usually sections 16 and 
36, as in the States of California and Oregon), passes by the 
grant, upon identification of the lands by survey, and therefore 
patents of the United States are not necessary to convey such 
title. Cooper v. Roberts, 18 How. 173; Beecher v. Wetherby, 95 
U. 8. 517, 524, 525; Heydenfeldt v. Daney Gold Mining Com- 
pany, 93 U. S. 634; McCreary v. Haskell, 119 U. 8. 327, 331. 
This principle has been followed by the Land Department in 
the administration of the act of June 4, 1897. It has been 
uniformly held that surveyed school lands within forest re- 
serves are embraced within the meaning of the words “ covered 
by a patent’”’ as used in said act. See statutes of California 
providing for disposal of school lands, §§ 3495, 3500, Political 
Code, and as to Oregon see § 3617, 2 Hill’s Ann. Laws, 1887. 

In California an applicant to purchase state lands must set 
out in his affidavit all the facts required by the statute to be 
stated therein, and as to all such facts the affidavit must be 
true or the proceedings will be invalid. Taylor v. Weston, 77 
California, 534, 535; Harbin v. Burghart, 76 California, 119; 
Mosely v. Torrence, 71 California, 318; Wrinkle v. Wright, 136 
California, 491; McKenzie v. Brandon, 71 California, 209, 211; 
Plumm v. Woodruff, 72 California, 29; Davidson v. Cucamongo 
Co., 78 California, 4; McIntyre v. Sherwood, 82 California, 139; 
Jacobs v. Walker, 90 California, 43. 

The same rule prevails in Oregon. State v. Carlson, 40 
Oregon, 565; Warren v. De Force, 34 Oregon, 168; Shively v. 
Pennoyer, 27 Oregon, 33. 

The facts narrated constitute an offense against the United 
States under § 5440, because the United States would receive 
absolutely nothing of value, and would be induced to part with 
apparent record titles to its public lands, under which appar- 
ent record titles possession of the lands would be held for an 
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indefinite period of time. Land patents issued to fictitious 
persons convey no title and are absolutely void. Moffat v. 
United States, 112 U.S. 24, 31. 

By the consummation of the scheme, the Government would 
be defrauded out of the possession and use of lands covered 
by such apparent record titles, obtained by deception and 
fraud, for an indefinite period of time, to wit, until the fictitious 
character of its own patentees would be discovered. Until 
such discovery, those claiming under such apparent record 
titles would hold the possession of lands really belonging to 
the United States, and would appropriate and use the same, 
and the timber thereon, for their own benefit, and to the injury, 
detriment, and pecuniary loss of the Government. It is just 
as much an offense under § 5440 to defraud the United States 
out of the possession and use of its public lands as it is to 
defraud it out of the title to such lands. As to each and all of 
the elements or parts of the alleged conspiracy, it is charged 
in the indictment that the object and purpose thereof were to 
defraud the United States out of the possession and use of its 
public lands as well as out of the title thereto. United States 
v. Thompson, 29 Fed. Rep. 86. 

The Government holds its public lands as a part of its trust; 
that is, as trustee for the people of the United States, United 
States v. Beebe, 127 U.S. 338, 342; Knight v. U. S. Land Asso- 
ciation, 142 U. 8. 161, 177; McDaid v. Oklahoma, 150 U. S. 
209, 215; and, by the consummation of the scheme under con- 
sideration, the people would be defrauded out of their right 
under the public land laws to secure title to the particular 
lands covered by such apparent record titles until the dis- 
covery of the fictitious character of the patentees. 

As to who is an “ owner”’ see Anderson’s and Bouvier’s Law 
Dictionaries; Johnson v. Crookshanks, 21 Oregon, 339; Fall- 
brook Irrigation District v. Abila, 106 California, 355; Rock- 
ford Ins. Co. v. Nelson, 65 Illinois, 415; McFeters v. Pierson, 15 
Colorado, 201. The owner must have the absolute fee simple 
title to come under the rules of the Land Office. Par. 16, 
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Instr., June 30, 1897, 24 L. D. 589; 31 L. D. 374, par. 14; 
Kern Oil Co. v. Clarke, 30 L. D. 550, 560; Cosmos Exploration 
Co. v. Gray Eagle Oil Co., 190 U. 8. 301, 308. 

The acts were committed with intent to deceive and the de- 
fendants are guilty of fraud and deceit. Stewart v. Wyoming 
Ranch Co., 128 U. 8. 383; United States v. Fox, 95 U. 8. 670; 
United States v. Whalen, Fed. Cas. No. 16,669; Mitchell v. 
Kintzer, 5 Pa. St. 216; Bunn v. AAl, 29 Pa. St. 387; 14 Am. 
& Eng. Ency. of Law, 2d ed., 140; United States v. Bunting, 
80 Fed. Rep. 883; United States v. Curley, 122 Fed. Rep. 738; 
S. C., 131 Fed. Rep. 1; Tyner v. United States, 32 Wash. Law 
Rep. 258. 

Procuring patents from the United States for its public 
lands by fraudulent representations to the legally constituted 
authorities, or by concealing from such authorities facts which 
if known would have defeated the issuance of the patents, is a 
fraud upon the United States. United States v. Beebe, 127 
U. 8. 338, 342; Colorado Coal Company v. United States, 123 
U. 8. 307, 313; United States v. Trinidad Coal and Coking 
Company, 137 U.S. 160. 

While defendant’s acts in fraudulently acquiring school 
lands from the States of California and Oregon, alone con- 
sidered, or if disconnected from any purpose on the part of 
the defendants to exchange the lands so acquired, for public 
lands of the United States, would not constitute an offense 
against the United States, those acts constitute one of the links 
in the chain of which the conspiracy to defraud the United 
States is composed. 

By tendering to the United States, in exchange for its public 
lands, the titles obtained by fraudulent practices from the 
States of California and Oregon for the sole purpose of making 
such exchange, the defendant has been guilty of an attempt 
to defraud the United States. Moreover, the same act or 
series of acts may constitute an offense equally against the 
United States and against the State, and subject the guilty 
party to punishment under the law of each government. 
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United States v. Marigold, 9 How. 560, 569; Cross v. North 
Carolina, 132 U. 8. 131; Fox v. Ohio, 5 How. 410, 433; Moore 
v. Illinois, 14 How. 13, 19; Ex parte Siebold, 100 U. S. 371, 390. 

The indictment charges that the object of the conspiracy 
was to defraud the United States out of the possession and use 
of its public lands as well as out of the title to such lands. 
One who accepts the Government’s offer to exchange lands un- 
der the act of 1897 becomes vested with the equitable title to 
the public lands which he selects, as soon as he has complied 
with all the requirements necessary to entitle him to a United 
States patent therefor and has secured the approval of his 
selection by the Land Department. Kern Oil Co. v. Clarke, 
30 L. D. 550, 556; S. C., 31 L. D. 288; Kern Oil Co. v. Clot- 
felter, 30 L. D. 583; Cosmos Co. v. Gray Eagle Oil Co., 190 U.S. 
301, 312. See also as to point of time when equitable interest 
vests in party seeking to acquire patent to public lands, 
Carroll v. Safford, 3 How. 441, 446; Witherspoon v. Duncan, 
4 Wall. 210, 218; Stark v. Starrs, 6 Wall. 402; Barney v. 
Dolph, 97 U. 8. 652, 656; Wirth v. Branson, 98 U. 8. 118; 
Simmons v. Wagner, 101 U.S. 260; Benson Mining Co. v. Alta 
Mining Co., 145 U. 8S. 428. 

The rule of bona fide purchaser is the creation of courts of 
equity, and is enforced solely for the purpose of protecting that 
one of two innocent parties who is least to blame when one of 
them must suffer loss. It is never enforced for the protection 
of a guilty person. The rule was not adopted for the protec- 
tion of swindlers. Riggs v. Palmer, 115 N. Y. 506. 

A further element of the conspiracy as charged in the in- 
dictment is bribery of public officials. 

The other counts in the indictment are in the same form as 
the first, except that they refer to the first for a general de- 
scription of the several conspiracies. Each count charges a 
separate conspiracy, and the defendants might be found guilty 
on one or more counts and not guilty as to other counts. The 
indictment as a whole makes the full record of the offense for 
which the conviction was asked, and would be ample pro- 
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tection to the defendants as against other prosecutions. Blitz 
v. United States, 153 U.S. 108; Peters v. United States, 94 Fed. 
Rep. 127; Wharton’s Cr. Law, 154; Chitty’s Criminal Law, 250. 
Should the indictment be considered too general, as to this or 
any other charge, a bill of particulars at the trial would supply 
all the necessary details. Wharton’s Cr. Pr. § 702; Durland 
v. United States, 161 U. 8. 306, 315; Rosen v. United States, 
161 U.S. 29; Tubbs v. United States, 105 Fed. Rep. 59; Mc- 
Knight v. United States, 97 Fed. Rep. 208, 213. 

Section 1014, Rev. Stat., authorizes a removal to the Dis- 
trict of Columbia. Benson v. Henkel, 198 U.S.1. To con- 
strue the section otherwise would produce absurd and mis- 
chievous results which should be avoided. Maxwell on Inter- 
pretation, 179; Sutherland, Stat. Construction, § 323; Lau Ow 
Bew v. United States, 144 U. 8. 47, 59. 


Mr. Justice Brown, after making the foregoing statement, 
delivered the opinion of the court. . 


The petitioner assigns as error— 

1. That Rev. Stat. sec. 1014 does not authorize a removal 
from a judicial district in a State to the District of Columbia; 

2. That the Supreme Court of the District of Columbia has 
no jurisdiction over the alleged offense charged in the indict- 
ment; 

3. That the indictment charges no offense against the United 
States; 

4. That the evidence introduced before the Commissioner 
proved that there was no probable cause for believing him 
guilty of the offense, and that the writ of certiorari should 
have been issued to bring the record before the court, and upon 
its inspection the appellant should have been discharged. 

1. The first assignment is practically disposed of by the 
recent case of Benson v. Henkel, 198 U.S. 1, in which one of 
the co-defendants of the petitioner in this case, who had been 
arrested in Brooklyn, was held to be properly removed to the 
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District of Columbia under Rev. Stat. sec. 1014. No addi- 
tional considerations being presented, that case must be treated 
as controlling. 

2. The second assignment, that the Supreme Court of the 
District of Columbia had no jurisdiction of the alleged offense, 
is based upon the proposition that the conspiracy, if any ex- 
isted, was entered into either in the Northern District of Cali- 
fornia or the District of Oregon, and that nothing but overt 
acts in pursuance of the conspiracy were done in the District 
of Columbia. Granting that the gravamen of the offense is 
the conspiracy, and that at common law it was neither neces- 
sary to aver nor prove an overt act, Rex v. Gill, 2 B. & Ald. 
204; Bannon v. United States, 156 U. 8. 464, 468, an overt act 
is necessary under Rev. Stat. sec. 5440 to complete the offense. 
The language of the section is, “If two or more persons con- 
spire either to commit any offense against the United States, 
or to defraud the United States in any manner or for any pur- 
pose, and one or more of such parties do any act to effect the 
object of the conspiracy, all the parties to such conspiracy 
shall be liable,’’ ete. 

It was aptly said by Mr. Justice Woods in United States v. 
Britton, 108 U. S. 199, 204, that the offense consisted in the 
conspiracy, and that the overt act afforded a locus penitentia, 
so that before the act done either one or all of the parties may 
abandon their design, and thus avoid the penalty prescribed 
by the statute. As the indictment in this case charges that 
the conspiracy was entered into in the city of Washington, it 
becomes unnecessary to consider whether an indictment will 
lie within the jurisdiction where the overt act was committed, 
though there are many authorities to that effect. King v. 
Brisac, 4 East Rep. 164; People v. Mather, 4 Wend. (N. Y.) 229; 
Commonwealth v. Gillespie, 7S. & R. 469; Noyes v. State, 41 
N. J. Law, 418; Commonwealth v. Corlies, 3 Brews. (Pa.) 575. 

We have ourselves decided that, if the conspiracy be entered 
into within the jurisdiction of the trial court, the indictment 
will lie there, though the overt act is shown to have been com- 
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mitted in another jurisdiction, or even in a foreign country. 
Dealy v. United States, 152 U. 8. 539; In re Palliser, 136 U.S. 
257 ; King v. Brisac, 4 East Rep. 164; Rev. Stat. § 731. 

In this connection it is also suggested that, as the con- 
spiracy is alleged in all the counts to have been entered into 
prior to January 1, 1902, as well as the overt act charged in 
fifteen of the counts, the Supreme Court of the District of Co- 
lumbia cannot take cognizance of the case under the new code 
which took effect upon that date, and that we must look to the 
law prior thereto to determine the jurisdiction of that court. 
By section 23, Chap. 35, of the Compiled Statutes of the Dis- 
trict of Columbia, it was enacted that “the Criminal Court of 
the District of Columbia shall have jurisdiction of all crimes 
and misdemeanors committed in said District, not lawfully 
triable in any other court, and which are required by law to be 
prosecuted by indictment or information.” 

The argument is made that, as the conspiracy in this case 
was triable in California or Oregon, as well as in the District 
of Columbia, it was lawfully triable in another court, and hence 
the Supreme Court of the District of Columbia has no juris- 
diction. We are not impressed with the force of this conten- 
tion. Chapter 35 provides for the organization of the judiciary 
of the District of Columbia, and relates exclusively to the 
jurisdiction and powers of the several courts of the District, 
providing that one of the justices may hold a Criminal Court, 
and that such court shall have jurisdiction of all crimes and 
misdemeanors committed in said District not lawfully triable 
in any other court, and which are required by law to be prose- 
cuted by indictment or information. It is entirely clear that 
this has reference only to other courts within the District, and 
was not intended to change the law with respect to the general 
jurisdiction of courts having jurisdiction of the same offense. 

Although it involves a seeming hardship to commit an 
accused person in San Francisco for trial in the District of 
Columbia, the terms of Rev. Stat. § 1014 are as applicable to 
such a case as they would be if the arrest were made in Balti- 





78 OCTOBER TERM, 1904. 


Opinion of the Court. 199 U.S. 


more. The section makes no discrimination based upon dis- 
tance, and requires the commitment to be made for trial before 
the court having cognizance of the offense, wherever that court 
may sit. Where the statute contains no exception, the courts 
cannot create one. Indeed, the Constitution itself requires 
that the trial of all crimes shall be held in the State where the 
crimes have been committed, and the power of Congress to 
order the surrender of accused persons from other States is a 
necessary complement to the duty of trying offenses in the 
jurisdiction where the crime was committed. But we do not 
wish to be understood as approving the practice of indicting 
citizens of distant States in the courts of this District, where 
an indictment will lie in the State of the domicil of such person, 
unless in exceptional cases where the circumstances seem to 
demand that this course shall be taken. To require a citizen to 
undertake a long journey across the continent to face his ac- 
cusers, and to incur the expense of taking his witnesses, and of 
employing counsel in a distant city, involves a serious hard- 
ship to which he ought not to be subjected, if the case can be 
tried in a court of his own jurisdiction. 

3. The third assignment—that the indictment charges no 
offense against the United States—requires a statement of its 
substance. As it contains forty-two different counts and covers 
some ninety-four pages of printed matter, a consideration of 
each count would unnecessarily prolong this opinion. The 
conspiracy charged embraced certain false practices by the 
defendants, whereby school lands were to be obtained fraudu- 
lently from the States of California and Oregon by Hyde and 
Benson, (1) in the names of fictitious persons, and (2) in the 
names of persons not qualified to purchase the same, whereby 
the said Hyde and Benson were to cause and require such 
school lands to be relinquished by means of false and forged 
relinquishments, assignments and conveyances to the United 
States, in exchange for public lands to be selected, and for 
titles thereto by patents to be obtained by and on behalf of 
the said Hyde and Benson. A further element of the con- 
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spiracy is that defendants were, by bribery, to induce certain 
United States officials in the General Land Office at Washing- 
ton, in the District of Columbia, corruptly and contrary to 
their official duties, to aid defendants to secure the approval 
of their fraudulent selections, in advance of their regular order, 
and to inform defendants of any discovery or investigation by 
the Government of their said fraudulent practices. 

To grasp the significance of these somewhat complicated 
counts, and to appreciate the details of the offense charged, it 
should be borne in mind that the Government had granted to 
California and Oregon large tracts of lands, many of which 
were covered with forests, known as school lands. Congress 
subsequently changed its intention with regard to them and 
desired to retain them as forest reserves, and to reacquire the 
title thereto, and for that purpose, enacted a law approved 
June 4, 1897, 30 Stat. 11, 36, as follows: 

“That in cases in which a tract covered by an unperfected 
bona fide claim or by a patent is included within the limits of 
a public forest reservation, the settler or owner thereof may, 
if he desires to do so, relinquish the tract to the Government, 
and may select in lieu thereof a tract of vacant land open to 
settlement not exceeding in area the tract covered by his 
claim or patent; and no charge shall be made in such cases for 
making the entry of record or issuing the patent to cover the 
tract selected.” 

It seems that both of these States had passed laws by which 
any citizen of the United States resident in such State, or any 
person who had declared his intention to become a citizen, 
might acquire from such States a section or half section of 
such lands at $1.25 per acre. They were required to make 
application to the land offices of the State, and to make the 
necessary affidavits to show that they were qualified to pur- 
chase them, and that they were purchasing them for their own 
use or benefit, and had not sold or agreed to sell the same. 
Doubtless the intention was that the sale should be made to 
persons who desired to settle upon the lands, but there was 
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nothing to prohibit such persons from afterwards disposing 
of them by assigning the certificates of purchase, and in this 
method the assignee might, by purchase from several patentees, 
acquire title to an unlimited amount of such lands, and might 
thereafter exchange such lands under the act of June 4, 1897, 
with the United States, provided he had acquired a valid title 
from the States, and convey the same to the United States in 
lieu of the land to be granted by the Government. 

The argument of the defendants that while the procuring 
of these school lands from the States through persons who 
were not qualified to purchase them, and did not desire to 
purchase them for their own use, and by supporting their ap- 
plication by false affidavits and forged assignments of the 
certificates of purchase, might have been a violation of the 
policy of the States of California and Oregon, and a fraud upon 
such States, it fails to show that the United States could in any 
way have been defrauded. The argument assumes that the 
title acquired by the defendants from the States in question 
was such a title as, upon conveyance to the United States, 
would vest in the latter a title good as against all the world, 
and therefore that the United States was not defrauded. 

While it is doubtless true that, by means of these corrupt 
and fraudulent practices, Hyde and Benson may have ob- 
tained titles to these lands, it does not follow that the States 
might not have disaffirmed such titles and recovered the lands. 
In this particular the case is covered by that of Moffat v. 
United States, 112 U. 8. 24. Nor does it follow that, when 
subsequent conveyances were made to the United States of 
these lands under the act of June 4, 1897, a good title was 
vested in the grantee. In the Moffat case it was held that a 
patent issued to a fictitious person conveys no title which can 
be transferred to a person subsequently purchasing in good 
faith from a supposed owner. In delivering the opinion of the 
court, Mr. Justice Field observed: ‘‘The patents being issued 
to fictitious parties could not transfer the title, and no one 
could derive any right under a conveyance in the name of the 
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supposed patentees. A patent to a fictitious person is, in legal 
effect, no more than a declaration that the Government thereby 
conveys the property to no one. There is, in such case, no 
room for the application of the doctrine that a subsequent 
bona fide purchaser is protected. A subsequent purchaser is 
bound to know whether there was, in fact, a patentee, a person 
once in being, and not a mere myth, and he will always be 
presumed to take his conveyance upon the knowledge of the 
truth in this respect. To the application of this doctrine of 
a bona fide purchaser there must be a genuine instrument, hav- 
ing a legal existence, as well as one appearing on its face to 
pass the title. It cannot arise on a forged instrument or one 
executed to fictitious parties, that is, to no parties at all, 
however much deceived thereby the purchaser may be.” 

The argument that this indictment cannot be sustained 
because the United States, having received the school lands in 
lieu of the lands patented, were defrauded of nothing, if valid 
at all, applies equally to the school lands for which the States 
of California and Oregon must have received a statutory com- 
pensation, fixed at $1.25 per acre. Having received this com- 
pensation it may be said, with equal propriety, that they were 
defrauded of nothing. The result of the argument then is that, 
although a gross imposition was practiced upon the States, 
by the procuring of patents in favor of fictitious persons or of 
disqualified persons by the use of forged affidavits, assign- 
ments or other documents, no indictment therefor would lie 
because the States had received the same consideration they 
would have received had the patents been issued to persons 
qualified under the statutes to purchase the lands. The un- 
soundness of this argument needs no demonstration. The 
States have a right to punish a violation of a statute enacted 
as part of its public policy, notwithstanding they may have 
suffered no pecuniary damage therefrom. 

The same argument applies to the United States whose lands 
have been procured in plain violation of the spirit, if not the 
letter, of the statute, and by a further step in the same fraudu- 
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lent scheme. By the act of June 4, 1897, 30 Stat. 36, it is 
provided that any case in which a tract is covered by an un- 
perfected bona fide ckaim, or by a patent, is included within 
the limits of a public forest reservation, the settler or owner 
thereof may, if he desires to do so, relinquish the tract to the 
Government, ete. The privilege of the act is therefore re- 
served to a settler or owner, and as there is no claim that Hyde 
was a settler upon the lands, it only remains to consider whether 
he was an “‘owner”’ within the act. Although the word owner 
has a variety of meanings and may, under certain circum- 
stances, include an equitable as well as a legal ownership, or 
even a right of present use and possession, it implies something 
more than a bare legal title, and we know of no authority for 
saying that a person in possession of land under a void deed 
can be regarded as the owner thereof. Ownership may not 
imply a perfect title, but it implies something more than the 
possession of land under a title which is void; and when the 
Government holds out to owners of lands an inducement to 
relinquish such lands in exchange for others, it implies that 
the persons with whom it is dealing, if not the owners in fee 
simple, are at least bona fide owners, with authority to dispose 
of and vest a good title thereto. We are clear that the de- 
fendant does not fall within this category and that the United 
States may justly claim to have been defrauded out of the land 
patented to him. Cosmos Exploration Co. v. Gray Eagle Oil 
Co., 190 U. S. 301, 308; Johnson v. Crookshanks, 21 Oregon, 
339; Directors &c. v. Abila, 106 California, 355. 

Whatever may be the rule in equity as to the necessity of 
proving an actual loss or damage to the plaintiff, we think a 
case is made out under this statute by proof of a conspiracy to 
defraud and the commission of an overt act, notwithstanding 
the United States may have received a consideration for the 
lands and suffered no pecuniary loss. MacLaren v. Cochran, 
44 Minnesota, 255. The law punishes the false practices by 
which the lands were obtained, and the question whether the 
Government stands in the position of a bona fide purchaser 
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with respect to the school lands is not one which can be litigated 
in a criminal prosecution for a violation of law. 

Even if the United States were in a position to claim the 
rights of a bona fide purchaser to the state lands, the methods 
by which these lands were acquired from the States, and the 
lands in exchange therefor procured from the United States, 
would be none the less a fraud of which the latter might take 
advantage in a criminal prosecution. The indictment under 
section 5440 charges a conspiracy to defraud the United States 
out of the possession, use of and title thereto of divers large 
tracts of public lands, and if the title to these lands were ob- 
tained by fraudulent practices and in pursuance of a fraudulent 
design, it is none the less within the statute, though the United 
States might succeed in defeating a recovery of the state lands 
by setting up the rights of a bona fide purchaser. Under the 
circumstances it cannot be doubted that the United States 
might maintain a bill to cancel the patents to the exchanged 
lands procured by these fraudulent means, notwithstanding 
its title to the forest reserve lands might be good. 

Other minor objections are taken to the indictment; that no 
description is given of the lands out of which the defendants 
are alleged to have conspired to defraud the Government, 
Dealy v. United States, 152 U. 8. 539, 543; that it is uncertain 
in its allegations as to the means to be used to carry out the 
alleged conspiracy; that the names representing the fictitious 
persons and of those not qualified to purchase, through whom 
the fraud was effected, are not given; that the allegations of 
the indictment are indefinite and inconsistent; that the con- 
clusion is improper, ete. 

It is sufficient to say of these objections that they are proper 
to be considered by the trial court, and that we do not feel 
called upon to express our own opinion in regard to them. 
Criticisms of this character are completely covered by the recent 
decision of this court in Benson v. Henkel, 198 U. S. 1, as well 
as in the cases of Ex parte Watkins, 3 Pet. 193, 206, and Ex 
parte Parks, 93 U. 8.18, in both of which the petitioners sought 
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by writs of habeas corpus to review the validity of certain in- 
dictments under which they had been convicted in the courts 
below and in both this court declined to review the action of 
the court below. It was held that the question whether the 
act charged was or was not a crime was one which the trial 
court was competent to decide, and which this court would 
not review upon a writ of habeas corpus. 

Our conclusion is that for the purposes of this case the in- 
dictment is sufficient. 

4. The fourth assignment—that there was no probable 
cause for believing the petitioner guilty of the offense charged 
and that the writ of certiorari should have been issued to bring 
the record before the court—is based upon that clause of sec- 
tion 1014, which requires that proceedings for the removal of 
persons from one district to another shall be ‘‘ agreeably to the 
usual mode of process against offenders in such State,” and sec- 
tion 1487 of the code of California is cited to the effect that the 
petitioner shall be discharged where he has been committed 
upon a criminal charge without reasonable or probable cause. 
Certain cases are also cited from the Supreme Court of Califor- 
nia, to the effect that it is the right of the prisoner to have the 
court consider the question of probable cause upon the writ of 
habeas corpus. People v. Smith, 1 California, 9; Ex Parte 
Palmer, 86 California, 631; Ex Parte Walpole, 85 California, 
362. But see contra Ex Parte Long, 114 California, 159. 

In the Federal courts, however, it is well settled that upon 
habeas corpus the court will not weigh the evidence, although 
if there is an entire lack of evidence to support the accusation 
the court may order his discharge. In this case, however, 
the production of the indictment made at least a prima facie 
case against the accused, and if the Commissioner received 
evidence on his behalf it was for him to say whether upon the 
whole testimony there was proof of probable cause. In Re 
Oteiza, 136 U. S. 330; Bryant v. United States, 167 U. 8. 104. 
The requirement that the usual mode of process adopted in 
the State shall be pursued refers to the proceedings for the 
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arrest and examination of the accused before the Commis- 
sioner, but it has no bearing upon the subsequent independ- 
ent proceeding before the Circuit Court upon habeas corpus. 
In this case the Commissioner did receive evidence on behalf 
of the appellants, and upon such evidence found the existence 
of probable cause and committed the defendants, and upon 
application to the District Judge for the warrant of removal 
he reviewed his action, but did not pass upon the weight of 
the evidence. 

While the Circuit Court may have had power to issue a writ 
of certiorari auxiliary to the writ of habeas corpus, Ex Parte 
Burford, 3 Cranch, 448; In Re Martin, 5 Blatch. 303; Ex 
Parte Bollman, 4 Cranch, 75, 100; Church on Habeas Corpus, 
sec. 260, it was under no obligation to do so, and its refusal can- 
not be assigned as error. Certiorari is a discretionary writ, 
and is often denied where the power to issue it is unquestion- 
able. People v. Supervisors, 15 Wend. 198, 206; People v. Stil- 
well, 19 N. Y. 531; Rowe v. Rowe, 28 Michigan, 353. Petitions 
for habeas corpus are frequently accompanied by applications 
for certiorari as ancillary thereto, and both are awarded or 
denied together. Appellant had nothing to complain of in 
the denial of the writ, and his petition should have set forth the 
evidence relied upon to show a want of probable cause. Ter- 
linden v. Ames, 184 U. S. 270, 279; Craemer v. Washington, 
168 U. S. 124, 128. 

There was no error in the action of the Circuit Court, and 


its judgment is therefore 
Affirmed. 


Mr. Justice PecKHAM, with whom concurred Mr. JUSTICE 
Wuire and Mr. Justice McKenna, dissenting. 


I dissent from the opinion and judgment of the court in this 
case, and wish simply to state the grounds of my dissent with- 
out any attempt to do more. The indictment avers that the 
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conspiracy was entered into in Washington, District of Colum- 
bia, on December 30, 1901, and the opinion holds, in substance 
(and rightly, as I think), that it is essential to aver its informa- 
tion in the District in order to give the courts therein juris- 
diction of the offense. The indictment constitutes prima 
jacie evidence of probable cause, but evidence may be given to 
rebut it. It is averred in the application for the writs of habeas 
corpus and certiorari, in the case of Hyde, that the evidence 
taken before the Commissioner showed indisputably that the 
petitioner was never in the District of Columbia, except upon 
one occasion in 1901, and then only for about six hours, and 
that he was not then guilty of any of the offenses charged in 
the indictment; and in the case of Dimond, it was said the evi- 
dence showed that the transactions complained of as a conspir- 
acy occured in California or Oregon, of which former State the 
defendant was, and had been for twenty years, a resident. 
In other words, it was claimed that the evidence before the Com- 
missioner showed conclusively and without contradiction that 
there was no probable cause to believe the defendants guilty 
of any offense, as charged in the indictment. The writ of cer- 
tiorari was called for in order that this evidence might be 
brought before the Circuit Judge, so that he could see from it 
that there was affirmative and conclusive proof of the absence 
of probable cause. The applications for the writs of habeas 
corpus and of certiorari were both denied. The opinion of the 
Circuit Judge, delivered upon refusing the writs, shows that 
the question of the want of probable cause to believe the defend- 
ants guilty, based upon the absence of both defendants from 
the District of Columbia at the time of the alleged formation of 
the conspiracy, was not touched upon by him, but the objec- 
tions considered were those based upon the charge contained 
in the indictment, and whether it charged an offense under the 
laws of the United States. This court now holds that the re- 
fusal of the judge to grant the writ of certiorari was within his 
discretion. 

I think this is not the case for the application of the rule 











HYDE v. SHINE. 87 
199 U.S. PeckHaM, Waite and McKenna, JJ., dissenting. 


stated in the cases cited in the opinion of the court. Those 
from New York were based upon a matter of public policy, 
where the purpose was to overturn proceedings in assessments 
and taxation, in which the public was interested, and the courts 
refused in such cases to grant the writ. The result of the re- 
fusal in this case is to prevent the review of the findings of the 
Commissioner before whom the original proceeding was had, 
upon the question of probable cause. I admit that the weight 
of evidence will not in such cases be reviewed here, but evidence 
which conclusively rebuts the presumption of probable cause 
arising from the indictment and which is uncontradicted, may 
be looked at, and a finding of probable cause reversed. In 
order to refer to it the evidence must be part of the record, and 
in such a case as this the application for a writ of certiorari to 
bring up the evidence which the petitioner avers shows such 
fact is not addressed to the discretion of the court, but on the 
contrary the petitioner has the right to demand that it shall be 
granted. The right is none the less, when the want of probable 
cause rests upon conclusive evidence of the absence of the de- 
fendants from the district at the time when the indictment al- 
leges the conspiracy was formed in such district. If defendants 
were not then there, they could not be guilty of the crime 
charged in the indictment. This case is an extreme illustra- 
tion of the very great hardship involved in sending a man 
3,000 miles across the continent, from California or Oregon, to 
this District for trial, where he is to bring his witnesses, and 
where on such trial it will appear that the court must direct an 
acquittal, because the averment of the formation of the con- 
spiracy at Washington, D.C., is shown to be false to a demon- 
stration. 

The expense to a defendant in his necessary preparation for 
trial, and in procuring the attendance of witnesses in his be- 
half from such a distance, must necessarily be enormous, and 
in many, if not in most cases, utterly beyond the ability of a 
defendant to pay. The enforcement of the criminal law should 
not be made oppressive in such cases, and, therefore, when it 
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appears there was no probable cause to found the indictment 
upon, the order of removal should be refused. 


I am authorized to say that Mr. Justice Wuite and Mr. 
Justice McKENNa concur in this dissent. 





DIMOND v. SHINE. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES 
FOR THE NORTHERN DISTRICT OF CALIFORNIA. 


No. 410. Argued February 21, 23, 1905.—Decided May 29, 1905. 
Hyde v. Shine, ante, p. 62, followed. 


Mr. Frank H. Platt and Mr. J.C. Campbell, with whom Mr. 
Charles Page and Mr. Samuel Knight were on the brief, for 


appellant. 


The Solicitor General and Mr. Francis J. Heney, Special 
Assistant to the Attorney General, with whom Mr. Arthur P. 
Pugh, Special Assistant United States Attorney, was on the 
brief for the United States.! 


Per Curram. This case is indistinguishable from the last, 


and the judgment of the Circuit Court is also 
Affirmed. 





1This case was argued simultaneously with Hyde v. Shine; for abstracts 
of briefs see ante, p. 64. 
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FARRELL v. O’BRIEN.? 


APPEAL FROM AND CERTIORARI TO THE CIRCUIT COURT OF AP- 
PEALS FOR THE NINTH CIRCUIT. 


No. 193. Argued April 4, 5, 1905.—Decided May 29, 1905. 


Where the jurisdiction of the Circuit Court is invoked not only on the 
ground of diverse citizenship but also on a constitutional question, the 
mere averment of the latter is not sufficient if it is so wanting in merit 
as to be frivolous and, under such circumstances, if an appeal and a peti- 
tion for certiorari are both pending, as in this case, the appeal will be 
dismissed ; but if the correctness of the decree on the general issue should 
be considered the writ will be allowed and the record on appeal treated 
as a return thereto. 

As the authority to make wills is derived from the State and the require- 
ment of probate is but a regulation to make a will effective, matters of 
pure probate, in the strict sense of the words, are not within the juris- 
diction of courts of the United States. 

Where a state law, statutory or customary, gives to the citizens of the 
State, in an action or suit inter partes, the right to question at law the 
probate of a will or to assail probate in a suit in equity the courts of the 
United States in administering the rights of citizens of other States or 
aliens will enforce such remedies. The action or suit inter partes, how- 
ever, must relate to independent controversies and not to mere contro- 
versies which may arise on an application to probate or a mere method 
of procedure ancillary to the original procedure. 

The statutory procedure of the State of Washington for probate of wills 
relates to nuncupative wills as well as ordinary wills, and the authority 
conferred on the courts to contest a will is a part of the probate pro- 
cedure, and does not cause a contest to be a suit inter partes, and there- 
fore the Circuit Court of the United States, in a case where jurisdiction 
is based on diverse citizenship, is without jurisdiction to declare either 
the non-existence of a nuncupative will or the nullity of the probate 
thereof by the probate court. 

Where the state statute provides that within a fixed period after its ad- 
mission to probate interested parties may question the validity of a will 
or its probate, and the statute applies to written and nuncupative wills, 
the preliminary admission of a nuncupative will to probate and the 
temporary control taken of the property, both real and personal, by the 
probate court without the notice required by statute, do not so deprive 
the parties of their property without due process of law within the pro- 
visions of the Fourteenth Amendment as to afford a constitutional basis 





1 Originally docketed as O'Callaghan v. O’Brien. 
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for the jurisdiction of the Circuit Court of the United States in a suit 
where diverse citizenship exists to enjoin the enforcement of the decree 
of probate, and the decree of the Circuit Court of Appeals is final. 


THIS suit was commenced in the Circuit Court of the United 
States for the District of Washington, Northern Division, by 
the filing on June 20, 1901, of a bill on behalf of Hannah 
O’Callaghan and Edward Corcoran, appellants in this court. 
The defendants were Terence O’Brien, as administrator of the 
estate of John Sullivan, and Marie Carrau. W. M. Russell 
and S. F. Coombs, who are joined as appellees, were the sureties 
on a bond given by Marie Carrau, on the appeal taken by her 
to the Circuit Court of Appeals. 

It was averred that the complainants, aliens and residents 
of Ireland, were the first cousins and the sole heirs at law and 
next of kin of one John Sullivan, who died on September 26, 
1900, in the city of Seattle, State of Washington, intestate, 
leaving a large amount of real and personal property. The 
appointment by the Superior Court of King County, State of 
Washington, of a special administrator and the subsequent ap- 
pointment of the defendant O’Brien and his qualification as 
general administrator, were next averred. O’Brien and his 
co-defendant were alleged to be citizens of the State of Wash- 
ington. The remaining averments were, in substance, that 
the defendant Marie Carrau, confederating with certain named 
relatives, had manufactured a pretended nuncupative will of 
John Sullivan, in favor of said Marie Carrau, under which will 
she was claiming to be the sole legatee and devisee of all his 
property. The will purported to have been made about 
11 o’clock on the night previous to the death of Sullivan, in 
the presence of Marie Carrau and her relatives, and the testa- 
mentary words employed or the substance thereof were alleged 
to be the following: 

‘“‘T want you to remember and witness that I will all my 
property and personal effects, worth many thousands of dol- 
lars, to be the money and property of your sister, Marie Carrau. 
I am sick, and we know not what might happen.” 
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It was averred that on the application of the defendant 
Carrau, and after the appointment of O’Brien as general ad- 
ministrator, the alleged nuncupative will was admitted to 
probate, and at the time of the filing of the bill stood as illegally 
probated on the records of the Superior Court of King County, 
State of Washington. It was, however, charged that the said 
Superior Court, in assuming to probate said nuncupative will, 
acted wholly without jurisdiction in the premises, for the 
reason that the estate bequeathed exceeded the value of two 
hundred dollars, and because no legal citations had been 
issued out of said court, and ten days had not elapsed between 
the filing of the will and the hearing of the proof offered in 
support of the same. It was further averred that under the 
laws of the State of Washington real estate could not be dis- 
posed of by a nuncupative will. 

Further averring that the state court, on the application of 
Marie Carrau, was about to make and enter a decree distribut- 
ing to her the whole of the Sullivan estate upon the execution 
of a bond conditioned for the payment of her proportion of the 
indebtedness of the estate, to which decree the defendant 
O’Brien, administrator, it was averred, would yield obedience, 
and that said Marie Carrau on receiving possession would 
transfer the estate to others, and alleging that such an order 
and the action of the administrator thereunder would violate 
the due process clause of the Constitution of the United States, 
an injunction and the appointment of a receiver was prayed. 
It was also prayed that a decree might be made adjudging the 
alleged nuncupative will to be null and void, and perpetually 
restraining the defendant Carrau from setting up any title or 
claim thereunder, and adjudging and decreeing the complain- 
ants to be the only heirs at law of the decedent and entitled 
to receive his estate, and commanding the defendant admin- 
istrator to surrender possession thereof to and account therefor 
to the complainants. 

On behalf of O’Brien, administrator, there was filed what was 
termed a ‘‘stipulation and answer,” signed by the complain- 
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ants and their solicitor and the administrator. In this paper 
the appointment of O’Brien was recited, and there was also 
embodied a disclaimer of any interest of said administrator in 
the subject matter of the controversy between complainants 
and the defendant Marie Carrau, or any knowledge in respect 
thereto other than as shown by the records. It was stipulated 
that no costs should be taxed against the administrator, and 
that complainants should not be put to proof of the allegations 
of the bill, so far as the same affected the administrator, and 
that the stipulation should be taken as and for an answer of 
said defendant administrator to the bill of complaint. 

After other proceedings in the cause, not essential to be 
stated, an answer was filed on behalf of the defendant Carrau. 

Briefly stated, the answer admitted the death of Sullivan, 
affirmed the validity of the alleged nuncupative will and of the 
probate thereof, and further averred that under the laws of 
Washington a nuncupative will, duly proved and probated, 
“devises both real and personal property to any amount in 
value.”’ After specially answering each of the allegations in 
the bill, it was, in substance, averred, ‘“‘ by way of defense and 
as questioning the jurisdiction of the court,” that the court in 
which the alleged will had been probated had the sole, original 
and exclusive jurisdiction of the probation of said will and the 
management of the estate of the decedent; that in said court 
various persons, including one Eugene Timothy Sullivan, a 
resident of the State of Washington, had filed their verified 
petitions, claiming each to be the sole heir of the decedent; 
that certain of said claimants (Sullivan not being one of the 
number), and also the complainants and the State of Wash- 
ington, had commenced in the state court proceedings to con- 
test the validity of the alleged will, and that such proceedings 
were at issue and were still pending. 

Testimony was taken by commission and otherwise, under 
an agreement providing that the same might be read in evi- 
dence in any suit or proceeding which was then or might there- 
after be pending in a state or Federal court affecting the estate 
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of John Sullivan. Both during the taking of the testimony and 
at the hearing which followed, the objection to the jurisdiction 
of the court was reiterated and exceptions were reserved. 

A decree was entered in favor of complainants. 116 Fed. 
Rep. 934. In substance the decree found the complainants 
to be the next of kin of the decedent; that O’Brien was the 
duly qualified administrator; that the alleged nuncupative 
will was not made; that the Washington court acted wholly 
without jurisdiction in the probate of the alleged will, and 
hence the proceedings in respect thereto were void. It was 
decreed that the complainants, as first cousins of the deceased, 
were entitled to share equally in the assets of his estate, and 
the defendant O’Brien was directed to recognize their right. 
The defendant Carrau was perpetually restrained from setting 
up any claim to said estate, under the alleged will or otherwise. 

On appeal the Circuit Court of Appeals reversed the decree 
of the Circuit Court for want of jurisdiction in that court over 
the subject matter and because of the absence of necessary 
parties, who, if made parties, would oust the court of jurisdic- 
tion, and the cause was remanded, with directions to dismiss 
the bill at the cost of complainants. 125 Fed. Rep. 657. The 
cause was appealed to this court. Following the filing of a 
motion to dismiss such appeal, an application was made on 
behalf of the complainants below for the allowance of a writ 
of certiorari, and the determination of these two motions was 
postponed to the hearing on the merits. 


Mr. James B. Howe, with whom Mr. Samuel H. Piles, Mr. 
George Donworth, Mr. Charles H. Farrell and Mr. Frederic D. 
McKenney were on the brief, for the petitioners. 

On the motion to dismiss. This court has jurisdiction and 
the appeal should not be dismissed. Jurisdiction below did 
not depend entirely on diverse citizenship. Northern Pacific 
v. Soderberg, 188 U. 8. 526; Ayers v. Polsdorfer, 187 U. S. 585; 
Howard v. United States, 184 U. 8. 676; Huguley Mfg. Co. v. 
Galeton Cotton Mills, 184 U. 8S. 290; Loeb v. Columbia Town- 
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ship, 179 U. 8. 472; Robinson v. Caldwell, 165 U.S. 359; Colo- 
rado Co. v. Turck, 150 U.S. 188. 

The bill also invoked the jurisdiction of the Circuit Court, 
because the case involved the construction and application of 
the Fourteenth Amendment to prevent complainants from 
being deprived of their property without due process of law, 
under authority of the State of Washington, by a judgment 
of the state court and proceedings thereon, all rendered and 
taken without jurisdiction and without notice to complainants. 

As to effect of words “dependent” and ‘invoked” see 
Florida Central v. Bell, 176 U. 8. 321; Cases supra; Am. Sug. 
Ref. Co. v. New Orleans, 181 U. S. 277; Press Pub. Co. v. 
Monroe, 164 U.S. 105, 112; Spreckels v. McClain, 192 U.S. 397. 

The bill stated a case involving the application of the Con- 
stitution of the United States. See laws of Washington, 1895, 
p. 197, § 1; Corcoran v. Bell, 78 Pac. Rep. 945, and as to nun- 
cupative wills see Laws, 1854, p. 315, § 23; Pierce’s Code, 
§ §2321, 2331; Ballinger’s Code, § 6083; Code of 1881, § 1330; 
and as to service of process, Pierce’s Code, §§ 335-337. Also 
as to jurisdiction of Superior Court of Washington, Const. 
Washington, Art. XXVII, §10 and Art. IV, §6. 

The question presented by the bill was not simply whether 
the decree probating the will was valid or void, but, being void 
for want of jurisdiction in the court to render it, the attempt 
to take the property of the complainants by authority of the 
void decree and under authority of the state court, was a 
violation of their rights under the Fourteenth Amendment. 
See Fayerweather v. Ritch, 195 U.S. 276. 

No judgment of a court is due process of law if rendered 
without jurisdiction in the court or without notice to the party. 
Scott v. McNeal, 154 U.S. 34;C., B. & Q. R. R. Co. v. Chicago, 
166 U.S. 226, 234; Earle v. McVeigh, 91 U.S. 503, 510; Winsor 
v. McVeigh, 93 U. 8. 274, 277; Hovey v. Elliott, 167 U.S. 409, 
417; Galpin v. Page, 18 Wall. 350, 368; Ex parte Wall, 107 
U. 8. 289; Cooley’s Const. Lim. 353; Lavin v. Savings Bank, 
18 Blatchf. 1; Roller v. Stolly, 176 U.S. 398. 
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The essential elements of due process of law are notice and 
an opportunity to defend. Simon v. Crajt, 182 U. 8. 427. 
The decree of probate was void. Dolan v. Jones, 79 Pac. 
Rep. 640; Corcoran v. Bell, 78 Pac. Rep. 945; National Ex- 
change Bank v. Wiley, 195 U.S. 257; Smith v. White, 32 Wash- 
ington, 414; Ball v. Clothier, 34 Washington, 299; In re Leon- 
ard’s Will, 65 N. J. L. 167; Randolph v. Bayne, 44 California, 
370; Charleboise v. Bourdon, 6 Montana, 373; Ashurst v. Foun- 
tain, 67 California, 18; Spencer v. Houghton, 68 California, 82; 
Haws v. Clark, 37 Iowa, 356; Boales v. Shules, 29 Iowa, 507; 
Jones & Magee Co. v. Boggs, 63 lowa, 589; Sprote v. Marshall, 4 
Iowa, 344; Hodges v. Brett, 4 lowa, 345; Melbourn v. Fouts, 4 
Iowa, 346; Fernekes v. Case, 75 Iowa, 152; Joiner v. Delta Bank, 
71 Mississippi, 382; Hunsaker v. Coffin, 2 Oregon, 107; North- 
cut v. Lemery, 8 Oregon, 317, 323; Lewis v. Bishop, 19 Wash- 
ington, 312; Everett Water Co. v. Fleming, 26 Washington, 364. 
To allow judgment, rendered without jurisdiction for want 
of notice, to be used as a muniment of title to take the prop- 
erty of complainants from the possession of the administrator, 
who holds it in trust for them, is an act forbidden by the Four- 
teenth Amendment, and one which can be prevented by in- 
junction before it is consummated, instead of being annulled 
after its execution. Waterworks v. Vicksburg, 185 U. S. 65; 
Walla Walla v. Water Works, 172 U.S. 1; Pac. Elec. R. Co. v. 
Los Angeles, 194 U. 8. 112; Pac. Gas. Imp. Co. v. Ellert, 64 
Fed. Rep. 421; Nashville &c. Ry. v. Taylor, 86 Fed. Rep. 168. 
As to the jurisdiction of the Circuit Court where the amount 
involved is sufficient for jurisdictional purposes and the req- 
uisite diversity of citizenship exists, a Circuit Court of the 
United States has jurisdiction in equity to enjoin one from 
asserting and enforcing a decree of a state court obtained by 
fraud and rendered without jurisdiction, where there is no 
adequate remedy at law. Howard v. Cordova, 177 U. 8S. 609; 
Cooper v. Newell, 173 U. S. 155; Huntington v. Laidley, 176 
U. S. 668; Marshall v. Holmes, 141 U. 8S. 590; Arrowsmith v. 
Gleason, 129 U. 8. 86; National Surety Co. v. State Bank, 120 
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Fed. Rep. 593; McNeil v. McNeil, 78 Fed. Rep. 834; Graver 
v. Faurot, 76 Fed. Rep. 257. 

While the probate of a will ex parte is a proceeding in rem 
over which a Circuit Court of the United States does not exer- 
cise jurisdiction, yet when a state court of general jurisdiction 
has jurisdiction by a proceeding inter partes to annul a will and 
its probate, a Circuit Court of the United States in such State 
has jurisdiction at law or in equity, as the nature of the case 
may require, to give the same relief, when the amount in- 
volved is sufficient and the requisite diversity of citizenship 
exists. Richardson v. Green, 159 U. S. 264; S. C., 61 Fed. 
Rep. 432; Crabbe v. Williams, 187 U. 8S. 645; Williams v. 
Crabbe, 117 Fed. Rep. 193; Wart v. Wart, 117 Fed. Rep. 766; 
Sawyer v. White, 122 Fed. Rep. 223; Kieley v. McGlynn (Brod- 
erick’s Will), 21 Wall. 503; Ellis v. Davis, 109 U. 8. 485; Gaines 
v. Fuentes, 92 U.S. 10; Byers v. McAuley, 149 U.S. 608; Mc- 
Donald v. Jordan, 178 U. 8. 229; Everhart v. Everhart, 34 
Fed. Rep. 82; Broadhead v. Shoemaker, 44 Fed. Rep. 518; 
Kirby v. Railroad Co., 106 Fed. Rep. 551. 

The statute of Washington having given an equitable right 
to the heirs of a decedent to contest the will in a Superior Court 
of the State, exercising general equity jurisdiction, by a pro- 
ceeding inter partes, and the Supreme Court of the State having 
decided that the suit to enforce such right is of an equitable 
nature, the Circuit Court of the United States for the District 
of Washington has jurisdiction to enforce the same right in 
this suit. Cases swpra and Clayson v. Clayson, 26 Washington, 
253; Stratton v. Tallman, 25 Washington, 295; Higgins v. 
Nethery, 30 Washington, 239; Bower v. Bower, 5 Washington, 
225; Mason v. McLean, 6 Washington, 31; Hill v. Hill, 7 
Washington, 408; Purdy v. Purdy, 13 Washington, 164; Boman 
v. Boman, 49 Fed. Rep. 329; Land Title Co. v. Asphalt Co., 
127 Fed. Rep. 1; U. S. Ship Building Co. v. Conklin, 126 Fed. 
Rep. 132; Jones v. Mutual Fidelity Co., 123 Fed. Rep. 506. 
United States v. Jahn, 155 U.S. 109. 

As the question of jurisdiction lay at the threshold, and the 
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intent of the act of March 3, 1891, was that that question 
should be determined by this court, the Circuit Court of Ap- 
peals should properly have suspended any consideration of the 
case upon the merits until that question could be determined 
upon certificate. 


Mr. William F. Hays, Mr. J. P. Houser, Mr. Joseph W. 
Robinson and Mr. John H. Mitchell for respondents submitted: 

Jurisdiction was not invoked upon Federal grounds. If 
diversity of citizenship is eliminated nothing is left. This ap- 
peal should be ‘dismissed. Rouse v. Letcher, 156 U. S. 47; 
Huguley Mjg. Co. v. Galeton Cotton Mills, 184 U. 8. 290; Loeb 
v. Columbia County, 179 U. 8S. 472; Am. Sugar Co. v. New 
Orleans, 181 U. 8. 277; Howard v. United States, 184 U.S. 676; 
Northern Pacific v. Soderberg, 188 U. 8. 526; Robinson v. Cald- 
well, 165 U. S. 359; Florida Central v. Bell, 176 U. 8S. 321. 

The decree of the United States Circuit Court of Appeals 
was final and cannot be reviewed in this court. Section 6, 
act of March 3, 1901, 1 Supp. Rev. Stat. 903; Rule 8 of this 
Court; Carrau v. O’Callaghan, 125 Fed. Rep. 657; United States 
v. Taylor, 147 U.S. 695; Ayres v. Polsdorfer, 187 U.S. 589. 

As to the jurisdiction of the Circuit Court the conclusion 
reached by the Circuit Court of Appeals was based upon the 
constitution and statutes of Washington. Section 6, Art. IV, 
Const. Washington. 

Sections 851-867, Hill’s Ann. Code, contain express provi- 
sions for a contest of any will admitted to probate for any 
cause affecting the validity of the will, but that this must be 
done by petition to the Superior Court, having jurisdiction and 
administering such estate. Stratton v. Tallman, 25 Washing- 
ton, 295; S. C., 29 Washington, 317; Re Aljsted’s Estate, 27 
Washington, 175; Filley v. Murphy, 30 Washington, 1,5. And 
see §§ 6110, 6347-6377, 2 Ballinger’s Code, authorizing the 
trial and determination in the probate department of the 
state court, of all questions of heirship, as well as the right to 
take under wills. 

VOL, CXCIX—7 
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Such a contest necessarily requires that court to determine 
the question of kinship as an issue incident to the right to 
contest the will, and the state court in construing these 
statutes has uniformly held this to be the law. The probate 
department has the sole and exclusive jurisdiction so to do. 
Cases supra and Webster v. Seatile Trust Co., 7 Washington, 
651; Griffin v. Warburton, 23 Washington, 231; Browder v. 
Finney, 30 Washington, 74; Jn re Murphy’s Estate, 30 Wash- 
ington, 9; Church v. McMillan, 31 Washington, 643. 

The Federal courts have never assumed to exercise jurisdic- 
tion over probate matters, except owing to some peculiar 
statute in the one class of cases, or a clear misapprehension of 
what has been decided in certain other cases. Bedford Quarries 
Co. v. Thomlinson, 95 Fed. Rep. 208; Walker v. Brown, 63 Fed. 
Rep. 204; Wahl v. Brown, 63 Fed. Rep. 680; In re Cilley, 58 
Fed. Rep. 977; Ellis v. Davis, 109 U.S. 485; Simmons v. Saul, 
138 U. 8. 430; Broderick’s Will, 21 Wall. 503; Reed v. Reed, 
31 Fed. Rep. 53; In re Aspinwall’s Estate, 83 Fed. Rep. 952; 
Oakley v. Oakley, 64 Fed. Rep. 246; Blythe v. Hinckley, 84 
Fed. Rep. 250. And see Wahl v. Franz, 100 Fed. Rep. 680. 

Under the laws of the State of Washington, a will may be 
probated ex parte, and when so probated, it amounts to nothing 
more nor less than the institution of a special proceeding, 
which does not become final for one year, during which time 
any person interested may file a petition in contest and litigate 
every question going to the validity of the will, its execution 
or the probate thereof. 

Even if the Federal and the state courts have concurrent 
jurisdiction whichever court first assumes jurisdiction will 
proceed to a final determination without any interference from 
any other court. Jn re Joseph's Estate, 50 Pac. Rep. 786. 

A petition to probate a will is the beginning of a special 
proceeding. The order admitting to probate is not final so 
long as proceedings may be taken to revoke the probate. In 
all subsequent stages the contest is but a part of the proceed- 
ing to probate the will and is not a new and distinct proceed- 
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ing. Higgins v. Nethery, 30 Washington, 239; Estate of Abbie 
H. H. Stuart, 34 Washington, 362; Zimmerman v. So. Relle, 
80 Fed. Rep. 417; Hughes v. Green, 84 Fed. Rep. 833; Nugent 
v. Phila. Traction Co., 87 Fed. Rep. 251; Marks v. Marks, 75 
Fed. Rep. 322; Taylor v. Taintor, 16 Wall. 370; Gamble v. 
San Diego, 79 Fed. Rep. 500. 

When the statute requires notice of the proceeding to pro- 
bate or contest a will, the judgment of the court cannot be 
collaterally attacked for want of notice if the party not notified 
may still contest the will by appeal and trial de novo or by a 
statutory action, suit or other proceeding. 16 Enc. Pl. & Pr. 
1004; Hall v. Hall, 47 Alabama, 290; Herring v. Ricketts, 101 
Alabama, 340; Dickey v. Vann, 81 Alabama, 425; Wetmore 
v. Parker, 52 N. Y. 450. All questions to be determined in 
this action are now or have been pending in the state court of 
Washington, and were so pending, before the Federal court 
assumed jurisdiction and so far the state courts, in the exercise 
of the powers and duties lodged with them, have held that the 
probate court Jn re Estate of John Sullivan, deceased, acquired 
jurisdiction to probate the nuncupative will and that the decree 
probating the same found all the jurisdictional facts required 
by the statute. 

It is conceded that the probate court, administering this es- 
tate, must distribute the estate and in making a decree of dis- 
tribution, it must necessarily determine who the heirs and leg- 
atees of this estate are, if any there be. So far, the state 
courts have held the will valid and the nuncupative statute 
constitutional. The Federal court will not now hold that the 
probate court had no jurisdiction and annul the decree entered 
therein to maintain its jurisdiction. 


Mr. Justice Wuits, after making the foregoing statement, 
delivered the opinion of the court. 


The motion to dismiss the appeal and the application for 
the allowance of a writ of certiorari will first be passed upon. 
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While the alienage of complainants and the citizenship of re- 
spondents was alleged, the jurisdiction of the Circuit Court was 
not invoked solely upon that ground. It was asserted in the 
bill that the requirements of the Code of Washington had not 
been complied with in respect to the preliminary issue of cita- 
tions to the next of kin of the decedent; that the hearing on 
the application to probate the alleged nuncupative will was 
had before service of citations in the mode prescribed by law, 
and as at the time of the filing of the bill six months had elapsed 
without lawful probate of the will, the title of complainants 
to the property as heirs and next of kin of the intestate had 
become absolute. The use by the defendant Carrau of the de- 
cree of probate as a muniment of title with which to obtain 
from the administrator under the authority of the state court 
the property of complainants in the custody of the adminis- 
trator was, as a consequence, asserted to amount to a depriva- 
tion of property without due process of law, in violation of the 
Constitution of the United States. 

The statute which it was asserted limited the authority of 
the Washington court to probate the nuncupative will in ques- 
tion, to a lawful probate thereof within six months of the speak- 
ing of the testamentary words, is as follows: 

‘“‘No proof shall be received of any nuncupative will unless 
offered within six months after speaking the testamentary 
words, nor unless the words or the substance thereof be first 
committed to writing and a citation issued to the widow or next 
of kin of the deceased, that they may contest the will if they 
think proper.”’ Pierce’s Code, 2352. 

It is settled that the mere averment of a constitutional ques- 
tion is not sufficient, where the question sought to be presented 
is so wanting in merit as to cause it to be frivolous or without 
any support whatever in reason. Fayerweather v. Ritch, 195 
U.S. 276, 299. We think that the alleged violations of Federal 
right based upon the Fourteenth Amendment were so unsub- 
stantial and devoid of merit that they furnish no real support 
to the contention that the decree of the Circuit Court of Ap- 
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peals was not final. From this it follows that the motion to dis- 
miss must prevail. But we are not thereby relieved of the duty 
of considering the correctness of the decree of the Circuit Court 
of Appeals, because in our opinion the case is one in which the 
writ of certiorari should be allowed. We therefore dismiss the 
appeal and grant the application for certiorari, treating the 
record filed on the appeal as a return to that writ. Before 
coming, however, to dispose of the case, we observe that we do 
not at this moment state the reasons by which we are led to the 
conclusion that the rights asserted under the Constitution of 
the United States were so wholly wanting in merit as not to 
afford a basis for the appeal, because those reasons will be made 
manifest when we come to consider the question whether the 
bill was one within the jurisdiction of the Circuit Court. 

The issue first for decision is, Did the Circuit Court of Appeals 
rightly hold that the Circuit Court was without jurisdiction of 
the case made by the bill? 

The solution of the question is not free from complexity. 
Original reasoning is not, however, required, since the subject 
has been previously considered by this court. We come, there- 
fore, to an analysis of the leading cases. It results from the 
analysis which we have made of the bill that by necessary effect 
it assailed the previous probate and the existence of the will, 
and, besides, under the hypothesis that a will and probate 
might be found to exist, sought to limit the operation and effect 
of the will. The subject, therefore, has a twofold aspect, the 
power of Federal courts to entertain jurisdiction concerning 
the probate or the revocation of the probate of wills, where the 
requisite diversity of citizenship exists, and the power of those 
courts, where such diversity obtains, to adjudicate concerning 
rights against the estates of decedents. Whilst we shall con- 
sider these two subjects separately, to avoid repetition we shall 
first consecutively analyze the cases concerning both subjects. 

In Hook v. Payne, 14 Wall. 252, certain distributees of an 
estate over which an administrator had been appointed in a 
court of Missouri, alleging diversity of citizenship, filed their 
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separate bills in a Cireuit Court of the United States, for the 
purpose of annulling releases which they had given as to their 
(listributive shares to the administrator, on the ground of his 
fraud, and also sought to annul settlements alleged to have 
been fraudulently made in the Probate Court, and to have a de- 
cree against the administrator for the amount of their distribu- 
tive shares. The several suits were consolidated. The trial 
court, by an interlocutory decree, set aside the releases and 
the settlements made by Hook (the administrator) with the 
county court, and appointed a master to state an account with 
Hook as administrator. Moreover, the master was directed to 
inquire what other persons were interested in the estate, and 
to report what payments, if any, had been made to them, and 
what was due to them respectively at the date of the report. 
The report of the master not only accorded the relief claimed 
by the complainants, but restated the accounts of the admin- 
istrator, and in effect reported a scheme of distribution of the 
estute. The report was approved by the trial court. In this 
court the decree, in so far as it concerned the rights of the 
complainants, was affirmed. In so far as it attempted to dis- 
tribute the estate and to deal generally with the rights of 
persons, other than the complainants, the decree was reversed, 
the court saying (p. 255): 

“Weare of opinion that all that part of the decree which at- 
tempts to settle the rights of the parties, who were neither plain- 
tiffs nor defendants in the original suit, must be reversed. 

“We do not propose, in this case, to lay down any precise 
rule on the subject of adjusting administrator’s accounts in the 
Federal courts, or how far certain persons, not made parties to 
the original suit, or incapable of being made parties by reason 
of their citizenship, may or may not come in before the master, 
on a general accounting, and protect their rights; nor do we 
intend to go into that question.” 

In Broderick’s Will, 21 Wall. 503, the case was this: A suit in 
equity was brought in the Circuit Court for the District of Cali- 
fornia by the alleged heirs at law of Broderick to set aside the 
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probate of his will, to have the same declared a forgery, and to 
recover the assets of Broderick’s estate, much of which con- 
sisted of real property. The defendants were the executors, 
and several hundred persons who were in possession of portions 
of the real estate, claiming ownership thereof as purchasers at 
sales made by the executors. The estate had been adminis- 
tered upon and distribution had been fully made before the in- 
stitution of the suit. The first contention which the court dis- 
posed of was that a court of equity had no jurisdiction of the 
subject matter of the suit, the same being vested exclusively 
in the probate court of the city and county of San Francisco. 
In sustaining this objection the court, through Mr. Justice Brad- 
ley, said (p. 509): 

“As to the first point, it is undoubtedly the general rule, 
established both in England and this country, that a court of 
equity will not entertain jurisdiction of a bill to set aside a will 
or the probate thereof. The case of Kerrick v. Bransby, de- 
cided by the House of Lords in 1727, is considered as having 
definitely settled the question. Whatever may have been the 
original ground of this rule (perhaps something in the peculiar 
constitution of the English courts) the most satisfactory ground 
for its continued prevalence is, that the constitution of a suc- 
cession to a deceased person’s estate partakes, in some degree, 
of the nature of a proceeding in rem, in which all persons in the 
world who have any interest are deemed parties, and are con- 
cluded as upon res judicata by the decision of the court having 
jurisdiction. The public interest requires that the estates of 
deceased persons, being deprived of a master, and subject to 
all manner of claims, should at once devolve to a new and com- 
petent ownership; and, consequently, that there should be 
some convenient jurisdiction and mode of proceeding by which 
this devolution may be effected with least chance of injustice 
and fraud; and that the result attained should be firm and 
perpetual. The courts invested with this jurisdiction should 
have ample powers both of process and investigation, and suffi- 
cient opportunity should be given to check and revise proceed- 
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ings tainted with mistake, fraud, or illegality. These objects 
are generally accomplished by the constitution and powers 
which are given to the Probate Courts, and the modes provided 
for reviewing their proceedings. And one of the principal rea- 
sons assigned by the equity courts for not entertaining bills on 
questions of probate is, that the Probate Courts themselves 
have all the powers and machinery necessary to give full and 
adequate relief. 

“In England after the acts of Parliament had authorized 
devises of real estate, the same position was assumed by courts 
of equity in regard to such devises; it being held that any 
fraud, illegality, or mistake affecting their validity could be 
fully investigated and redressed in the courts of common law, 
where only devises were cognizable.” 

After a full review of authorities, holding that a court of 
equity did not possess power to annul the probate of a will, and 
in concluding its opinion, referring to a statute of the State of 
California, the court observed (p. 519): 

“The statute of 1862 has been referred to, which gives to the 
District Courts of California power to set aside a will obtained 
by fraud or undue influence, or a forged will, and any probate 
obtained by fraud, concealment, or perjury. Whilst it is true 
that alterations in the jurisdiction of the state courts cannot 
affect the equitable jurisdiction of the Circuit Courts of the 
United States, so long as the equitable rights themselves re- 
main, yet an enlargement of equitable rights may be adminis- 
tered by the Circuit Courts, as well as by the courts of the State. 
And this is probably a case in which an enlargement of equi- 
table rights is effected, although presented in the form of a 
remedial proceeding. Indeed, much of equitable jurisdiction 
consists of better and more effective remedies for attaining the 
rights of parties. But the statute referred to cannot affect 
this suit, inasmuch as the statute of limitations would still apply 
in full force, and would present a perfect bar to the suit.” 

In Gaines v. Fuentes, 92 U. S. 10, the facts were these: A 
will of Daniel Clark had been probated in the Second District 
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Court for the Parish of Orleans, State of Louisiana. Distribu- 
tion of the estate had been completed, when certain parties 
brought an action in the court named to annul the alleged will 
and to recall the decree by which it was probated. The al- 
leged daughter of Daniel Clark was made a party defendant, 
and it was averred that suits had been brought by her against 
the plaintiffs, in a Circuit Court of the United States, as heir at 
law of her father, to recover certain property alleged to belong 
to his estate, and that the existence of the decree of probate was 
an obstacle to the proper defense of those suits, and made it 
necessary to sue to annul the will and avoid the decree of pro- 
bate. Application was made to remove the cause to the Cir- 
cuit Court of the United States, which the state court refused, 
on the ground that the suit involved merely a probate matter, 
and was therefore not cognizable in the Federal court. From 
a final decree of the state court in favor of the plaintiffs the 
cause was brought to this court. It was decided that the state 
court erred in refusing to permit the removal. In the opening 
passage of the opinion the court pointed out that, whilst the suit 
was, in form, one to annul the alleged will of Daniel Clark and 
to recall the decree by which it was probated, it was in reality 
a suit brought against the devisee, and by strangers to the 
estate, to annul the will as a muniment of title, and to restrain 
the enforcement of the decree by which its validity had been 
established so far as it affected their property. The court ob- 
served : 

“Tt is, in fact, an action between parties; and the question 
for determination is, whether the Federal court can take juris- 
diction of an action brought for the object mentioned between 
citizens of different States, upon its removal from a state court.”’ 

The decision in the case of Broderick’s Will, concerning the 
want of power in a court of equity to probate a will or revoke 
its probate, was expressly approved. But, referring doubtless 
to the concluding passage in the opinion in that case, it was ob- 
served that if such equitable power was vested in the state 
courts the Federal courts sitting in the States where such stat- 
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utes existed might exercise concurrent jurisdiction in a case 
between proper parties. Considering the want of authority 
of Federal courts, as such, over the probate of wills, it was de- 
clared (p. 21): 

“There are, it is true, in several decisions of this court, ex- 
pressions of opinion that the Federal courts have no probate 
jurisdiction, referring particularly to the establishment of wills; 
and such is undoubtedly the case under the existing legislation 
of Congress. The reason lies in the nature of the proceeding to 
probate a will as one in rem, which does not necessarily involve 
any controversy between parties: indeed, in the majority of in- 
stances, no such controversy exists. In its initiation all per- 
sons are cited to appear, whether of the State where the will is 
offered, or of other States. From its nature, and from the 
want of parties, or the fact that all the world are parties, the 
proceeding is not within the designation of cases at law or in 
equity between parties of different States, of which the Federal 
courts have concurrent jurisdiction with the state courts under 
the judiciary act; but whenever a controversy in a suit between 
such parties arises respecting the validity or construction of a 
will, or the enforcement of a decree admitting it to probate, 
there is no more reason why the Federal courts should not take 
jurisdiction of the case than there is that they should not take 
jurisdiction of any other controversy between the parties.”’ 

Having decided that the suit was in all essential particulars 
one inter partes, for equitable relief to cancel an instrument 
alleged to be void and to restrain the enforcement of a decree 
alleged to have been obtained by false and insufficient testi- 
mony, the court was brought to consider whether the law of 
Louisiana allowed such equitable relief, and said (p. 20): 

‘“‘There are no separate equity courts in Louisiana, and suits 
for special relief of the nature here sought are not there desig- 
nated suits of equity. But they are none the less essentially 
such suits; and if by the law obtaining in the State, customary 
or statutory, they can be maintained in a state court, whatever 
designation that court may bear, we think they may be main- 
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tained by original process in a Federal court, where the parties 
are, on the one side, citizens of Louisiana, and, on the other, 
citizens of other States.” 

In Ellis v. Davis, 109 U. 8. 485, the will of Mrs. Dorsey had — 
been duly proved in a Probate Court of Louisiana, and the uni- 
versal legatee named therein had been recognized and put in 
possession of the estate under the will. Some time after a bill 
was filed in the Circuit Court of the United States against him 
for the two-fold purpose of setting aside the probate and annul- 
ling the will, on the ground that it had been made under undue 
influence, and for similar reasons, the annullment was prayed 
of a conveyance which had been made by the deceased to the 
universal legatee. An account of the rents and profits, etc., 
was also prayed. A demurrer to the bill was sustained and the 
case came to this court. It was decided that the court below 
had rightly sustained the demurrer. In the course of the 
opinion the court declared (p. 497): 

“The original probate (of wills), of course, is mere matter of 
state regulation, and depends entirely upon the local law; for 
it is that law which confers the power of making wills, and pre- 
scribes the conditions upon which alone they may take effect; 
and as, by the law in almost all the States, no instrument can 
be effective as a will until proved, no rights in relation to it, 
capable of being contested between parties, can arise until pre- 
liminary probate has been first made. Jurisdiction as to wills, 
and their probate as such, is neither included in nor excepted 
out of the grant of judicial power to the courts of the United 
States. So far as it is ex parte and merely administrative, it is 
not conferred, and it cannot be exercised by them at all until, 
in a case at law or in equity, its exercise becomes necessary to 
settle a controversy over which a court of the United States may 
take cognizance by reason of the citizenship of the parties.” 

The court expressly reaffirmed the want of power in a Federal 
court of equity to set aside the probate of a will in the absence 
of a state statute giving the right in the courts of the State to 
such equitable relief, it being reiterated (p. 494): 
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“Tt is well settled that no such jurisdiction belongs to the 
Circuit Courts of the United States as courts of equity; for 
courts of equity as such, by virtue of their general authority 
to enforce equitable rights and remedies, do not administer 
relief in such cases. The question in this aspect was thoroughly 
considered and finally settled by the decision of this court in 
the case of Broderick’s Will, 21 Wall. 503.” 

Coming to consider whether, by the customary or statute 
law of Louisiana, there existed power in the courts of that State, 
as a matter of equitable cognizance, to entertain a suit to annul 
a will and set aside its probate, it was decided that no such 
right existed, but that, on the contrary, the Louisiana law, 
whilst denying such right, afforded relief in an action at law, 
where the recovery of property was sought, by permitting the 
validity of a will and its probate, when asserted as a muniment 
of title, to be collaterally questioned. The court said (p. 499): 

“Tt remains, therefore, in the present case to inquire whether 
the complainants are entitled, under the laws of Louisiana, to 
draw in question, in this mode and with a view to the decree 
sought, the validity of the will of Sarah Ann Dorsey and the 
integrity of its probate. 

“An examination of the decisions of the Supreme Court of 
Louisiana on the subject will disclose that a distinction is made 
in reference to proceedings to annul a will and its probate, 
according to the objects to be accomplished by the judgment 
and the relation of the parties to the subject. If the adminis- 
tration of the succession is incomplete and in fieri, and the 
object is to alter or affect its course, the application must be 
made to the court of probates, which, in that case, has posses- 
sion of the subject and exclusive jurisdiction over it. If, on 
the other hand, the succession has been closed, or has proceeded 
so far that the parties entitled under the will have been put in 
possession of their rights to the estate, then the resort of ad- 
verse claimants must be to an action of revendication in the 
courts of general jurisdiction, in which the legal title is as- 
serted as against the will claimed to be invalid, making an is- 
sue involving that question.” 
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Following this statement the court made an exhaustive re- 
view of the decided cases in the State of Louisiana, establish- 
ing the proposition just previously quoted ; and, as a necessary 
result of this conclusion, the court declared that in Gaines v. 
Fuentes it had been merely assumed that relief in the nature of 
an equitable remedy was allowed by the law of Louisiana, under 
which the probate of a will could be set aside, saying (pp. 
499, 503): 

“Tt was assumed [in that case], and not decided, that the 
said suit brought in the state court was one which, under the 
laws of the State, its courts were authorized to entertain for 
the purpose of granting the relief prayed for. The point de- 
cided was, that if it were it might properly be transferred to a 
court of the United States.” 

* * * * # * 7 * 

“The case of Gaines v. Fuentes, 92 U.S. 10, was such an ac- 
tion of nullity, but, as before remarked, the point decided in 
that case was not that it would lie, according to the law of 
Louisiana, but that if it would lie in the state court it was re- 
movable to the Circuit Court of the United States, because it 
presented a controversy wholly between citizens of different 
States.” 

In Byers v. McAuley, 149 U.S. 608, it was decided that a 
Federal court cannot exercise original jurisdiction in respect to 
the administration of the estate of a decedent, and that it can- 
not, by entertaining jurisdiction of a suit against the adminis- 
trator, draw to itself the full possession of the estate, or the 
power of determining all claims against or to it. It was, how- 
ever, decided that where the estate of a deceased person is ready 
for distribution, but no adjudication has been made as to the 
distributees, the Circuit Court can entertain jurisdiction in favor 
of citizens of other States to determine and award their shares 
in the estate. It is true that the bill filed in the case assailed 
the validity of the probate of a document which disposed, in 
favor of two corporations, of a house and lot in the city of 
Pittsburg. But the trial court gave effect to the document as 
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a declaration of trust, and the controversy on that branch of 
the case was not pressed on the appeal. 

Let us, then, first deduce the principles established by the 
foregoing authorities as to the power of a court of the United 
States over the probate or revocation of the probate of a will. 
An analysis of the cases, in our opinion, clearly establishes the 
following: 

First. That, as the authority to make wills is derived from 
the State and the requirement of probate is but a regulation to 
make a will effective, matters of pure probate, in the strict 
sense of the words, are not within the jurisdiction of courts of 
the United States. 

Second. That where a state law, statutory or customary, 
gives to the citizens of the State, in an action or suit inter partes, 
the right to question at law the probate of a will or to assail 
probate in a suit in equity the courts of the United States in 
administering the rights of citizens of other States or aliens 
will enforce such remedies. 

The only dispute possible under these propositions may 
arise from a difference of opinion as to the true significance of 
the expression ‘‘action or suit inéer partes,’ as employed in the 
second proposition. When that question is cleared up the 
propositions are so conclusively settled by the cases referred 
to that they are indisputable. Before coming to apply the 
propositions we must, therefore, accurately fix the meaning 
of the words action or suit inter partes. 

The cited authorities establish that the words referred to 
must relate only to independent controversies inter partes, and 
not to mere controversies which may arise on an application to 
probate a will because the state law provides for notice, or to 
disputes concerning the setting aside of a probate, when the 
remedy to set aside afforded by the state law is a mere con- 
tinuation of the probate proceeding, that is to say, merely a 
method of procedure ancillary to the original probate, allowed 
by the state law for the purpose of giving to the probate its 
ultimate and final effect. We say the words action or suit 
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inter partes must have this significance, because unless that be 
their import it would follow that a State may not allow any 
question to be raised concerning the right to probate at the 
time of the application, or any such question thereafter to be 
made in an ancillary probate proceeding without depriving 
itself of its concededly exclusive authority over the probate of 
wills. This may be readily illustrated. Thus, if a state law 
provides for any form of notice on an application to probate a 
will and authorizes a contest before the admission of the writ- 
ing to probate, then it would follow, if the words suit or action 
of inter partes embrace such a contest, the proof of wills, if con- 
tested by a citizen of another State or alien, would be cogniza- 
ble in the courts of the United States and hence not under the 
exclusive control of the state probate court. Again, if a State 
authorized a will to be proved in common form, that is, without 
notice, and allowed a supplementary probate proceeding by 
which the probate in common form could be contested, then, 
again, if such a contest be a suit inter partes it would also be of 
Federal cognizance. 

Having fixed the meaning of the words action or suit inter 
partes we come to apply the propositions deduced from the 
decided cases, in order to test the question of the jurisdiction 
of the Circuit Court over the relief prayed for in the bill, so far 
as relates to the annulment of the probate. This requires us 
to determine, whether by custom or by the statute law of the 
State of Washington, the courts of that State had the power 
of administering the relief prayed for on that subject in the 
bill by an independent suit as distinguished from the exercise 
of probate jurisdiction originally or merely ancillary. There 
is no pretense of any custom in the State of Washington be- 
yond the scope of the authority conferred upon the courts of 
the State by the laws thereof. The question, therefore, re- 
duces itself to a narrow compass, that is, what remedies do the 
laws of Washington create for the purpose of the probate of 
wills and the revocation of a probate, and are those remedies 
exclusively probate in their character or necessarily merely 
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ancillary thereto, or do they confer upon the state courts 
general legal or equitable authority on the subject merely be- 
cause of the existence of a controversy? That is to say, is a 
will contest under the laws of Washington an ordinary action 
or suit between parties or a special probate proceeding directly 
ancillary to or concerning the probate of the will? 

By section 5 of article IV of the constitution of Washington 
it was provided that there should be in each of the organized 
counties of the State a superior court, and by section 6 of the 
same article original jurisdiction was conferred upon such 
court in equity cases and cases at law, and over specified 
crimes, etc., and it was vested with original jurisdiction “ of 
all matters of probate.’’ By such statute such courts, in the 
exercise of their jurisdiction over matters of probate, were 
authorized: 

“‘1. To take proof of wills, and to grant letters testamentary 
and of administration. ; 

“2. To settle the estates of deceased persons, and the 
accounts of executors, administrators, and guardians. 

“3. To allow or reject claims against the estates of the de- 
ceased persons as hereinafter provided. 

* * # * * * * * 

“5. To award process, and cause to come before them all 
persons whom they may deem it necessary to examine, whether 
parties or witnesses or, who, as executors, administrators, or 
guardians, or otherwise, shall be intrusted with or in any 
way accountable for any property belonging to any minor, 
orphan, or person of unsound mind, or estate of any deceased 
person. 

“6. To order and cause to be issued all writs which may be 
necessary to the exercise of their jurisdiction.” Ballinger’s 
Annotated Codes and Statutes of Washington, sec. 6075. 

Applications for the probate of a will or for letters testamen- 
tary are required to be made to the judge of the Superior 
Court having jurisdiction, and he is authorized, in the case of 
ordinary wills, on the exhibition of the will, to receive the proof 
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and grant a certificate of probate, or if such will be rejected to 
issue a certificate of rejection. Ballinger, §§ 681, 862, 6100. 
Testimony given in support of a will is to be reduced to writ- 
ing, signed by the witnesses, and certifieé by the judge of the 
court, and wills admitted to probate are required to be re- 
corded. Ballinger, §§ 6105, 6106. 

After defining a nuncupative will, the statutes of Washing- 
ton provide as follows: 

‘No proof shall be received of any nuncupative will, unless 
it be offered within six months after speaking the testamentary 
words, nor unless the words, or the substance thereof, be first 
committed to writing, and a citation issued to the widow or 
next of kin of the deceased, that they may contest the will if 
they think proper.” Ballinger, § 4606. 

Proceedings to contest a will after admission to probate or to 
secure probate after a certificate of rejection are regulated by 
the following sections of the code: 

“Tf any person interested in any will shall appear within one 
year after the probate or rejection thereof, and, by petition to 
the superior court having jurisdiction, contests the validity of 
said will, or prays to have the will proven which has been re- 
jected, he shall file a petition containing his objections and ex- 
ceptions to said will, or the rejection thereof. Issues shall be 
made up, tried and determined in said court respecting the 
competency of the deceased to make last will and testament, 
or respecting the execution by the deceased of such last will 
and testament under restraint or undue influence or fraudulent 
representation, or for any other cause affecting the validity of 


such will.” Ballinger, § 6110. 


“Upon the filing of the petition referred to in the next pre- 
ceding section, a citation shall be issued to the executors who 
have taken upon them the execution of the will, or to the ad- 
ministrators with the will annexed, and to all legatees named 
in the will residing in the State, or to their guardians if any of 
them are minors, or their personal representatives if any of 
them are dead, requiring them to appear before the court on 

VoL, Cxc1Ix—8 
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a day therein specified, to show cause why the petition should 
not be granted.” Ballinger, § 6111. 

“Tf no person shall appear within the time aforesaid, the 
probate or rejection or such will shall be binding, save [as] to 
infants, married women, persons absent from the United States, 
or of unsound mind, a period of one year after their respective 
disabilities are removed.”’ Ballinger, § 6112.) 

“Tf, upon the trial of said issue, it shall be decided that the 
will is for any reason invalid, or that it is not sufficiently proved 
to have been the last will of the testator, the will and probate 
thereof shall be annulled and revoked.” Ballinger, § 6114. 

These statutory provisions have been decided by the Su- 
preme Court of Washington to apply as well to a contest of a 
nuncupative will as to one of an ordinary will. Séate ez rel. 
Stratton, Attorney General, v. Tallman, Judge, 25 Wash. 295; 
29 Wash. 317. 

We are of the opinion that the sections in question authorize 
a proceeding for contest only before the court which has ad- 
mitted the will to probate or rejected the application made for 
probate, and that the authority thus conferred concerning the 
contest is an essential part of the probate procedure created by 
the laws of Washington, and does not, therefore, cause a con- 
test, when filed, to become an ordinary suit between parties. 
This is plainly indicated by the fact that the proceeding pro- 
vided by the statute concerns not only revocation of the probate 
of a will, but also the right to petition for the probate of a will 
where an application to probate it had been previously re- 
jected. The context of the legislation in question also clearly 
establishes that the authorized proceeding is but supplementary 
to, and a continuation of, the original proceeding in probate. 
This is indicated both by the form of the petition which is re- 
quired to be filed and the character of the proof which may be 
considered on that petition. That the statute does not con- 
template a formal suit, but a mere summary and ancillary pro- 
ceeding, is shown by the circumstance that the petitioner is 
merely required to state in his petition “his objections and 
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exceptions to said will, or to the rejection thereof,” and on the 
statement of these objections in the petition, without the for- 
mality of the technical pleadings customary in ordinary suits 
inter partes, the statute requires that specified issues be then 
made up for hearing. And, further, the terms of section 876 
treat the contest as not an ordinary suit between parties, since 
it is made the duty of the court to revoke the probate if for any 
reason the will is invalid, or if “it is not sufficiently proved to have 
been the last will of the testator.” Moreover, it is evident that 
the statute contemplates that the court, when acting on a con- 
test filed under its provisions, is not confined to the exertion of 
powers which would properly be exerted in an ordinary suit 
inter partes, since the statute causes a decree in favor of the 
petitioner, revoking a will already admitted to probate, to 
inure not only to the benefit of the particular contestant, but 
to be operative as to the whole world. This follows from the 
provision of the statute saying that if the court finds in favor 
of the petitioner who sought the revocation of a probate “the 
will and the probate thereof shall be annulled and revoked.” 

It is insisted in argument that the Supreme Court of Wash- 
ington has referred to a will contest under the statutes of that 
State as a suit or action, and from this the inference is deduced 
that the proceeding is one inter partes, in the broad sense of the 
term, and not a part of the probate proceedings. But we do 
not consider that the cases relied on do more than use the term 
suit or action as a convenient form of expression. The view 
taken by the Supz:eme Court of Washington as to the sub- 
stantive nature of a will contest is illustrated by its opinion in 
Hunt v. Phillips, 34 Washington, 362, where the court, in 
opening its opinion, referred to the case before it as ‘“‘a pro- 
ceeding in contest of the will,’ ete. 

But the opinion of the Supreme Court of Washington as to the 
nature of a will contest under the statute of Washington does 
not depend upon the mere inference deducible from the char- 
acterization which the court has given to that proceeding. In 
Montrose v. Byrne, 24 Washington, 288, it was expressly held 
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that the statutory proceeding to establish a will was special in its 
character, so much so that in a contest concerning the same 
the parties were necessarily limited to the question of the execu- 
tion or validity of the will and the right to admit the same to 
probate, and therefore issues concerning the construction of 
the will or the vesting of property thereunder could not be con- 
sidered in a contest proceeding. 

It follows that as the Circuit Court of the United States had 
no jurisdiction to admit a will to probate, or to entertain a pure 
probate proceeding, and as the remedy afforded by the laws of 
Washington to secure the probate or the revocation of the pro- 
bate of a will were proceedings of a purely probate character, 
and not an action or suit inter partes, the Circuit Court of Ap- 
peals correctly decided that the Circuit Court, although there 
was diversity of citizenship, was without jurisdiction of the 
cause so far as the bill sought a declaration of the non-existence 
of a will and the consequent nullity of the probate. 

It remains only to consider the bill under its other aspects. 
The contention that the state court in admitting the nuncu- 
pative will to probate violated the due process clause of the 
Fourteenth Amendment to the Constitution of the United 
States rests upon two propositions: (a) The law of the State, it 
is contended, required that proof of an alleged nuncupative will 
should be offered within six months after the speaking of the 
testamentary words, and that notice should issue to the next 
of kin as a prerequisite to the power to entertain the applica- 
tion for probate. As here it is said the proof established that 
the hearing as to probate was had without the notice required 
by the statute, therefore the admission to probate was a viola- 
tion of the due process clause of the Fourteenth Amendment 
to the Constitution of the United States. (b) As under the 
laws of Washington it is asserted real estate could not be de- 
vised by a nuncupative will, therefore, the contention is, the 
Probate Court had no jurisdiction over such real estate or the 
rents, issues and profits thereof, and hence an attempt by 
that court to exert authority over that character of property 
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amounted to depriving the heirs at law of such property with- 
out due process of law, in violation of the Fourteenth Amend- 
ment. 

We are of opinion that the proposition, resting upon the want 
of notice, did not furnish a basis for the jurisdiction of the Cir- 
cuit Court. The contention rests upon the assumption that 
the failure to give the notice under the state law was so essen- 
tially a prerequisite to a hearing on the question of probate that 
a probate made without the notice was null and void, and could 
collaterally be so treated. In State ex rel. Stratton, Attorney 
General, v. Tallman, Judge of the Superior Court, 25 Washing- 
ton, 295, the contrary doctrine was expressly held. That case 
concerned a collateral controversy relating to the very estate 
here in question. The Attorney General had filed in the Pro- 
bate Court a motion praying for the vacation of the order 
admitting the will to probate, and to set aside all the pro- 
ceedings leading up to the probate of the will, upon the 
grounds that the court acquired no jurisdiction to hear any 
evidence in support of the will, because no citation was issued 
as required by law as the citation was issued on the day it 
bears date, and was immediately returned by the sheriff with- 
out making any effort to find any of the heirs of deceased or 
any person interested in the estate, and because the deceased 
never made or attempted to publish and declare the will. The 
Probate Court having refused to entertain the motion, for the 
reason that the State was not an interested party, original pro- 
ceedings by mandamus were commenced in the Supreme Court 
of the State to compel the court to hear and decide the motion. 
The Supreme Court, however, refused the writ, on the ground 
that any appropriate proceeding to contest the probate was 
provided in the statutes, which gave a year in which to make 
the contest, and that, conceding the interest of the State, it 
nevertheless could not by a mere motion raise the question of 
the validity of the probate. But, let us concede, for the sake 
of the argument only, that under the Washington statutes the 
requirement of notice was essential to the preliminary probate, 
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and if by its omission the parties were deprived of or lost their 
right to deny the existence of the will, or to question its pro- 
bate, that the absence of the notice might afford substantial 
ground to contend that rights protected by the Constitution of 
the United States had been violated. These concessions, how- 
ever, cannot control this case. As the theory of the bill was, 
and as undoubtedly it was also the law of Washington, that 
despite the mere preliminary admission to probate, there was 
full right to assail the existence of the will and its probate, which 
was not lost by the failure to give notice, it must follow that 
such omission did not deprive of the right to a hearing, which 
right was adequately conferred by the statute, wholly irrespec- 
tive of whether the notice on the preliminary probate had or 
had not been given. Indeed, the contention made on this 
subject amounts to asserting that every state law which pro- 
vides for a probate in common form is repugnant to the due 
process clause of the Constitution, even although under the 
state statutes full and adequate probate remedies are provided 
by which interested parties may subsequently, within a time 
fixed by law, be heard in the probate proceedings to question 
the existence of a will or its probate. When the result of the 
proposition is thus ascertained it becomes obvious that it is not 
only opposed to the theory upon which the bill was framed, but 
is so in conflict with the adjudications of this court, to which 
we have previously referred, that it is devoid of all foundation 
in reason to such an extent as to prevent it from affording a 
basis for the jurisdiction of the Circuit Court. 

We think also the claim of the want of due process of law 
arising from the contention that in the State of Washington a 
nuncupative will does not pass title to real estate, and therefore 
a violation of the due process clause of the Fourteenth Amend- 
ment would arise if the Probate Court acted upon the contrary 
assumption, was clearly devoid of all reasonable foundation. 
It is not denied that under the law of Washington, in cases of 
intestacy as well as of testacy, both real and personal property 
is taken into the control of and is administered by the Probate 
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Court. And as it is obvious on the face of the bill that the aver- 
ment referred to was wholly subordinate to the determination 
of the existence of the alleged nuncupative will and the validity 
of the probate thereof, a question over which the Circuit Court 
did not have jurisdiction, it results that the bill upon consti- 
tutional or other grounds, did not present a case warranting 
the court in passing upon the construction and effect of the 
will. 
There was no error in the action of the Circuit Court of 
Appeals, and its judgment is, therefore, 
Affirmed. 
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CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE FIRST 
CIRCUIT. 
Y 
No. 12. Argued April 11, 12, 13, 1905.—Decided October 30, 1895. 


A vessel bound on a voyage from Pensacola to Montevideo with a cargo of 
lumber under a charter party, “‘the dangers of the seas, fire and naviga- 
tion always mutually excepted’ was abandoned, justifiably, in conse- 
quence of dangers of the seas and was afterwards picked up by salvors and 
brought into Boston. The master who was at St. John was notified 
and claimed the vessel and cargo from the salvors, stating his intention 
to repair the vessel and complete the voyage, to which cargo-owners 
objected claiming that the voyage was abandoned and they were en- 
titled to the cargo and obtained an order for its sale. The Circuit Court 
held that the master should have been allowed to complete the voyage 
and earn freight and charged the cargo-owners personally with the net 
freight. Held error, and that the abandonment of the vessel by the mas- 
ter and crew gave the cargo-owners the right to refuse to go on with the 
voyage and that they were not to be treated as guilty of breach of con- 
tract for preventing the continuance of the voyage by their refusing to 
do so and procuring the sale. 

An open cessation of performance with the intent to do no more, even if 
justified, excuses the other party from further performance on his side. 

The same principles which apply to the making of a contract apply to the 
breach of it, and to nonperformance of the conditions attached to the other 
side. 

If there is no injustice it is desirable that the maritime law of this country 
and of England should agree. 
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Mr. L. S. Dabney, with whom Mr. F. Cunningham was on 
the brief, for Ward & Co., cargo-owners: 

When a vessel has been abandoned at sea by the master and 
crew without any intention of returning to her, the owner of 
cargo has the right, before the carrier or his agents have re- 
gained possession of the cargo, to treat the contract of affreight- 
ment as abandoned and at an end, and to receive his cargo 
without becoming liable for any freight; and this although the 
abandoned ship and cargo are carried by salvors to the original 
port of destination. The Arno, 8 Asp. Mar. Law Cas. 5 (1895); 
S.C., 72 L. T. (N. 8S.) 621; The Cito, L. R. 7 P. D. 5 (1881); 
The Kathleen, L. R. 4 Ad. & Ecc. 269, 1874; The Leptir, 5 Asp. 
Mar. Law Cas. 411, 1885; S. C., 52 L. T. (N. 8.) 768; The Argo- 
naut, Shipping Gaz., Dec. 5, 1884, 775; The Elizabeth and Jane, 
1 Ware, 41, 1823; S. C., 15 Fed. Cas. 478, Case No. 8,321; The 
Mansanito, 22 Fed. Cas. 594, Case No. 13,075, 1861; The James 
Martin, 88 Fed. Rep. 649, 1883; Dunnett v. Tomhagen, 3 Johns. 
154, 1808; Post v. Robertson, 1 Johns. 24, 1806. 

After the renunciation of a continuing agreement by one 
party, the other party is at liberty to consider himself absolved 
from any further performance of it, retaining his right to sue 
for damages sustained. Roehm v. Horst, 178 U.S. 1. 

The carrier is not bound to resume the voyage. 

The carrier is not bound to stipulate for the cargo or even 
for his own ship. He can without any breach of contract leave 
the salvage proceedings to take their course and let his ship be 
sold to pay the salvage. The Nathaniel Hooper, 3 Sumn. 542. 

The owner of cargo may stipulate for his cargo but he has no 
right to stipulate for the ship. If he find her derelict upon the 
high seas with his cargo on board, he has no right to take 
possession of her except as a salvor: certainly not for the 
purpose of completing the carriage of his cargo. The Arno, 


supra. 
The voyage of the Eliza Lines could not after the abandon- 
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ment by the master and crew be resumed, as concerns the cargo- 
owner, with the same character of a transaction of commerce. 

As Ward & Co. had exercised the right to treat the contract 
of affreightment as at an end, and to receive their cargo, or to 
have it sold, without the payment of any freight, it follows that 
they are not liable personally and that no decree can properly 
be made against them personally. They are not liable upon 
any express contract and can be liable only upon an implied 
contract, to pay for benefits received by services rendered or 
to sacrifices made to save their cargo. Flaherty v. Doane, 1 
Lowell 148. 

The bottomry bondholder, of course, had no personal claim 
against Ward & Co. and the decree against Ward & Co. for 
bottomry must rest wholly upon the consolidation of the causes, 
and convenience in the distribution of the amount awarded 
against them. 

One of the best established and beneficent powers of the 
Admiralty Court has always been that of ordering a sale upon 
the happening of a maritime disaster, after hearing all persons 
concerned. This power has been exercised for the very pur- 
pose of settling the question of the necessity and taking the 
responsibility from the shoulders of any one interested in the 
adventure; and while it is oftenest invoked by the master in 
order to relieve himself from responsibility, as for instance in 
selling cargo to obtain funds to carry on the voyage, it may be 
invoked by a cargo-owner or by any one else who is interested. 
2 Parsons on Ship. 338; Benedict’s Adm. Prac., 3d ed., § 299; 
The Fanny & Elmira, Edward’s Adm. Rep. 117; The Gettys- 
burg, 5 Asp. Mar. Law Cas. 347; Janney v. Columbian Ins. Co., 
10 Wheaton, 411, 418; Dorr v. Pacific Ins. Co., 7 Wheaton, 581; 
Dunlap’s Adm. Prac. p. 64. 

When the master sells upon a marine disaster, even without 
any legal proceedings, if it be done bona fide for the benefit of 
all concerned, the sale is upheld as against all persons, even 
though as a matter of fact it turns out to have been unfortu- 
nate. The Amelie, 6 Wall. 18; Post v. Jones, 19 How. 150. 
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Yet in this case, when a sale has been made in a port of ref- 
uge by order of an admiralty court upon due proceedings, and 
after hearing all persons interested, the Circuit Court rules that 
it must be assumed to have been made, unless the cargo is 
technically perishable, in the interest of the party moving it, 
and that that party is liable for the consequences of it. 

The grounds for the motion for a sale were well known and 
valid grounds, and grounds on which the courts have frequently 
ordered sales. There is no absolute right in case of salvage to 
a delivery of the property on stipulation. 300 Tons of Iron 
Ore, 38 Fed. Rep. 36; The Nathaniel Hooper, 3 Sumn. 542, 562; 
The Mendota, 14 Fed. Rep. 358; The Kathleen, L. R. 4 Ad. & 
Ecc. 269; The Lion, 1 Sprague, 399. 

In proceedings in rem the allowance of process is the act of 
the law, so that no damages are allowed for the arrest and de- 
tention of a vessel, unless there is bad faith or deceit practiced 
in suing out the warrant, or the suit is one that may be charac- 
terized as a malicious prosecution. The Alex Gibson, 44 Fed. 
Rep. 371, 374; The Adolph, 5 Fed. Rep. 114; Kemp v. Brown, 
43 Fed. Rep. 391; The Wasco, 53 Fed. Rep. 546; Henry Adm. 
p. 337. Where a sale pendente lite is fairly made upon a valid 
order of the court, to prevent the property being eaten up by 
charges, it protects all parties equally with the purchaser. 
Pollard v. Baker, 101 Massachusetts, 259; American Ins. Co. v. 
Johnson, 1 Blatchf. & H.9; Kleber on Judicial Sales, § 2, p. 58 
and cases cited. 


Mr. John Lowell and Mr. James A. Lowell for Andreasen, 
master. 

Mr. Harrington Putnam and Mr. Edward 8S. Dodge, with 
whom Mr. Frederic Dodge was on the brief, for the salvors 
and holders of bottomry bond: 

In England when a vessel abandoned by the ship-owner 
owing to stress of weather is brought into harbor by salvors, 
the cargo-owner may elect to treat the contract of affreight- 
ment as at an end if the vessel has not come into the possession 
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of the ship-owner again. The Kathleen, 2 Asp. M. C. 367; The 
Cito, 4 Asp. M. C. 468; The Argonaut, Shipping Gazette, 1884, 
775; The Leptir, 5 Asp M. C. 411; The Arno, 8 Asp. M.C.5. The 
injustice of this rule is obvious. Saunders, Maritime Law, p. 
133. The ship-owner has not been at fault, as his abandonment 
of the vessel was caused by the excepted peril of the seas; but 
he must deliver up the goods without receiving freight, if the 
cargo-owner so desires, or he may be compelled to carry them 
on. The English cases do not rest on a sound basis. They 
overlook the true nature of a contract of carriage. In such a 
contract the ship-owner agrees to carry the goods to their desti- 
nation; the cargo-owner agrees to pay the freight when the 
goods arrive. Hunter v. Prinsep, 10 East, 378, 394; The 
Arno, 8 Asp. M. C. 5, 6; Ellis v. Willard, 9 N. Y. 529, 532; The 
Tornado, 108 U. S. 342; and under this contract the perils of 
the sea are excepted. The law of carriage by sea rests on the 
basis of this simple contract. The ship-owner has the right to 
carry the cargo and the cargo-owner has the right to have it 
carried. The ship-owner may carry to the destination, Allen 
v. Mercantile Ins. Co., 44 N. Y. 437; the cargo-owner cannot 
get the goods at an intermediate port except by paying full 
freight. Schouler Bailments, 3d ed., sec. 528; 2 Parsons Con- 
tracts, 9th ed., p. 425; The Teutonia, 1 Asp. M. C. 32; Palmer 
v. Lorillard, 16 Johns. 348, 355; The Nathaniel Hooper, 3 Sum- 
ner, 542, 555; unless they are voluntarily given up for a less 
amount. 2 Parsons Contracts, 9th ed. p. 427; Smyth v. Wright, 
15 Barb. 51; McKibbin v. Peck, 39 N. Y. 262; Hunt v. Haskell, 
24 Maine, 339. The ship-owner has the right to complete the 
carriage and may have a reasonable time in which to repair 
his injured vessel or he may trans-ship and send the goods on 
in another vessel. Shipton v. Thornton, 9 A. & E. 314; The 
Soblomsten, L. R. 1 A. & E. 293; McGaw v. Ocean Ins. Co., 23 
Pick. 405; Harrison v. Fortlage, 161 U. 8S. 57, 65. 

Ordinarily the ship-owner keeps possession of the goods 
during carriage, but possession in him is not essential. He 
may forward the cargo in a vessel belonging to someone else if 
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his vessel is injured, Shipton v. Thornton, 9 A. & E. 314; and he 
is entitled to freight though the voyage be only partly per- 
formed by himself and completed by salvors or insurers. Hub- 
bell v. Great Western Ins. Co., 74 N. Y. 246; Hughes v. Sun 
Mutual Ins. Co., 12 Daly, 45; 8. C. 100 N. Y. 58. 

Capture by an enemy does not put an end to the right to 
freight, which is only suspended and revests in the ship-owner 
on recapture. Carver, Carriage by Sea, 3d ed., p. 274; The 
Copenhagen, 1 Rob. 289; Spafford v. Dodge, 14 Massachusetts, 
65. 

If the cargo-owner forcibly takes possession of the goods the 
right to freight is not thereby lost. Braithwaite v. Power, 1 
N. Dak. 455. 

The question of possession therefore is not one of the im- 
portant things to be considered as the rights of the parties to a 
contract of carriage do not depend on it. 

When Andreasen left the bark he had no thought of complet- 
ing the voyage, but his thoughts not communicated to the 
cargo-owner had no effect on the relations between the parties 
and there was no absolute remuneration. Palmer v. Lorillard, 
16 Johns. 348, 357. He had the right to carry the lumber to 
Montevideo. He never gave up this right. His excusable 
abandonment of the vessel was not a breach of the contract 
because it was a thing mutually expected and expressly allowed 
for. Cargo of the Bark Luteken, 6 Ben. 565, 569; Ellis v. Wil- 
lard, 9 N. Y. 529; Roehm v. Horst, 178 U. 8. 1, distinguished. 

When the master rejoined his vessel the situation was the 
same as if he had not been obliged to abandon her but had put 
into a port of necessity. The question was whether he could 
repair his ship within a reasonable time and complete the voy- 
age. He could do so and he was bound to do so. If he had 
refused so to do he could not have recovered any freight at all. 
2 Parsons Contracts, 9th ed., p. 427; Hunter v. Prinsep, 10 
Last, 378, 394; Portland Bank v. Stubbs, 6 Massachusetts, 422; 
Adams v. Haught, 14 Texas, 243; Welch v. Hicks, 6 Cowen, 504; 
but would have been liable in damages for breach of the con- 
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tract of carriage. Hill v. Wilson, 4C. P. D. 329; Assicurazioni 
Generali v. S. S. Bessie Morris Co. (1892), 1 Q. B. 571. 

The master was entitled to full freight without deductions. 
Ward & Co. are not entitled to any credits. 

The question is, not what amount Andreasen has lost but 
what the liability of Ward & Co. is for having seized the goods. 
In cases where the injured party is insured it is no defense to 
the wrong doer that the insurance has been paid. Clark v. 
Wilson, 103 Massachusetts, 219; Chicago Co. v. Pullman Co., 
139 U. S. 79. 

Here the same rules should apply as have always been laid 
down in cases where the voyage was prevented by the cargo- 
owners. Shipton v. Thornton, 9 A. & E. 314, 335; Cargo ex 
Galam, Br. & Lush., 167; The Soblomsten, L. R. 1 A. & E. 293; 
The Nathaniel Hooper, 3 Sumner, 542, 555. The voyage was 
prevented by Ward & Co. and they are, therefore, liable to the 
same extent as other cargo-owners who have broken up a voy- 
age which the ship-owner was willing to carry on. 


Mr. Justice Hotes delivered the opinion of the court. 


This case comes here by certiorari to the Circuit Court of Ap- 
peals. The decree in that court was made in a cause in which 
were consolidated four suits: A libel for salvage against the 
Eliza Lines, her cargo and freight; a libel for possession by the 
cargo-owners against the cargo; a libel by the master against 
cargo and cargo-owners for freight and general average, and a 
libel by a bottomry lender against the vessel and freight. The 
Eliza Lines, a Norwegian bark, was bound on a voyage from 
Pensacola to Montevideo with a cargo of lumber, under a char- 
ter party, “the dangers of the seas, fire and navigation always 
mutually excepted.” It was abandoned, justifiably, in conse- 
quence of dangers of the seas, and was afterwards picked up by 
salvors and brought into Boston on September 19, 1889. The 
master was notified by the owners and came on from St. John, 
New Brunswick, arriving on September 21. The cargo-owners 
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(Ward & Co.) and the master both demanded possession of the 
cargo from the salvors, but the salvors retained possession and 
filed their libel for salvage on September 26. The next day the 
master filed a claim for ship and cargo and within an hour Ward 
& Co. filed their claim for the cargo as above mentioned. On 
October 5 the vessel was delivered to the master, and on Octo- 
ber 18 the master moved for a delivery of the cargo to him upon 
stipulation in order to resume his voyage, while Ward & Co. 
moved that the cargo be sold on the ground that its value was 
rapidly diminishing by reason of charges and costs. The for- 
mer motion was denied and the latter granted on November 16. 
On November 27 the master filed his libel for freight and general 
average. The Circuit Court, reversing the decision of the Dis- 
trict Court, held that the master should have been allowed to 
complete the voyage and earn freight, and charged the cargo- 
owners personally with the net freight that would have been 
earned, with other particulars not necessary to mention. 61 
Fed. Rep. 308; 102 Fed. Rep. 184. The decree was affirmed 
with a slight variation by the Circuit Court of Appeals. 114 
Fed. Rep. 307. 

The question is whether the abandonment of the vessel by the 
master and crew gave the cargo-owners a right to refuse to go on 
with the voyage in the circumstances disclosed; in other words, 
whether the cargo-owners properly were treated as guilty of a 
breach of contract for preventing the continuance of the voyage 
by their refusal and by procuring a sale. It will be noticed 
that the decree must stand on the ground that the contract was 
broken by the cargo-owners and that the ship-owners were en- 
titled to recover under it, although the voyage was not com- 
pleted. The decree was not upon a new contract such as it was 
attempted to set up in Hopper v. Burness, 1 C. P. D. 137, or 
upon the analogy of a quantum meruit at common law, which 
was expressly disavowed. The very foundation of a recovery 
upon the latter ground is that the express contract is out of the 
way, but that a benefit has been received which ought to be 
paid for. Therefore, in such a case the recovery cannot exceed 
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the benefit, as often has been explained in the books. Gillis v. 
Cobe, 177 Massachusetts, 584; Keener, Quasi-Contracts, Ch. 4. 
See Flaherty v. Doane, 1 Lowell, 148, 150. In the case at bar, 
while the District Court allowed freight pro rata as a charge on 
the proceeds of the cargo, the Circuit Court of Appeals held the 
cargo-owners personally for asum much exceeding that amount, 
and therefore much exceeding the benefit actually received. 
It will not be necessary to consider the decree of the District 
Court, since that was not appealed from by the cargo-owners, 
and we shall not discuss the effect of the judicial sale, as it is 
not necessary in the view which we take. 

There is no doubt that the English decisions confidently as- 
sert the cargo-owners’ right to refuse to go on. They may be 
read in the reports, and there is no need to do more than to refer 
tothem. The Arno, 8 Asp. Mar. Cas. 5; The Leptir, 5 Asp. Mar. 
Cas. 411; The Argonaut, Shipping Gazette, Weekly Summary, 
Dec. 5, 1884, p. 775; The Cito, 7 P. D. 5; The Kathleen, L. R. 
4 Ad. & Ec. 269. The only point which they leave open is 
whether, if the master should get the abandoned vessel and 
cargo back from the salvors before the cargo-owners had de- 
clared an election to end the contract, he might in that way 
revive his right to finish the voyage. On that point it is 
enough to say here that if the English rule is right, then, even 
if there is any such qualification to it, the exception must de- 
pend upon something more substantial than a few minutes’ 
priority in filing a libel, when neither master nor cargo-owner 
has possession either uf cargo or ship, as, plainly, neither had in 
this case. 

The right of cargo-owners to treat the contract as ended by 
the abandonment of the ship was asserted much earlier than the 
English cases by Judge Ware in The Elizabeth and Jane, 1 Ware, 
41,8. C.15 Fed. Cas. 478, Case No. 8321, and earlier still by Mr. 
Story before he became a justice of this Court, in his edition of 
Abbott on Shipping (1810), pp. 338, 512, citing Dunnett v. Tom- 
hagen, 3 Johns. 154, and Mason v. Ship Blaireau, 2 Cranch, 240. 
We see nothing in The Nathaniel Hooper, 3 Sumner, 542, suffi- 
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cient to prove that he changed his opinion. That case is cited 
in 3 Kent Comm., 13th ed. 228, along with Post v. Robertson, 
1 Johns. 24, in which and in Dunnett v. Tomhagen, supra, the 
Supreme Court of New York and Chief Justice Kent took the 
same general view, subject to the question whether there might 
be a recovery on a quantum meruit when benefits were accepted 
under the contract, in spite of a failure of complete performance. 
See Caze v. Baltimore Ins. Co., 7 Cranch, 358, 362. 3 Kent 
Comm. 229. Other cases are The Mansanito, 22 Fed. Cas. 594, 
No. 13,075. The James Martin, 88 Fed. Rep. 649. See also 3 
Kent Comm. 196. In short, we are aware of no decision in 
this country or in England before the present case which casts 
any doubt upon the rule. 

It was thought by the Circuit Court and Circuit Court of Ap- 
peals that the doctrine so unanimously sanctioned by so many 
of the most eminent judges of this country and of England is 
unjust, and the case was put of a long voyage nearly completed 
and the ship and cargo subsequently brought by salvors intact 
to the port of destination. But we are of opinion that there is 
no injustice in holding that what excuses the ship excuses the 
cargo, and that the rule is in accord with the general principles 
of contract. Subject to the question whether the cargo-owners 
broke their contract, it seems to us more unjust to charge them 
personally, in favor of those who failed to complete the voyage 
as contemplated, with a sum much exceeding the benefit which 
the cargo-owners received from what was done. Of course it is 
desirable, if there is no injustice, that the maritime law of this 
country and of England should agree. 

To begin at a distance, a repudiation of a contract, amount- 
ing to a breach, warrants the other party in going no further in 
performance on his side. Roehm v. Horst,178 U.S. 1. But 
the same thing is true of an absolute repudiation not amount- 
ing toa breach. Frost v. Knight, L. R. 7 Ex. 111, 113; Phill- 
potts v. Evans, 5 M. & W. 475, 477; Ballou v. Billings, 136 
Massachusetts, 307, 309. 

It appears to us and we shall try to prove that an abandon- 
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ment of the ship must be regarded as a renunciation of the con- 
tract, even if not a repudiation of its terms as binding. It is an 
overt act which is more than an attempt to give up the voyage. 
It not merely makes the completion of the voyage so improba- 
ble, by reason of the helplessness in which the ship is left and 
the intent with which the act is done, as practically to destroy 
the value of the contract to the cargo-owner, see Swift and Com- 
pany v. United States, 196 U.S. 375, 396, it is a present failure 
to do what the contract requires, if the purposes of the contract 
are to be carried out. The requirement is shown by the fact 
that the abandonment would be a cause of action unless justified. 
It not only would be a breach of contract but no one questions 
that it would authorize a rescission of the contract on the other 
side, which not every breach of contract does. That it would 
authorize rescission or refusal to allow the master to change his 
mind if the vessel was saved shows that a continuous intent 
and effort to go on with the voyage is an essential condition to 
the obligation to pay freight. It shows, what needs no illus- 
tration, that the continuous care of the master is the main 
object of the cargo-owners’ interest in the contract. By the 
general principles of contract an open cessation of performance 
with the intent to do no more, even if justified, excuses the 
other party from further performance on his side. The princi- 
ple is not peculiar to charter parties, it is illustrated in other 
parts of the law. See Roehm v. Horst, 178 U.S. 1. 

In the case at bar the vessel was abandoned with the intent 
not to return to her or to complete the voyage. This is ad- 
mitted, if admission be necessary, by the testimony of the mas- 
ter. Of course it is not disputed that the completion of the 
voyage and delivery of the cargo are absolute conditions to the 
undertaking to pay freight, by the express terms of the con- 
tract and the familiar rule of law. 3 Kent Comm. 220, 228. 
The master left ship and cargo to their fate, and we cannot 
doubt, although it was denied, that, after he had done so, if the 
cargo-owners had been the salvors they could have treated the 
voyage as at anend. The ground must be that the abandon- 
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ment was more than an attempt, or a mere offer of rescission 
which might be revoked by the master before acceptance, and 
that it was an unequivocal departure from the conditions which 
the contract imposed. If the abandonment had been unjusti- 
fied and a breach of contract, of course it would not have ended 
the contract, but would have left the choice whether to end it or 
not to the cargo-owner. If justified, the simplest view would 
be that it was so because the contract authorized the master to 
end it when prevented from performance by perils of the sea, 
and that the contract was ended. But at all events, as control 
of the ship and voyage was given up and never regained, the 
abandonment at least gave an irrevocable power to the cargo- 
owners to decline to be further bound. See, in addition to cases 
cited above, 3 Kent Comm. 196. The opposite view must be 
that the master still is bound to go on with the voyage notwith- 
standing his justifiable abandonment, if a chance should turn 
up, a view which leaves his duties in a very ambiguous shape, 
or else that the master has the choice, which gives the election 
to the party whose act has made the trouble, as against the 
party that has done nothing and has had nothing to say. 

If it be true that if, on the other hand, the master had rejoined 
the ship before any one else had taken possession, or had got it 
back from the salvors before the cargo-owners had been heard 
from, he might have had a right to complete the voyage, the 
ground must be that the law would not insist on a technical 
breach of condition when there had been no substantial change 
of circumstances and no harm done. 

The argument on the other side consists largely in the attempt 
to treat leaving the ship under stress of perils of the sea as not 
distinguishable on principle from being torn bodily away from 
it by tempest. This is one of the oldest fallacies of the law. 
The difference between the two is the difference between an act 
and no act. The distinction is well settled in the parallel in- 
stance of duress by threats, as distinguished from overmastering 
physical force applied to a man’s body and imparting to it the 
motion sought to be attributed to him. In the former case 
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there is a choice and therefore an act, no less when the motive 
commonly is recognized as very strong or even generally over- 
powering, than when it is one which would affect the particular 
person only, and not the public at large. It has been held on 
this ground that duress created by fear of immediate death did 
not excuse a trespass. Gilbert v. Stone, Aleyn, 35; S. C. Style, 
72; Scott v. Shepherd, 2 W. Bl. 892, 894. See Miller v. Horton, 
152 Massachusetts, 540, 547. It has been held that a similar 
plea in the case of shipwrecked men at sea did not prevent the 
killing of one of them from being murder. Queen v. Dudley, 
14Q. B. D. 273. See United States v. Holmes, 1 Wall. Jr.1. It 
is clear that a contract induced by such fear is voidable only, 
not void, and that the ground of avoidance being like fraud, 
that the party has been subjected to an improper motive for 
action, when that motive has been created by a stranger and is 
unknown to the party the contract stands. Keilwey, 154a, pl. 
3. Fairbanks v. Snow, 145 Massachusetts, 153. So a convey- 
ance induced by duress is operative until avoided and cannot 
be set aside when the property has passed to a purchaser without 
notice. Bainbrigge v. Browne, 18 Ch. D. 188, 197; 2 Williams, 
Vendor & Purch. 767; Clark v. Pease, 41 N. H. 414. The dis- 
tinction is as old as the Roman law, Tamen coactus volui. D. 
4.2.21 §5. 1 Windscheid, Pandekten, § 80. 

The same principles which apply to the making of a contract 
apply to the breach of it and to non-performance of the condi- 
tions attached to performance on the other side. The contract 
before us by construction provides that an abandonment of the 
voyage in consequence of the perils of the sea shall not be an 
actionable breach, but it equally provides that a completion of 
the voyage shall be an absolute condition to the right to freight. 
The same absoluteness attaches the further condition implied 
from the first that the effort to complete the voyage shall not 
be given up voluntarily, midway. 

The argument urged to the effect that the cargo’s liability to 
general average created a right to have the voyage finished, 
however it might have been otherwise, does not need an ex- 
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tended answer. The cargo-owners had the same right to treat 
the contract as ended as against a ship-owner who had cut down 
a mast that they would have had against one who had made no 
sacrifice for the common good. The contract is the supreme 
source of mutual rights, and cannot be overridden by the inci- 
dents of its performance. 

The case was brought here by the cargo-owners to get rid, if 
possible, of the personal liability imposed by the Circuit Court. 
As this court is of opinion that the personal liability should not 
have been imposed, no other question needs consideration here. 

Decree reversed. 


Mr. Justice Brown, with whom were Mr. Justice HARLAN, 
Mr. Justice McKenna and Mr. Justice Day, dissenting. 


Underlying all the questions connected with the libel of Ward 
& Co. for the possession of the cargo, and that of Andreasen in 
the nature of a cross libel against the cargo in rem, and against 
Ward & Co. in personam for freight, is the proposition that the 
abandonment of the vessel by the master and crew operated as 
a dissolution of the contract of affreightment and authorized 
Ward & Co. to reclaim possession of the cargo, either freed alto- 
gether from any claim for freight, or upon the payment of a 
pro rata freight to Boston. 

The general principles applicable to a contract of affreight- 
ment are entirely well settled, but it may not be amiss to restate 
such of them as bear upon the effect of an abandonment at sea, 
and subsequent rescue of the vessel. The contract is an entire 
one, and cannot be apportioned, unless by consent of the parties. 
The Nathaniel Hooper, 3 Sumner, 542, 554; Hunter v. Prinsep, 
10 East, 378, 394; Post v. Robertson, 1 Johns. 24, 26. From the 
moment the cargo is delivered to the vessel, each is bound to the 
other for the performance of the contract. The shipper cannot 
recover his cargo except upon the payment of full freight. T'in- 
dall v. Taylor, 4 Ellis & Bl. 219. Neither can the vessel demand 
any portion of the freight until the cargo is delivered at the port 
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of destination. If the vessel meet with disaster at sea and put 
into a port of refuge, she is entitled to retain the cargo for a rea- 
sonable time for repairs, or to trans-ship it to another vessel, in 
order that her freight may be earned. The Soblomsten, L. R. 1 
Ad. & Ec. 293; 1 Pars. on Ship. 175, 231;.Cargo ex Galam, Br. & 
L. 167, 178. If, however, the master of the vessel is willing to 
surrender the cargo at an intermediate port, and the shipper is 
willing to receive it, he may do so upon payment of a pro rata 
freight. In other words, the parties may substitute a new con- 
tract for the original one. Neither party, however, can be com- 
pelled to this course. Post v. Robertson, 1 Johns. 24, 27. 

If it be once granted that, in case of shipwreck or other disas- 
ter, the contract of affreightment is not dissolved, and the au- 
thorities on this question, both in this country and in England, 
settle this beyond controversy, Cargo er Galam, Br. & L. 167; 
Shipton v. Thornton, 9 Ad. & Ellis, 314, it is difficult to see why, 
on principle, a compulsory abandonment at sea should work a 
different result, provided the vessel be ultimately rescued and 
taken into port. The abandonment is but a feature of the dis- 
aster, and is no abandonment at all of the ship and cargo in the 
sense in which that word is used in the law of marine insurance, 
where a vessel after such disaster is abandoned to the under- 
writers. Thornely v. Hebson, 2 B. & Ald. 513, 519. In such 
case the abandonment is a voluntary and complete surrender of 
the ship and cargo, and of all right, title and interest thereto, 
and the underwriter becomes the owner with all the rights and 
liabilities incident to such ownership. _ It is true it has been held 
that the underwriter may decline to accept such abandonment 
and may repair the vessel and return it to the owner, but that 
does not change the character of the abandonment. 

The same may be said of the throwing overboard of portions 
of a cargo of perishable articles, on account of rottenness, pu- 
trescence or threatened danger to the rest of the cargo. But 
the case under consideration is more nearly analogous to the 
jettison of valuable cargo for the purpose of relieving the ship 
or preventing her from drifting ashore. This has never been 
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supposed to work any change in the ownership or an abandon- 
ment of the property, although it may subject it to the claim of 
salvors, who may subsequently rescue it. The Kathleen, L. R. 
4 Ad. & Ec. 269, 278. The abandonment of the ship and cargo 
in this case did not operate as a transfer of the property to any 
one who should rescue it, but was an involuntary abandonment 
of the voyage, a relinquishment of any present intention to con- 
tinue it, and a flight from the vessel to save the lives of the 
crew, and for the purpose of obtaining a supply of fresh water. 
If the abandonment have the effect claimed for it, of dissolving 
the contract of affreightment, logically it would have that effect 
from the moment the master and crew were transferred to the 
schooner which took them off; but it will not be doubted that, 
if within an hour, a steam tug had hove in sight and offered to 
take the abandoned vessel in tow, the rights of the master and 
owner would have remained unimpaired, except for the claim 
for salvage. In our view it would make no difference whether 
the master had hired a steam tug to tow her to a place of safety, 
or whether, after the master and crew had left her, a vessel had 
come along, picked her up and towed or navigated her to a har- 
bor of refuge. Granting that the master and crew left her with 
no intention of returning, such intention was caused by the 
belief on his part that she was a total loss. But if the cireum- 
stances were so changed that she did not become such, we see 
no reason why he was not entitled to change his mind in that 
particular, provided that he acted with sufficient promptness, 
and intervening rights had not accrued. 

The facts of this case show that as soon as the master learned 
of the rescue of the vessel he went to Boston, arriving Septem- 
ber 21, two days after the barque, went aboard the vessel, an- 
nounced his intention of completing the voyage, and, the day 
after the libel for salvage was filed, interposed a claim for ship 
and cargo, in which he alleged that he was entitled to the pos- 
session of the cargo of hard pine lumber then on board of her, 
having given bills of lading for it, and being obliged by the 
terms of such bills of lading to deliver said cargo at Montevideo 
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in the province of Uruguay. There was manifestly no lack of 
diligence here, although the agents of Ward & Co. filed a claim 
to the cargo later on the same day, and on October 18 filed a 
libel for possession and moved for a sale of the cargo. The 
question was thus squarely presented as to which of these par- 
ties was entitled to the cargo, which was manifestly dependent 
upon the other question, whether the contract of affreightment 
was still in existence. That there was no definite intention of 
abandoning the lien of the ship upon the cargo is shown by the 
fact that as soon as the master was informed that the vessel 
had been rescued he took immediate steps to recover possession 
of the cargo. 

The American cases upon the effect of abandonment of a ves- 
sel at sea upon the contract of affreightment are not of any great 
value, as the subject is not fully discussed in any of them and 
the question was not presented in the aspect in which it is before 
us in this case. In the Elizabeth and Jane, 1 Ware, 41, the pe- 
tition was for wages, which were denied upon the ground that 
the vessel had been abandoned and no freight had been earned. 
The case of The Nathaniel Hooper, 3 Sumner, 542, is still more 
indefinite in its treatment of the subject herein involved. So, 
in the case of Dunnett v. Tomhagen, 3 Johnson, 154, wages were 
denied to the seamen, because no freight was earned on the 
homeward voyage, no part of the cargo being delivered by 
the ship. 

In Post v. Robertson, 1 Johns. 24, the vessel was abandoned 
after performing three-fourths of her homeward voyage, was 
rescued by salvors and brought into port, where the cargo was 
sold, and the proceeds paid to the salvors and owners. It was 
held that this was not such a delivery of the cargo as would en- 
title the ship-owners to maintain an action on the charter party 
for full freight. The case turned largely upon the form of ac- 
tion, covenant, and the court was inclined to the opinion that 
an action might have lain for a quantum merutt. 

In none of these cases was the question discussed as to the 
power of the master to reclaim possession of the cargo at the 
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port of refuge in order to earn his freight, it being seemingly 
assumed that the wreck and abandonment of the vessel had 
dissolved all contracts, and especially that of the seamen, who 
attempted to enforce their lien upon the cargu before freight 
had been earned by its delivery at the port of destination. 

It may be frankly admitted that the English cases lay down 
the rule that the abandonment of the vessel puts an end to the 
contract of affreightment, or at least it gives the owner of the 
cargo an option to do so. The case of The Kathleen, L. R. 4 
Ad. & Ec. 269, is the earliest upon the subject, and asserts a 
principle which has been followed in the subsequent English 
cases. The Kathleen had left Charleston with a cargo of cot- 
ton bound for Bremen, and when in the English Channel suf- 
fered a collision with another vessel, for which the Kathleen 
was in nowise to blame. On the following day she was aban- 
doned by her crew and rescued by salvors, taken to Dover and 
sued for salvage. The owner of the Kathleen applied for leave 
to bond the cargo in the salvage suits in order that they might 
carry the same to its destination. The court ordered the cargo 
sold on the ground that it was deteriorating fast through the 
damage sustained by salt water. A suit for freight was subse- 
quently instituted by the owners of the vessel. Sir Robert 
Phillimore held that the original contract between the owners 
of the ship and cargo was at an end, and that no freight was 
due, and in answer to the claim of pro rata freight observed that 
the title to such pro rata freight must arise out of a new con- 
tract with the ship-owner, to which both parties assent, and as 
neither party assented, pro rata freight was not due. In view 
of the fact that atleast seven-eighths of the voyage had been 
performed ; that the collision which put an end to the voyage 
was not in anywise the fault of the Kathleen ; that she was taken 
into a port in the immediate neighborhood, and that the vessel 
stood ready to take the cargo on to Bremen and earn her freight, 
we are not favorably impressed with the natural justice of a de- 
cision which denied even pro rata freight to the master. 

The case of The Cito, 7 P. D. 5, was much like that of The 
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Kathleen, which was followed by the Court of Appeals in an 
opinion by Lord Justice Brett, subsequently Lord Esher. The 
Cito, on a voyage from Wilmington to Rotterdam, with a cargo 
of resin in barrels, was, owing to the peril of the sea, abandoned 
by her crew off the American coast. She was subsequently 
picked up and navigated to Plymouth, and there arrested for 
salvage. The court declined to hold that a mere abandonment 
at sea put an end to a contract of affreightment, since the aban- 
donment might be wrongful, and in such a case the owner of 
the cargo might sue the ship upon its contract; but it held that 
the abandonment was so far binding upon the ship-owner as to 
allow the cargo-owner to treat such contract as abandoned. 
The court also held that the court below was right in ordering 
the cargo to be delivered to the owners upon their giving bail 
for salvage. Some stress was laid upon the fact that before 
the ship-owners sought the possession of the cargo, the cargo- 
owners had intervened and applied for it. 

In the case of The Leptir, 5 Asp. M. L. C. 411, the salving ves- 
sel took off the crew of the vessel in distress, refused to allow 
her own crew to return, and the two vessels were navigated into 
a port of refuge. It was held that there was no abandonment, 
that the case of The Cito did not apply, and the court decreed 
for a pro rata freight. 

In The Argonaut, unreported, but published in the Shipping 
Gazette of December 5, 1884, a vessel on a voyage from Halifax 
to Liverpool was abandoned by her crew and picked up by sal- 
vors off the English coast. On being taken to Plymouth the 
owners demanded the cargo, but the court ordered it carried to 
Liverpool, where it obtained a higher price than the owner could 
have gotten for it at Plymouth. It seems to have been carried 
in the ship by her own crew from Plymouth to Liverpool. The 
Admiralty Court allowed a quantum meruit freight, but its de- 
cree was reversed by the Court of Appeals, which held that the 
ship was entitled to nothing. 

The prior cases were, however, pushed to their logical con- 
clusion in that of The Arno, decided by the Court of Appeals, 
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8 Asp. M. L. C. 5. The vessel, while on a voyage from New 
York to Liverpool, was, owing to stress of weather, abandoned 
at sea on March 31, and three days thereafter was picked up by 
a salvage crew, and taken to Liverpool, her port of destination. 
The Admiralty Court held that, although the cargo was de- 
livered by the vessel on which it had been originally shipped, 
at the port of destination, the act of abandoning her so clearly 
indicated the intention of the master not to carry out the con- 
tract, as to entitle the owners of the cargo to treat that act as 
putting an end to it. It was held that no freight was recover- 
able. It appeared that on April 11, as soon as the owner of the 
Arno heard of the abandonment, he made an arrangement with 
the salvors, sent a tug to meet the vessel, which returned with 
her to Liverpool on April 25. It was intimated that if, before 
notice to the ship-owner of the election of the cargo-owner to 
treat the contract as at an end, he had been able to resume 
possession of the ship and cargo, he might perhaps have been 
able to annul the abandonment, but not having done so, the 
cargo-owner had a right to treat the abandonment as a dissolu- 
tion of the contract. The judgment was affirmed by the Court 
of Appeals. It is true that in this case the cargo was not de- 
livered at the port of destination by the crew of the ship, but 
by the salvor’s crew. It was, however, delivered by the ship 
herself, and we see no reason why the salvor’s crew might not 
have been treated as the agent of the ship, in that particular; 
but the court held to the hard and fast rule of The Cito, that the 
abandonment of a ship ipso facto put an end to the contract of 
affreightment, notwithstanding the fact that the cargo was de- 
livered by the same ship and at the port of destination. Under 
such circumstances the denial of all freight seems to have 
worked a great hardship. 

Although the House of Lords has not yet spoken upon the 
subject, these cases must be regarded as settling the English 
rule that a compulsory abandonment of a vessel at sea puts an 
end to the contract of affreightment and disentitles her owners 
to recover any portion of her freight, notwithstanding that she 
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and her cargo may be picked up by salvors and taken into an 
intermediate port, or even to the port of discharge. 

That the soundness of this doctrine has not been accepted 
without challenge is evident, not only from certain expressions 
by some of the English writers, but notably by Dr. Wendt, in 
his work on Maritime Legislation, wherein he speaks of The 
Cito as having caused much surprise among those interested in 
maritime commerce, and comments upon it as follows (3d edi- 
tion, page 629): 

“So long as this Cito decision stands it gives the cargo owner 
the full option to take advantage of the common misfortune 
for the purpose of evading the contract entered into by him. 
This, I confidently assert, is opposed to every principle of law 
and justice. A contract, by the law of every civilized country, 
holds good until both parties to it, of their own free will, agree 
that it shall not be carried out. Now, how can the abandon- 
ment of a ship in such a case as The Cito be taken to be an ex- 
pression of an agreement on the part of the owners of the ves- 
sel to cancel the contract? The action of the crew in leaving a 
vessel to save their lives is not an act of will at all; they have 
to desert their vessel under the pressure of a vis major. How 
can this be taken to show an agreement on the part of the ship 
owner to abandon his part of the contract? He has no power 
to exercise any option at all. If, when the vessel is recovered 
and the owner again requires [acquires?] the power to exercise 
his will in the matter, he then elects not to carry out his con- 
tract, and the cargo owner agrees, well and good; the contract 
is put an end to by mutual consent. To assume, however, 
such consent on the part of one of the contracting parties from 
an action forced on his servants by a power which cannot be 
resisted seems to me to be a doctrine utterly opposed to common 
sense.’ 

The ruling of the English courts that even a delivery of the 
cargo at the port of destination does not entitle the ship-owners 
to any freight whatever, seems a somewhat startling innova- 
tion upon the ancient rule of the Admiralty, that a loss occa- 
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sioned by a peril of the sea shall be borne as a common burden 
and shared. proportionately by the ship, cargo and freight, as 
well as a departure from the general rule that neither party can 
put an end to a contract without the assent of the other. 

We consider the sounder doctrine to be that the compulsory 
abandonment of a ship at sea should be treated merely as a re- 
linquishment of the voyage and of any present intention to con- 
tinue it, but that if the vessel be subsequently rescued and taken 
into an intermediate port, the master retains the same right 
given to him by an ordinary disaster at sea, unattended by an 
abandonment, to resume possession of the ship and cargo, sub- 
ject, of course, to the claim of salvors, and carry the latter for- 
ward to its destination, provided he act with promptness and 
before any intervening rights had accrued. 

The opinion of the court assumes that the abandonment of 
the vessel was a repudiation and a rescission of the contract of 
affreightment, when in fact it was involuntary, designed only 
to save the lives of the crew, and had as little effect upon the 
contract as if the vessel had met with a disaster not involving 
an abandonment and put into a port of safety for repairs. It 
apparently ignores the principle that, to constitute a rescission, 
there must be the same intent to rescind as there was originally 
to contract, and that the intent to rescind should not be inferred 
without some act which points unmistakably to that conclu- 
sion. There is no more reason for holding that the abandon- 
ment of the ship was a rescission of the contract of affreightment 
than that such abandonment was a renunciation of all the 
owner’s title to the ship in case she were subsequently rescued. 
Whether, if Ward & Company had insisted upon the ship carry- 
ing out her contract they might, in case of refusal, have had a 
cause of action, it is unnecessary to consider. It view of the 
severity of the storm, and of the danger of remaining on board, 
the effect of her abandonment on the contract probably never 
entered the mind of the master. Such abandonment was not 
a failure to perform the contract in any particular, since it was 
the result of an overwhelming necessity, and if the vessel were 
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rescued the master might repair and continue the voyage, or 
trans-ship the cargo to another vessel after the extent of the dam- 
age had been ascertained. He might indeed have supposed 
that the ship was irretrievably lost, but both parties took the 


chance of its being rescued and taken to a port of safety, when ~ 


the question would then arise whether prudence required her 
to be repaired, or the cargo trans-shipped. 

In such case the same question arises as if the ship had met 
with a disaster, and been navigated into a port by her own crew. 
We think it makes no difference in principle whether a tug is 
hired by the master to take his ship into port, or a tug in the 
employment of another person comes along and picks her up. 
If the cargo-owner had himself rescued the vessel he might 
doubtless have declared the contract rescinded, but it is quite 
otherwise if the vessel be rescued by her own master and crew, 
or be taken in tow by a third party. 

Applying the doctrine of the opinion, it would follow (and 
such are the English cases of The Kathleen and The Arno) that 
if the vessel be abandoned near her port of destination and 
towed into such port by a salving tug, she loses her whole freight 
and cannot even recover on a quantum meruit, though the whole 
voyage be performed. 

This conclusion seems so irreconcilable with natural justice 
that we are constrained to dissent. 
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McGUIRE v. BLOUNT. 


CERTIORARI TO THE UNITED STATES CIRCUIT COURT OF APPEALS 
FOR THE FIFTH CIRCUIT. 


No. 6. Submitted January 18, 1905, restored to docket January 30, 1905, orally argued - 
October 12 and 13, 1905.—Decided October 30, 1905. 


While courts will guard against any attempt of an interested judge to force 
himself upon litigants, if the record does not clearly establish the dis- 
qualification relied upon this court will not disturb the judgment on that 
ground. 

The plaintiff in ejectment must recover on the strength of his own title, 
which must be sufficiently established to warrant a verdict in his favor, 
and in the absence of that open, notorious and continuous adverse pos- 
session necessary to prove a title by prescription, he may be defeated if the 
defendant is not a mere trespasser or interloper and shows an outstanding 
and subsisting title in a stranger. 

Spanish documents coming from official custody and bearing on their face 
every evidence of age and authenticity and which otherwise are entitled 
to admissibility as ancient documents will not be excluded because sub- 
jected to various changes of possession during the transition of the Gov- 
ernment of Florida from Spain to the United States and during the Civil 
War, where it does not appear that they were ever out of the hands of a 
proper custodian, that the originals were lost, or there had been any 
fraudulent substitution. 

Proceedings had many years ago to convey title under Spanish laws are not 
to be scrutinized with a view to discovering defects, and, if sufficient under 
the Spanish system, they will not be upset on technical objections to their 
regularity even if such objections might have been successfully urged in 
the forum where, and at the time when, the proceedings were had. 

Where the court would be bound to set a verdict aside for want of testimony 
to support it, it may direct a finding in the first instance and not await 
the enforcement of its view by granting a new trial. 


THE facts are stated in the opinion. 


Mr. Benjamin Micou, with whom Mr. Hilary A. Herbert, 
Mr. E. T. Davis and Mr. Simeon S. Belden were on the brief 
for plaintiff in error. 


Mr. William A. Blount in propria persona, and for other re- 
spondents, and with whom Mr. A. C. Blount, Jr., was on the 
brief. 





McGUIRE v. BLOUNT. 143 
199 U.S. Opinion of the Court. 


Mr. Justice Day delivered the opinion of the court. 


This case was begun in the Circuit Court of the United States 
for the Northern District of Florida to recover in ejectment 
certain lands described in the declaration. The defendants 
answered, and issues were joined as to the right of possession of 
the lands in question. 

Upon the trial, after the testimony was submitted and the 
cause argued, the court instructed the jury to find for the de- 
fendants. Upon writ of error this judgment was affirmed by 
the Circuit Court of Appeals. 121 Fed. Rep. 1020. 

The plaintiffs, when the case was called for trial, filed a writ- 
ten motion or petition, challenging the right of the presiding 
judge to hear the case, and praying that he ‘‘recuse” himself. 
The petition was denied and the judge presided at the trial of 
the case. The ground of the petition for recusation was that 
the wife of the judge had acquired an interest in the property 
which was the subject matter of the litigation. The petition 
was not sworn to, and while a statement was made of the desire 
of the plaintiffs to offer testimony in support thereof, the names 
of witnesses were not furnished, no affidavits were filed, and no 
definite statement made of what witnesses would say if per- 
mitted to testify. The judge overruled this motion, stating 
that his wife had no interest in the property, and with a view 
to convey an interest the vendor had tendered a quitclaim deed 
to his wife, which had been declined, and no delivery ever made 
thereof or title vested in her. Later the judge placed on file 
an affidavit of a real estate agent, stating substantially the same 
facts. 

While the courts cannot too carefully guard against any at- 
tempt of an interested judge to force himself upon litigating 
parties, and should scrupulously maintain the right of every 
litigant to an impartial and disinterested tribunal for the deter- 
mination of his rights, we find in this record nothing establish- 
ing or offering to establish in any legitimate way the disquali- 
fication relied upon because of a pecuniary interest in the 
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controversy resulting from his wife’s alleged ownership of a 
part of the land in question. 

The petitioners, who were plaintiffs in the original case, 
sought to recover the tract of land as the heirs of one Gabriel 
Rivas. The tract originally owned by him consisted of about 
three hundred ‘‘arpents” of land near the city of Pensacola, 
Florida. 

The defendants at the trial undertook to defeat the plaintiffs’ 
right of recovery, not by establishing a perfect title in them- 
selves, but relied upon showing the divestiture of the plaintiffs’ 
title as heirs of Gabriel Rivas. It is elementary law that the 
plaintiff in ejectment must recover upon the strength of his 
own title, which must be sufficiently established to warrant a 
verdict in his favor. McNitt v. Turner, 16 Wall. 352, 362; 
Watts v. Lindsey, 7 Wheat. 158. 

A defendant in ejectment, who is not a mere trespasser or 
interloper, may show an outstanding and subsisting title in a 
stranger to defeat the plaintiff's right of recovery. Love v. 
Simms, 9 Wheat. 515; Smith v. McCann, 24 How. 398; King v. 
Mullins, 171 U.S. 404, 437. 

Relying on this right, the defendants sought to show, by the 
production of certain ancient documents, bound together, styled 
a protocol, that Gabriel Rivas’ will had been established by 
proceedings had during the Spanish control of Florida, which 
showed that Rivas, who had received the lands in controversy 
by grant of November 10, 1806, from Morales, intendant, etc., 
of Spain, had died on April 28, 1808, his will being probated by 
certain proceedings approved by the governor of Florida on 
May 2, 1808. In this protocol proceedings are shown for the 
sale of the three hundred (300) arpents of lands, which belonged 
to Rivas, resulting in a sale to one Gregario Caro, which sale 
purports to have been approved by the civil and military gov- 
ernor of West Florida. These original documents, evidencing 
the probate of the will of Rivas and the sale of the lands, includ- 
ing those in controversy, were presented to this court, having 
been admitted in testimony at the trial against the objections of 





McGUIRE v. BLOUNT. 145 
199 U. S. Opinion of the Court. 


plaintiffs under the stipulation that they came from the custody 
of the surveyor general of the United States, keeper of the ar- 
chives. Many objections are urged to the authenticity and 
admissibility of these documents as well as to the regularity of 
the proceedings under the Spanish law. The production of the 
originals of these documents has given the court an opportu- 
nity toinspect them. They bear upon their face every evidence 
of age and authenticity. There is nothing about them to sug- 
gest that they have been forged or tampered with. They pre- 
sent an honest as well as ancient appearance and come from 
official custody. To such public and proprietary records the 
courts have applied the rules of admissibility governing ancient 
documents. 3 Wigmore Evid. sec. 2145, and notes. With 
reference to such documents and records it is only necessary to 
show that they are of the age of thirty years and come from a 
natural and reasonable custody ; from a place where they might 
reasonably be expected to be found. 3 Wigmore, secs. 2138 
and 2139. While the testimony tends to show that these docu- 
ments were subjected to various changes of possession during 
the transition of the government of Florida from Spain to the 
United States and upon the evacuation of Pensacola during the 
civil war, there is nothing to establish that they were ever out 
of the hands of a proper custodian. Nor is there proof to show 
that the originals were lost, or any evidence of a fraudulent 
substitution of a made-up record in the interest of parties to be 
benefited thereby. 

In view of the frequency with which these proceedings have 
been given express or tacit recognition in subsequent official 
investigations and conveyances of the lands, corroborating the 
inference of genuineness to be gathered from the appearance 
and history of these documents, and the possession of the lands 
conveyed, we have no question that the court properly admitted 
them in evidence. 

Admitting the correctness of this ruling, the inquiry follows, 
Did the judicial sale operate to divest the Rivas heirs of title to 
the lands? The lands were purchased at the sale on October 20, 
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1817, by one Gregario Caro. The sale to Caro was duly ap- 
proved and confirmed on October 21, 1817. Caro conveyed to 
Fitzsimmons, Smythe and Chebeaux on October 22, 1817. 
The sale in the judicial proceeding was recited in this deed, 
which was ‘‘ passed” or approved by Masot, civil and military 
governor of West Florida. 

Various technical objections have been urged as to the regu- 
larity of the proceedings. Some of these might have possibly 
availed had they been urged as objections to their regularity in 
the forum where they were had. But it is to be remembered 
that we are here dealing with proceedings had eighty-five years 
ago, under a foreign system of laws, by which it was undertaken 
to convey title to the premises. Such proceedings are not to 
be scrutinized with a view to discovering defects. They were 
sufficient in the view of those who undertook to pass title to the 
lands under the Spanish system, and our courts should have 
neither the right nor the disposition to upset such titles by a 
nice examination of the regularity of the proceedings. Every 
presumption is in favor of the authority and authenticity of 
such proceedings. Strother v. Lucas, 12 Pet. 410, 438. If this 
were not so great confusion and uncertainty of titles would 
arise, especially when title depends upon the action of early 
colonial governors undertaking to exercise the sovereign power 
which they represented. Such authority is presumed to be 
legitimate and regularly exercised. United States v. Arredondo, 
6 Pet. 691, 727. Moreover, it appears that sale of the land 
has been made under the title conveyed by the proceedings 
and the conveyance to Gregario Caro, and the sale has been sub- 
sequently held sufficient to convey the title by the commis- 
sioners appointed under the act of Congress of May 8, 1822, for 
ascertaining titles to lands within the Territory of Florida. The 
report of the commissioners was subsequently ratified and con- 
firmed by act of Congress of April 22, 1826. 4 Stat. 156. 
While this action of the commissioners and of Congress may 
not have concluded others claiming the property, it was based 
upon the judicial proceedings evidenced by the protocol and is 
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strong evidence of their authenticity and regularity. Those 
claiming in the chain of title from this conveyance have made 
sale of many pieces of the property, various conveyances have 
recited the proceedings under the will of Rivas and the con- 
veyance to Caro, and to upset them and declare them of no ef- 
fect would be to unseat many titles to real estate, conveyances 
which have stood for years without question. We have no 
hesitation in reaching a conclusion, under the facts shown in 
this record, that title to the lands of Gabriel Rivas, under whom 
the plaintiffs in ejectment claim title as heirs, was divested by 
the proceedings had under the Spanish authorities in Florida, 
and the conveyance of the lands therein to Caro, from whom by 
other conveyances many persons have acquired title to the land 
in controversy. 

Nor are we more impressed by the claim that the plaintiffs 
were in adverse and continuous possession of the property so as 
to acquire title by prescription. The alleged possession of the 
plaintiffs has not been of that character which could ripen into 
a prescriptive title. The alleged agent of the plaintiffs may 
have had some occupation of a part of the territory, not em- 
bracing the lots in controversy, and it appears that he obtained 
the payment of the rent from certain tenants of a land company 
known as the Pensacola City Company, which derived title in 
the chain of conveyances running back to Gregario Caro. But 
it also appears that this agent for the heirs of Rivas was engaged 
in looking after the lands for the land company, for a time at 
least, and that he purchased the outstanding title of one Che- 
beaux, who also derived title under Caro. The plaintiffs cer- 
tainly did not establish or introduce testimony fairly tending 
to establish that open, notorious, continuous, adverse possession 
which gives a title by prescription. While the defendants below 
did not show complete title in themselves, they were not mere 
interlopers or trespassers, but were claiming the lands under 
deeds, and were entitled to show as a defense in ejectment an 
outstanding title in another. It is strenuously urged that, 
whatever the merits of the controversy, there was sufficient 
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proof to require a trial judge to submit the case to a jury, but 
no rule is better established in this court than that which per- 
mits a presiding judge to direct a verdict in favor of one of the 
parties when the testimony and all the inferences which the 
jury could justifiably draw therefrom would be insufficient to 
support a different verdict. It is clear that where the court 
would be bound to set aside a verdict for want of testimony to 
support it, it may direct a finding in the first instance and not 
await the enforcement of its view by granting a new trial. 
Elliott v. Chicago, M. & St. P. R’y Co., 150 U. S. 245; Union 
Pacific R’y. Co. v. McDonald, 152 U.S. 262; Anderson County 
Commrs. v. Beal, 113 U. 8. 227; Delaware, L. & W. R. R. v. 
Converse, 1389 U. 8. 469. 

This view of the case warranted an instruction directing a 
verdict at the trial in favor of the defendants, and renders it 
unnecessary to consider the other errors alleged to have been 
committed at the trial. 

The judgment of the Circuit Court of Appeals is 

Affirmed. 
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States have no power to enact legislation contravening Federal laws for the 
control of national banks, but such banks are, for actions against them 
at law or in equity, deemed citizens of the States in which they are located, 
and the Federal courts have such jurisdiction only as they have in cases 
between individual citizens of the same States. 

The shareholder has a common law right, for proper purposes and under 
reasonable regulations as to time and place, to inspect the books of the 
corporation of which he is a :nember. 

The possibility of the abuse of a legal right affords no ground for its denial, 
and while an examination of the books of a corporation should not be 
granted for speculative or improper purposes, it should not be denied 
when asked for legitimate purposes. 
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Where stockholders of a national bank have the legal right to enforce in- 
spection, the state court has authority to enforce the right by granting 
the proper relief in a judicial proceeding. Nothing in sec. 5211, Rev. Stat. 
requiring reports by, or in sec. 5240, Rev. Stat. providing for examination 
of, national banks cuts down the usual common law rights of shareholders 
in such corporations. 

The term visitorial powers as used in sec. 5241 does not include the common 
law right of the shareholder to inspect the books of the corporation. 


Tue defendant in error was the owner of nearly one-fifth of 
the capital stock of the Commercial National Bank of Ogden, 
Utah. As such shareholder he applied for leave to inspect 
the books, accounts and loans of the bank, which was refused 
him. He alleges the reasons for seeking such inspection to be 
that he might ascertain the value of his stock in the bank and 
whether the business affairs of the same had been conducted 
according to law. He charges that loans had been made to 
patrons of the bank of more than one-tenth of the capital stock 
in violation of law, and that an inspection of the books, ac- 
counts and loans of the bank would reveal other irregularities. 
Upon the hearing in the District Court the following findings of 
fact were made: 

“1. That the Commercial National Bank of Ogden, Utah, 
is a corporation organized and existing under and by virtue of 
the laws of the United States; that said corporation is doing a 
banking business in Ogden City, Weber County, State of Utah; 
that the capital stock of said bank is $100,000, divided into 
1,000 shares of the par value of $100.00 per share. 

‘2. That the defendants are directors and have under their 
control and in their possession all books, papers, accounts and 
loans of said Commercial National Bank. 

‘3. That there is no acting cashier of said bank, and that 
there has been no such cashier since the first day of November, 
1902; that J. W. Guthrie is president; A. R. Heywood, vice 
president, and R. T. Hume is assistant cashier of said bank. 

“4. That on or about the first day of February, 1903, plain- 
tiff made a demand upon said directors at the banking house 
of said bank and also upon J. W. Guthrie as president, A. R. 
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Heywood as vice president and general manager of said bank, 
and upon R. T. Hume as assistant cashier of said bank, for 
permission to permit plaintiff to inspect all books, accounts 
and loans of the said bank, and plaintiff made demand for such 
inspection at such time or times as would not interfere with 
the proper conducting and operating of said bank. 

“5. That each and all of said persons refused permission to 
plaintiff to inspect the said books, accounts and loans of said 
bank at any time or at all, and they still refuse to permit such 
inspection. 

“‘6. That the plaintiff is the owner and has in his possession 
183} shares of the capital stock of said bank of the par value of 
$18,333.33, and that said stock appears on the stock books of 
said bank in the name of the said plaintiff. 

“7, That plaintiff sought and now seeks the inspection of the 
books, accounts and loans of said bank for the purpose of ascer- 
taining the true financial condition of said bank and also for 
the purpose of ascertaining the value of his stock in said bank, 
and also for the purpose of ascertaining whether the business 
affairs of the said bank have been conducted according to law. 

“The court further finds that sufficient reason exists for the 
inspection of said books and accounts of said bank.” 

Upon this finding the court entered a judgment requiring 
the defendants to permit the plaintiff to inspect the books, 
accounts and loans of the bank at such time or times as would 
not interfere with the business of the bank. 


Mr. Abbot R. Heywood for plaintiffs in error: 

A stockholder possesses no powers and rights of access to 
and inspection of all the books, loans and papers appertaining 
to the carrying on of the business. § 5241 Rev. Stat. 

For provision of Utah laws applicable sce §329 R. S. Utah, 
and penal statute § 4415, as to refusal of inspection of corpo- 
rate books. 

The trial court held that neither of these Utah statutes was 
applicable to corporations organized for banking purposes 
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under the laws of Congress. Easton v. Iowa, 188 U. S. 220; 
S.C., in state court 85 N. W. Rep. 796; Davis v. Elmira Savings 
Bank, 161 U. 8. 275; Prigg v. Pennsylvania, 16 Pet. 539; Far- 
mers’ &c. Bank v. Dearing, 91 U.S. 29. 

All the cases used by counsel for respondent below were 
anterior to the Easton case, when the state courts went to 
extreme lengths as in Winter v. Baldwin, 89 Alabama, 483; 
Tuttle v. Iron National Bank, 170 N. Y. 9. See Webster’s 
dictionary for definition of ‘‘ visitorial.’’ 

In business there is no more confidential relation established 
than that between the bank and its customer. 

The customer trusts the honor and secrecy of the bank no 
less implicitly than he does their honesty. And it is as impor- 
tant that the affairs disclosed by the bank records be kept a 
secret as it is that the money be returned. It is possible to 
do lasting harm by revealing a customer’s private affairs. 

Such knowledge as this, if it were revealed, would also de- 
crease the confidence of the public. These secrets should be 
all buried in the heart of the banker. 


Mr. Hiram H. Henderson, with whom Mr. Herbert R. Mac- 
millan was on the brief, for defendant in error: 

The state court has jurisdiction. See § 4 of the act of 
March 3, 1887, 24 Stat. 552 as amended by act of August 13, 
1888, 25 Stat. 433; Petri v. Commercial Bank, 142 U. S. 644; 
Whittemore v. Amoskeag Bank, 134 U. 8. 527; McClellan v. 
Chipman, 164 U. 8. 347. 

Sec. 329 Rev. Stat. Utah does not give the right to examine 
the books of a national bank but the stockholder has a common 
law right to do so which has not been taken away or abridged 
by any act of Congress or otherwise. See opinion Vann, J., in 
Re Steinway, 159 N. Y. 250 and numerous cases cited therein; 
Tuttle v. Iron National Bank, 170 N. Y. 9; State v. Pacific 
Co., 58 Pac. Rep. 584; Winter v. Baldwin, 89 Alabama, 483. 

While there is no common law of the United States in the 
sense of a national customary law, yet where a point is decided 
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by the adjudged cases or laid down as settled in the books of 
acknowledged authority, the Supreme Court should act upon 
it as the common law, unless some act of Congress or local 
suit or decision of the Supreme Court prescribes another rule. 
Homes v. Jennison, 14 Pet., page 626; Smith v. Alabama, 124 
U. S. 478; Bucher v. Chesshire R. R., 125 U. 8. 582; United 
States v. Wong Kim Ark, 169 U. 8S. 660. 

Sec. 5241 Rev. Stat. does not take away this right. As to 
what is meant by visitorial see Webster and Century diction- 
aries; First National Bank v. Hughes, 6 Fed. Rep. 737; Waite 
v. Dowley, 94 U. 8. 527; and as to how this provision was in- 
serted in § 5241 see Blaine’s Twenty Years in Congress, Vol. 
1, ch. 22. 

The lower court had a right to exercise a reasonable discre- 
tion to what extent the defendant in error would be permitted 
to examine the books and accounts of the bank, and as its dis- 
cretion was reasonable and just, with no showing to the con- 
trary on part of the plaintiffs in error, this court will not permit 
the plaintiffs in error, for the first time, to find fault with that 
discretion. 

Easton v. Iowa has no bearing upon the case. 


Mr. Justice Day, after making the foregoing statement, 
delivered the opinion of the court. 


While the State has no power to enact legislation contra- 
vening the Federal laws for the control of national banks, 
Davis v. Savings Bank, 161 U. 8S. 275, Congress has provided 
that for actions against them at law or in equity they shall be 
deemed citizens of the State in which they are located, and 
that in such cases the Circuit and District Courts of the United 
States shall have such jurisdiction only as they would have in 
cases between individual citizens of the same State. 25 Stat. 
433. If the stockholders had the legal right to enforce inspec- 
tion there is no room to question the authority of the state 
courts to enforce the right granting the proper relief in a judi- 
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cial proceeding. Petri v. Commercial Bank, 142 U. 8S. 644; 
Continental National Bank v. Buford, 191 U. 8. 119, 123. 

Upon review in the Supreme Court of Utah the judgment of 
the District Court was affirmed, it being held that it was the 
common law right of the shareholder to have the inspection 
demanded, and that the same had not been cut down by the 
act of Congress regulating the business of national banks. 
27 Utah, 248. 

There can be no question that the decisive weight of Ameri- 
can authority recognizes the common law right of the share- 
holder, for proper purposes and under reasonable regulations 
as to place and time, to inspect the books of the corporation 
of which he is a member. Morawetz in his work on Corpora- 
tions, section 473, says: 

‘‘However, in the United States the prevailing doctrine 
appears to be that the individual shareholders in a corporation 
have the same right as the members of an ordinary partner- 
ship to examine their company’s books, although they have 
no power to interfere with the management.” 

In many of the States this right has been recognized in stat- 
utes which are generally held to be merely in affirmance of the 
common law. Nor do we find the authorities making an ex- 
ception as to this right when a corporation which does a bank- 
ing business is the subject of consideration. It is said to be 
customary for banking companies in England to insert in their 
constitutions a provision forbidding the inspection of custo- 
mers’ accounts by shareholders or creditors. Morgan’s Case, 
L. R. 28 Ch. D. 620 (1885); Cook Corp. § 517 note. The sub- 
ject appears to be now regulated by statute in England. 
Cook Corp. § 518. In Cockburn v. Union Bank of Louisi- 
ana, 13 La. Ann. 289, it was held that a stockholder in the 
Union Bank of Louisiana had the right to a writ of mandamus 
to compel the officers of the bank to allow him the privilege of 
inspecting the discount books of the bank within proper and 
reasonable hours, and in the course of the opinion it was said: 
‘“‘A stockholder in a corporation possesses all his individual 
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rights, except so far as he is deprived of them by the charter or 
the law of the land; as long as the charter or the rules and by- 
laws, passed in conformity thereto, and the law, do not restrict 
his individual rights, he possesses them in full and can demand 
to exercise them. It cannot be denied that it is the right of 
every one to see that his property is well managed and to 
have access to the proper sources of knowledge in this respect.” 

This case was cited with approval in State ex rel. Burke v. 
Citizens’ Bank of Jennings, 51 La. Ann. 426, and In Matter of 
Tuttle v. Iron National Bank, 170 N. Y. 9, 12. In the latter 
case it was said: ‘“‘The principle upon which a stockholder is 
allowed access to the books of a corporation is as applicable to 
the case of a banking corporation as it is to any other kind of 
corporation.”’ 

In State of Missouri ex rel. Doyle v. Laughlin, 53 Mo. App. 
542, a stockholder in an incorporated bank had been de- 
nied by the directors the right to inspect the books for the 
purpose of acquainting himself with the conduct of its affairs 
and to learn how it was managed. The court there held that 
he was entitled to a writ of mandamus to compel the inspec- 
tion, and this notwithstanding the bank contended that it 
occupied such a confidential and trust relation to its customers 
and depositors that it would be a breach of duty on its part to 
open up the books to the inspection of the relator. The au- 
thorities are fully examined and the right of the shareholders 
to inspect the books for proper purposes and at proper times 
is recognized in In re Steinway, 159 N. Y. 251; Comm. ex rel. 
Sellers v. Phenix Iron Co., 105 Pa. St. 111. To the same effect 
are Deaderick v. Wilson, 67 Tenn. 108, 137; Lewis v. Brainerd, 
53 Vermont, 519, and Huylar v. Cragin Cattle Co., 40 N. J. Eq. 
392, 398. In the latter case it was said: 

‘Stockholders are entitled to inspect the books of the com- 
pany for proper purposes at proper times. . . And 
they are entitled to such inspection, though their oly object 
is to ascertain whether their affairs have been properly con- 
ducted by the directors or managers. Such a right is neces- 
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sary to their protection. To say that they have the right, but 
that it can be enforced only when they have ascertained, in 
some way without the books, that their affairs have been mis- 
managed, or that their interests are in danger, is practically 
to deny the right in the majority of cases. Oftentimes frauds 
are discoverable only by examination of the books by an ex- 
pert accountant. The books are not the private property of 
the directors or managers, but are the records of their trans- 
actions as trustees for the stockholders.” 

The right of inspection rests upon the proposition that those 
in charge of the corporation are merely the agents of the stock- 
holders who are the real owners of the property. Cincinnati 
Volksblatt Co. v. Hoffmeister, 62 Ohio St. 189, 201. 

It is suggested in argument that if the shareholder has this 
right it may be abused, in that he may make an improper use 
of the knowledge thus gained. There is nothing in this record, 
however, to suggest, by way of argument or testimony, that 
the shareholder desired the information which the books 
would give for other than a lawful purpose. On the other 
hand, there is a distinct finding that the inspection was de- 
sired for the purpose of ascertaining the true financial condi- 
tion of the bank and for the purpose of enabling the complain- 
ant to find out the value of his stock, and whether its business 
was being conducted according to law. There is no suggestion 
that the complainant was acting in bad faith or from improper 
motives, or that he was seeking in any way to misuse the infor- 
mation which the books would afford him. We need not hold 
that there may not be circumstances which would justify the 
courts in withholding relief to a stockholder seeking an exami- 
nation of the books and accounts of the bank. In the case 
before us no reason is shown for denying to the stockholder 
the right to know how his agents are conducting the affairs of 
a concern of which he is part owner. Many legal rights may 
be the subjects of abuse, but cannot be denied for that reason. 
A director, who has the right to an examination of the books, 
may abuse the confidence reposed in him. Certainly this pos- 








156 OCTOBER TERM, 1905. 


Opinion of the Court. 199 U. 8. 


sibility will not be held to justify a denial of legal right, if such 
right exists in the shareholder. The possibility of the abuse 
of a legal right affords no ground for its denial. State ex rel. 
Doyle v. Laughlin, 53 Mo. App. supra; People v. Goldstein, 
37 App. Div. N. Y. 550. The text books are to the same 
effect as the decided cases. Cook on Stock and Stockholders, 
sec. 511; Boone on Law of Banking, sec. 235; Angel & Ames 
on Corporations, 607. 

It does not follow that the courts will compel the inspection 
of the bank’s books under all circumstances. In issuing the 
writ of mandamus the court will exercise a sound discretion 
and grant the right under proper safeguards to protect the 
interests of all concerned. The writ should not be granted 
for speculative purposes or to gratify idle curiosity or to aid a 
blackmailer, but it may not be denied to the stockholder who 
seeks the information for legitimate purposes. Jn re Stein- 
way, 159 N. Y. 250; Thompson on Corporations, § 4412 et seq. 

We are unable to find in section 5211, requiring reports to 
be made to the Comptroller of the Currency, or in section 5240, 
providing for the appointment of examiners to investigate the 
condition of national banks, anything which cuts down the 
usual common law right in shareholders in such corporations. 

In section 5210 it is provided that a list of shareholders shall 
be kept, subject to inspection by the shareholders and credi- 
tors of the corporation and the officers authorized to assess 
taxes under state authority. The purpose of this section 
seems obvious in view of the other provisions of the statute, 
authorizing taxation by the State, upon the shareholder (sec- 
tion 5219), and providing for the individual liability of the 
shareholder to an amount equal to his stock in cases of insol- 
vency. (Sec. 5151.) 

This court has said that one, if not the principal, object of 
this section was to require information as to the shareholders 
upon whom may rest individual liability for contracts, debts 
or other engagements of the bank. Pauly v. State Loan and 
Trust Co., 165 U. 8S. 606, 608-621. 
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It is true that for some purposes a national bank is a public 
institution, notwithstanding it is the subject of private owner- 
ship. It may issue bills, which circulate as part of the cur- 
rency of the country. It is subject to examination and in a 
large measure to the supervision of the Comptroller of the Cur- 
rency. It is examined at stated periods, and may be the sub- 
ject of special examination by order of the Comptroller. But 
it is owned by shareholders, like other banking institutions. 
It is subject by statute to be sued in the courts of the State. 
25 Stat. 433. There is nothing in the banking act, as we read 
it, which limits a shareholder or shareholders, seeking knowl- 
edge for a lawful purpose of an institution in which they have 
a proprietary interest to an application to the Comptroller for 
an examination by a public officer of the affairs of their com- 
pany. A director need only own ten shares of the stock. 
Rev. Stat. § 5146. The directors together need not neces- 
sarily own the controlling interest in the bank. Yet it is con- 
tended they, or the officers of their choice, may deny stock- 
holders the privilege of inspecting for legitimate purposes the 
property which belongs to them. 

But, it is said, the right of the shareholder to inspect the 
books is cut off by section 5241, providing ‘“‘no association 
shall be subject to any visitorial powers other than such as 
are authorized by this Title, or are vested in the courts of jus- 
tice.”’ We are unable to find any definition of “‘visitorial 
powers” which can be held to include the common law right 
of the shareholder to inspect the books of the corporation. 
“Visitation” is defined by Bouvier (Dic. vol. 2, p. 1199) as 
follows: 

“The act of examining into the affairs of a corporation. 

“The power of visitation is applicable only to the ecclesias- 
tical and eleemosynary corporations. 1 Black. Com. 480. 
The visitation of civil corporations is by the Government itself, 
through the medium of the courts of justice. See 2 Kent, 240. 
In the United States, the legislature is the visitor of all corpora- 
tions founded by it for public purposes. 4 Wheat. 518.” 
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The origin and nature of ‘“visitatorial” power received full 
discussion in the case cited by Bouvier from 4 Wheaton. See 
opinion of Mr. Justice Story in Dartmouth College case, 4 Wheat. 
673. 

The meaning of this section was before Judge Baxter in the 
case of First Nat. Bank of Youngstown v. Hughes, 6 Fed. Rep. 
737, and of the meaning of the term “‘visitorial powers,” as 
used in section 5241, that learned judge said: 

“Visitation, in law, is the act of a superior or superintending 
officer, who visits a corporation to examine into its manner of 
conducting business, and enforce an observance of its laws 
and regulations. Burrill defines the word to mean ‘inspection; 
superintendence; direction; regulation.’”’ 

At common law the right of visitation was exercised by the 
King as to civil corporations and as to eleemosynary ones by 
the founder or donor. 1 Cooley’s Blackstone, 481. ‘‘In the 
United States the legislature is the visitor of all corporations 
created by it, where there is no individual founder or donor, 
and may direct judicial proceedings against such corporations 
for such abuses or neglects as would at common law cause 
forfeiture of their charters.” 1 Cooley’s Blackstone, 482, 
note. 

In the case before us the Supreme Court of Utah quotes 
from Merrill on Mandamus as follows: 

“Visitors of corporations have power to keep them within 
the legitimate sphere of their operations, and to correct all 
abuses of authority, and to nullify all irregular proceedings. 
In America there are very few corporations which have private 
visitors, and in the absence of such, the State is the visitor of 
all corporations.” 

In no case or authority that we have been able to find has 
there been a definition of this right, which would include the 
private right of the shareholder to have an examination of the 
business in which he is interested, and the right of discovery 
of the methods and means by which the agents of the corpo- 
ration are conducting its affairs. The right of visitation 
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being a public right, existing in the State for the purpose of 
examining into the conduct of the corporation with a view to 
keeping it within its legal powers, Congress had in mind in 
passing this section that in other sections of the law it had 
made full and complete provision for investigation by the 
Comptroller of the Currency and examiners appointed by him, 
and, authorizing the appointment of a receiver, to take posses- 
sion of the business with a view to winding up the affairs of 
the bank. It was the intention that this statute should con- 
tain a full code of provisions upon the subject, and that no 
state law or enactment should undertake to exercise the right 
of visitation over a national corporation. Except in so far as 
such corporation was liable to control in the courts of justice, 
this act was to be the full measure of visitorial power. 

That the statute did not intend in withholding visitorial 
powers to take away the right to proceed in courts of justice 
to enforce such recognized rights as are here involved is evi- 
dent from the language used. If the right to compel the in- 
spection of books was a well-recognized common law remedy, 
as we have no doubt it was, even if included in visitorial powers 
as the terms are used in the statute, it would belong to that 
class ‘‘ vested in courts of justice” which are expressly ex- 
cepted from the inhibition of the statute. 

Finding nothing in the act of Congress limiting the common 
law right of the shareholder, we think that, under the circum- 
stances of this case, he was wrongfully denied an inspection of 
the books and accounts of the bank by its officers, and the 
judgment of the Supreme Court of Utah is 

Affirmed. 
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UNION PACIFIC RAILROAD COMPANY v. MASON CITY 
AND FORT DODGE RAILROAD COMPANY. 


APPEAL FROM THE CIRCUIT COURT OF APPEALS FOR THE EIGHTH 
CIRCUIT. 


No. 18. Argued October 19 and 20, 1905.—Decided November 6, 1905. 


A distinct ruling on any question fairly arising in a trial is not obiter dictum, 
and where the judgment rests upon two grounds, either being sufficient 
to sustain it, and the appellate court sustains it on both grounds, the 
ruling on neither is obiter but each is the ruling of the court and of equal 
validity with the other. 

In construing an act of Congress granting permission to construct a bridge 
across a navigable river, the general policy of the Government to provide 
for the use of such a bridge, up to its reasonable capacity, by all con- 
necting railroads on reasonable compensation to the owning company 
will be considered and accordingly so held in regard to the use by the 
Mason City Co. of the bridge across the Missouri River at Omaha, con- 
structed under the act of 1871, 16 Stat. 430, and owned by the Union 
Pacific Railway. 

In a great public enterprise such as the building of the Union Pacific Rail- 
road under a Congressional charter reserving the right to alter, amend 
or repeal, public interests, and not simply private purposes are to be 
regarded, and the purchaser at judicial foreclosure sale takes the property 
subject to the proper regulations and use established by Congress, not- 
withstanding the mortgage foreclosed may have ante-dated the legislation. 

Where the language of the decree of the Circuit Court is open to miscon- 
struction it should be corrected by the Circuit Court itself. 


On a bill filed by the Mason City and Fort Dodge Railroad 
Company, (hereinafter called the Mason City Company,) the 
Circuit Court of the United States for the District of Nebraska 
entered a decree, August 19, 1903, 124 Fed. Rep. 409, requiring 
the Union Pacific Railroad Company (hereinafter called the 
Union Pacific Company) to let the plaintiff into the joint use of 
the railroad bridge between Omaha and Council Bluffs, and 
the approaches thereto. On appeal this decree was affirmed 
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by the Circuit Court of Appeals for the Eighth Circuit, February 
29, 1904. 64 C. C. A. 348. Thereupon the Union Pacific 
Company appealed to this court. 


Mr. John N. Baldwin and Mr. Marwell Evarts for ap- 
pellant: 

No authority was conferred by the acts of Congress of July 1, 
1862, July 2, 1864, July 25, 1866, and February 24, 1871, upon 
the Mason City & Fort Dodge Railroad Company to use the 
Missouri River bridge and the tracks of the appellant Union 
Pacific Railroad Company, and under no aspect of this case 
can this question, or any of the questions involved herein, be 
deemed to be disposed of by reason of the decision of this court 
in the case of Union Pacific Ry. Co. v. Chicago, Rock Island & 
Pacific Ry. Co., 163 U. S. 564. 

This is the first time the point has been heard on the merits. 
The references thereto in decisions in other cases have been 
purely obiter dictum. As to what is obiter see Cohens y. Vir- 
ginia, 6 Wheat. 264, 399; Harriman v. Northern Securities Co., 
197 U. S. 244, 291. 

That Congress did not intend to permit other railroads to 
use the bridge in question, and that no such meaning as is 
contended for by appellee is to be given to the act of 1871, 
appears from other Congressional railroad bridge acts, and in 
each and every instance when Congress intended that other 
roads should be allowed to use the bridge authorized to be 
constructed, it imposed this condition in clear, distinct and 
unambiguous terms. 

The power to alter, amend and repeal the charter of the 
Union Pacific Railroad Company did not give Congress the 
power to take from the Railroad Company property acquired 
by it in the exercise of its franchises and corporate powers; 
and its roadbed and the use thereof west of 20th Street, Omaha, 
could not be taken from it and given to another under the 
guise of an amendment of its charter. Sinking Fund Cases, 
99 U. S. 700, 720; Re Parrott, 1 Fed. Rep. 481, 491; United 
VoL. oxo1x—l11 
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States v. Union Pacific, 160 U. S. 1, 33; Coast Line v. Savan- 
nah, 30 Fed. Rep. 646, 650; Detroit v. Plank Road, 43 Michigan, 
140, 147 and cases cited by Judge Cooley; People v. O’ Brien, 
111 N. Y. 1, 34; Millar v. Railroad Co., 21 Barbour (N. Y.), 513; 
Johnson v. Goodyear Co., 127 California, 4; Orr v. Brackton 
County, 81 Kentucky, 593. 

The appellant under the foreclosure of the mortgage of 
March 1, 1865, acquired the properties of the old company 
free and clear of any lien, charge or duty, of or to the United 
States, under any act of Congress, except as specified in the 
decree of foreclosure. Joy v. St. Louis, 1388 U.S. 1 and other 
cases cited by appellee do not apply but see Toledo &c. R. R. 
Co. v. Hamilton, 134 U. S. 296, 301; Dunham v. Railway Co. 
1 Wall. 254; Galveston Railroad Co. v. Cowdrey, 11 Wall. 459; 
Sullivan v. Railroad Co., 94 U. S. 806. 


Mr. Frank B. Kellogg, Mr. James M. Woolworth, with whom 
Mr. William D. McHugh and Mr. Cordenio A. Severance were 
on the brief, for appellees: 

Upon the facts the decree should be affirmed. It granted 
the Mason City Company the right to use the Union Pacific 
bridge, its approaches, depots and tracks connected there- 
with between the terminus of the Union Pacific road in Coun- 
cil Bluffs and South Omaha, being the same property used by 
the other railroad companies, for the purpose of connecting 
the lines of railroad reaching Council Bluffs on the east with 
the lines of railroad reaching Omaha on the west. Union 
Pacific Railway Co. v. C.,R. 1. & P. R. R. Co., 163 U.S. 564; 
S. C., 51 Fed. Rep. 309; S. C., 47 Fed. Rep. 15; Union Pacific 
v. Hall, 91 U. 8. 343; United States v. Union Pacific, 91 U. 8. 
72; United States v. Union Pacific, 117 U. 8. 361; 14 Op. 232. 

Appellant now claims that so much of the opinion in 51 
Fed. Rep. as holds that the act of 1866 was adopted by and 
became a part of the Union Pacific bridge act of 1871, and 
thus imposed upon that company and its successors the obli- 
gation to allow all railroads, terminating at Council Bluffs 
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and South Omaha, the use of the bridge, tracks, and ap- 
proaches, was obiter dictum, or was in error, or should be 
overruled. This contention, however, cannot be upheld for 
the power to contract was expressly involved. The judg- 
ment might be sustained upon either of two grounds or both. 
It was sustained upon both. Each question was involved; 
each debated, discussed and deliberately decided by the court. 
Where an adjudication is placed upon two or more grounds, 
the decision of each will be held to be of binding force, and not 
obiter. Railway Co. v. Schutte, 103 U. S. 118; Alexander v. 
Worthington, 5 Maryland, 489; Jones v. Habersham, 107 U. 8. 
179; Bouchner v. C. M. & N.W. Ry., 60 Wisconsin, 264, 270, 
273; Bouvier’s Dictionary, Rawles Revision, 567, 569; Becker 
v. Chester, 91 N. W. Rep. 100; Haws v. Contra Costa Water 
Co., 5 Sawyer, 287; Brown v. C. & N. W. Ry., 102 Wisconsin, 
137, 154. 

The decision in the Rock Island case, construing the Union 
Pacific bridge act, became a rule of property governing the 
use of the bridge and tracks involved in this case, on which all 
parties have a right to rely, and it should not now be disturbed. 
Harris v. Jex, 55 N. Y. 421; Levy v. Nitsche, 40 La. Ann. 500; 
Minnesota Co. v. National Co., 3 Wall. 334; Frank v. Evans- 
ville & I. R. Co., 111 Indiana, 132; Hines v. Driver, 89 Indiana, 
342; Paulson v. Portland, 16 Oregon, 450; Garth v. Arnold, 115 
Fed. Rep. 471. 

The provisions of the act of 1866 were modified by the act 
of 1871. Where a subsequent act necessarily modifies or 
changes a prior act, it is to be construed as an amendment, 
whether so designated in the act or not. Smails v. White, 4 
Nebraska, 357; Sovereign v. State, 7 Nebraska, 409; In re Mc- 
Keon’s Estate, 58 N. Y. Sup., 589; Fussell v. Gregg, 113 U. 8. 
550; United States v. Freeman, 3 Howard, 548; Atkins v. Dis- 
integrating Co., 18 Wall. 301; State v. Gerhardt, 33 L. R. A. 
313, 322. 

The decree of foreclosure did not cut out the rights of the 
public and of other railroad companies to run their trains over 
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the bridge and its approaches, and the present company did 
not purchase under that decree the property free and clear of 
any of the provisions of the obligations imposed by the act of 
Congress. Credits Co. v. United States, 177 U.S. 311. Con- 
gress had the right under the reserved powers in the charter 
to regulate the manner of the use of the public highway for said 
public highway for reasonable compensation and that is what 
was done by this act. Sinking Fund Cases, 99 U. 8S. 700; 
Canada Southern Railway v. International Bridge Co., 8 Fed. 
Rep. 192; New York & New England Railroad Company v. 
Bristol, 151 U. 8. 567; Tomlinson v. Jessup, 15 Wall. 459; 
Miller v. State, 15 Wall. 498; Railroad Company v. Mane, 96 
U. 8. 510; Pearsall v. Great Northern Railway, 161 U. S. 646, 
656. 

It was a mere regulation of the use; and by taking the prop- 
erty under foreclosure it took it burdened with all of the ease- 
ments to the full extent. Lake Erie & Western Ry. Co. v. 
Priest, 131 Indiana, 413; Midland Ry. Co. v. Fisher, 125 
Indiana, 19; Central Trust Co. v. Kneeland, 138 U. 8. 414; St. 
Joseph &c. Co. v. Chicago, &c. Co., 89 Fed. Rep. 648. Harris 
v. Youngstown Bridge Co., 90 Fed. Rep. 328; Fosdick v. Schall 
99 U. S. 251; United States v. New Orleans Railway, 12 Wall. 
362; Bear Lake Irrigation Co. v. Garland, 164 U. 8. 16; North- 
ern Pacific v. Townsend, 190 U. 8. 267. 


Mr. Justice BREWER, after making the foregoing statement, 
delivered the opinion of the court. 


The Mason City Company contends that its right to the use 
of the bridge and approaches was determined by the decision 
of this court in Union Pacific Railway Company et al v. Chicago 
&c., Railway Company, 163 U. S. 564. And further, that if 
mistaken in this contention it has that right under the statutes 
of the United States, and by the terms of a contract between 
the Union Pacific Railroad Company, on the one hand, and 
the city of Omaha and County of Douglass, Nebraska, on the 
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other. The case in 163 U. S. arose on two contracts, one be- 
tween the Union Pacific Railway Company and the Chicago, 
Rock Island and Pacific Railway Company, and the other be- 
tween the first named company and the Chicago, Milwaukee 
and St. Paul Railway Company. The opinion of the Circuit 
Court, 47 Fed. Rep. 15, considered only the contracts, sustained 
them, and entered a decree for the plaintiffs, awarding the joint 
use of the bridge and its approaches. That decree was affirmed 
by the Circuit Court of Appeals, 2C. C. A. 174, and the case was 
thereupon brought on appeal to this court. Here the decision 
was rested not simply on the contracts but also on an obliga- 
tion held to have been imposed on the defendant by the stat- 
utes of the United States, the court saying (p. 586): 

“For the provisions of the Pacific Railroad acts relating to 
the bridge over the Missouri River, its construction and opera- 
tion, imposed on the Pacific Company the duty of permitting 
the Rock Island Company to run its engines, cars and trains 
over the bridge and the tracks between Council Bluffs and 
Omaha, and we think that South Omaha was included.” 

This was followed by several paragraphs pointing out the 
statutes imposing the duty. Counsel for the Union Pacific 
Company in the case at bar earnestly contend that so much of 
that opinion, as referred to this statutory obligation, was obiter 
dictum, that the statutes were misconstrued, and also that the 
status of the present Union Pacific Company differs so much 
from that of the then defendant as to make the ruling inappli- 
cable. 

We are unable to yield our assent to these contentions. 
While the claim of the plaintiffs in that case was founded di- 
rectly upon contracts, yet if there were a statutory duty to let 
them into the joint use of the bridge and its approaches that 
was enough to sustain a decree in their favor, and the contracts 
might be regarded as simply relieving the court of the work of 
settling minor matters, such as method of use, compensation 
therefor, and matter of control. Indeed, the alleged invalidity 
of the contracts was rested largely on the scope of the statutes, 
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and the duties to the Government and the public imposed 
thereby on the railroad company. Of course, where there are 
two grounds, upon either of which the judgment of the trial 
court can be rested, and the appellate court sustains both, the 
ruling on neither is obiter, but each is the judgment of the court 
and of equal validity with the other. Whenever a question 
fairly arises in the course of a trial, and there is a distinct de- 
cision of that question, the ruling of the court in respect thereto 
can, in no just sense, be called mere dictum. Railroad Com- 
panies v. Schutte, 103 U.S. 118, in which this court said (p. 143): 

“Tt cannot be said that a case is not authority on one point 
because, although that point was properly presented and de- 
cided in the regular course of the consideration of the cause, 
something else was found in the end which disposed of the 
whole matter. Here the precise question was properly pre- 
sented, fully argued and elaborately considered in the opinion. 
The decision on this question was as much a part of the judg- 
ment of the court as was that on any other of the several mat- 
ters on which the case as a whole depended.” 

Further, we see no reason to question the conclusion an- 
nounced in the former opinion. Chap. 67 of the Laws of Con- 
gress, 1871, 16 Stat. 430, granting power to issue bonds for the 
construction of the bridge, provided that ‘‘for the use and 
protection of said bridge and property, the Union Pacific Rail- 
way Company shall be empowered, governed, and limited by 
the provisions of the act entitled ‘An act to authorize the 
construction of certain bridges, and to establish them as post 
roads,’ approved July twenty-five, eighteen hundred and sixty- 
six, so far as the same is applicable thereto.”’ 

The act referred to in this quotation (14 Stat. 244) author- 
ized the construction of nine bridges, as to the first of which 
(a bridge across the Mississippi River at Quincy) it was stated 
that ‘‘when constructed all trains of all roads terminating at 
said river, at or opposite said point, shall be allowed to cross 
said bridge for reasonable compensation, to be made to the 
owners of said bridge.” 
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To the seven provided for by succeeding sections authority 
is granted ‘‘upon the same terms, in the same manner, under 
the same restrictions, and with the same privileges as is pro- 
vided for in this act in relation to the bridge at Quincy, Illinois.” 

The remaining one of the nine bridges (that over the Missis- 
sippi River at St. Louis) was to be constructed by the St. 
Louis and Illinois Bridge Company, “‘subject to all the condi- 
tions contained in said act of incorporation and amendments 
thereto, and not inconsistent with the following terms and pro- 
visions contained in this act.” 

It is insisted that the act of 1871 makes applicable to the 
Omaha bridge only the two or three provisions in the act of 
1866 common to all the bridges named therein, and as the sec- 
tion authorizing the bridge at St. Louis contained no direction 
for its use by terminating railroads, that requirement, although 
imposed on all the other bridges, was not brought into the act 
of 1871, and is inapplicable to the Omaha bridge. Counsel for 
the Union Pacific Company have also called our attention to a 
few statutes authorizing the construction of bridges which con- 
tain no provision in respect to use by other railroad companies. 
As against this, counsel for the Mason City Company have 
cited over 350 acts, to be found in the several statutes of Con- 
gress, from the fifteenth to the thirty-second volume, in each 
of which there is a direction for use by other companies. Ob- 
viously, that was the general policy of Congress, and the few 
exceptions thereto were dictated by the peculiar circumstances 
of the cases. 

Bearing in mind this general policy of the Government, we 
think it a fair construction of the act of 1871 that incorporat- 
ing, as it did, the provisions of the act of 1866, it must have in- 
tended to incorporate not merely those in terms applied to all 
the bridges, but also one in harmony with that general policy 
and applied to substantially all, and this, although in reference 
to a single bridge, other and special directions were made. 
Aside, therefore, from any reliance upon the doctrine of stare 
decisis, the act of 1871 must be considered as requiring the 
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Union Pacific Company: to permit the trains of all roads termin- 
ating at the Missouri River at Omaha to use its bridge up to the 
fair limits of capacity, and on payment of reasonable compen- 
sation. 

It may be remarked in passing that it is expressly conceded 
in this case by the Union Pacific Company that there is no 
question of the reasonableness of the compensation tendered, 
or the capacity of the bridge and approaches for the service 
asked by the Mason City Company. 

The final question is this: Is the status of the present Union 
Pacific Railroad Company, the appellant, so different from that 
of the company to which it is a successor as to render inappli- 
cable the decision in the Rock Island case and to nullify the re- 
quirements of the act of 1871? 

What are the facts? The acts of Congress, July 1, 1862, 
12 Stat. 489; July 2, 1864, 13 Stat. 356, creating the Union 
Pacific Railroad Company, authorized it to mortgage its road 
for $16,000 a mile, (increased to $48,000 a mile in the moun- 
tainous districts), and loaned the credit of the United States 
for an equal amount, secured by a second lien on the property. 
The initial point of the main line of the Pacific Railroad was 
fixed on the Iowa bank of the Missouri River opposite the city 
of Omaha. Union Pacific Railroad Company v. Hall et al., 91 
U. 8. 343. On March 1, 1865, the Union Pacific Railroad Com- 
pany executed its first mortgage, conveying its entire line from 
the western boundary of the State of Iowa to its western ter- 
minus. This mortgage in terms included the road “hereto- 
fore constructed or hereafter to be constructed.” The act of 
1871 authorized a mortgage of not exceeding two and a half 
million of dollars to raise money for the construction of the 
bridge. This mortgage was executed, the money raised and 
the bridge built. The act of 1862, section 18, provided that 
“the better to accomplish the object of this act, namely, to 
promote the public interest and welfare by the construction 
of said railroad and telegraph line, . . . Congress may, 
at any time, having due regard for the rights of said companies 
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named herein, add to, alter, amend, or repeal this act.’”’ The 
act of 1864, which was an amendment of the act of 1862, in 
section 22 preserved the right of Congress to at any time “alter, 
amend, or repeal this act.” It also, in section 9, gave express 
authority to the company to maintain ferries or construct 
bridges over the Missouri River. The mortgage of 1865 was 
foreclosed, and the present appellant, the Union Pacific Com- 
pany, a corporation organized under the laws of Utah, became 
the purchaser. The contention now is that as this mortgage 
antedated the act of 1871, the purchaser at the foreclosure 
thereof took the property freed from any burdens or obliga- 
tions imposed by that act. It held the bridge as a part of its 
line, under no obligations to permit its use by any other com- 
pany. 

We shall not stop to inquire whether this foreclosure and 
sale was anything more than a reorganization under the form 
of a judicial proceeding, nor whether if it were in all respects 
a bona fide sale to an independent third party such sale took 
the property out of the jurisdiction of Congress, and prevented 
that body from further legislation in aid of the purpose of the 
act, ‘‘namely, to promote the public interest and welfare.” 
The question before us is whether an amendment to the act, 
purely administrative in the character of the burdens imposed, 
aimed to promote the public interest and welfare, enacted 
while the title to the property remained in the original com- 
pany a corporation chartered by Congress, which preserves 
intact all the pecuniary rights of the company, and whose 
privileges are accepted and acted upon by the company, is 
denuded of vitality by a sale to a new company under fore- 
closure of a mortgage executed prior to such legislation. That 
question must be answered in the negative. 

The first transcontinental railroad, to wit, the Union Pacific 
Railroad, was a great public undertaking. Private capital 
was believed to be and was, in fact, unwilling to attempt it. 
Congress felt that the public interest required its construction. 
It sought to interest private capital in the enterprise, and be- 
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lieved that the work could be better done through the instru- 
mentality of a corporation. At the same time it became 
practically the sponsor for the enterprise by large donations 
of Government credit and public lands. In so doing it was 
not seeking to aid a purely private enterprise. What it did 
was in furtherance of the public interests, and it reserved to 
itself the right to alter, amend, or repeal the act in so far as 
was necessary to promote those interests, limiting its action 
by the single proviso that due regard must be had to the rights 
of the company. Every one who purchased the bonds of the 
company or gave it credit did so with full knowledge that this 
was a quasi-national enterprise, and that if deemed necessary 
by Congress the interests of the public might be promoted by 
additional legislation in so far as the pecuniary rights of the 
company and its creditors were not sacrificed. The construc- 
tion of the bridge, doing away as it did with the delay and 
annoyance of transportation across the river by a ferry, added 
largely not merely to the value of the entire property, but also 
to the great convenience of the traveling and shipping public. 
The act giving authority for a large issue of bonds, thereby in- 
suring the immediate construction of the bridge, was accom- 
panied by a proviso that upon reasonable compensation the 
use of the bridge should be accorded to other companies. 
Availing itself of the privileges conferred the company accepted 
the amendment in its entirety and is bound by its terms as 
fully as though it had embodied them in a contract. So long 
as the full facilities of the Union Pacific Company were not 
interfered with thereby, and a reasonable compensation was 
paid therefor, it cannot in any just sense be held that its rights 
were not duly regarded. And it cannot be tolerated that a 
private individual or a state corporation can, by the purchase 
at a judicial sale of the property, strike down all the legisla- 
tion of Congress passed subsequently to the mortgage for the 
promotion of the public interests. We cannot assent to the 
contention that the present owner of the property holds it 
free from obedience to all such legislation. Now, as before 
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the foreclosure and sale, the public interests are to be regarded, 
and not simply private purposes, wishes or prejudices. 

One thing more requires notice. It is contended that the 
terms of the decree are too broad; that they give to the Mason 
City Company not merely the use of the bridge and its ap- 
proaches, including therein connections with western roads 
terminating at Omaha, but also the use of all side or spur 
tracks connecting the Union Pacific Railroad with private 
industries, and the track extending northward from the main 
line of the Union Pacific to the old ferry crossing. On the 
argument counsel for the appellee stated that his company 
made no claim to a right to use these tracks. If the language 
of the decree is open to this misconstruction it should be cor- 
rected, and the Circuit Court may make such correction on 
proper application. 

Decree affirmed. 


Mr. Justice McKenna took no part in the decision of this 
case. 





NEDERLAND LIFE INSURANCE COMPANY, LIMITED, 
v. MEINERT. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT. 


No. 11. Argued October 18, 1905.—Decided November 6, 1905. 


Promptness of payment of life insurance premiums is essential and although 
forfeitures are not generally regarded with favor they are necessary and 
should be fairly enforced in regard to such payments. A statute requiring 
notice of time of payment of premium and effect of non-payment thereof 
should not be construed so as to make it a trap for either the company 
or the assured. 
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Where the assured has received the statutory notice, containing in the words 
of the statute a statement as to the effect of non-payment of the premium, 
the fact that a mistaken additional statement as to the forfeiture of the 
policy by reason of such non-payment, was contained in the notice is 
not such a failure to comply with the terms of the statute as will prevent 
a forfeiture of the policy where it appears that after default the assured 
received another notice in regard thereto, had an opportunity to reinstate 
the policy by payment of the premium, within a specified time according 
to the policy, but made no payment for over three years, and did not 
ask for any extension of time, and the company had noted the forfeiture 
on its books. 


Mrs. Mernert, the plaintiff below, filed in the Circuit Court 
of the United States for the District of Indiana her amended 
complaint, by leave of court, against the petitioner, the insur- 
ance company, to recover $5,000 on a certain policy of insur- 
ance for that sum on the life of her deceased husband, William 
Meinert. She obtained judgment on the trial before a judge 
without a jury, which was affirmed in the Circuit Court of 
Appeals. 127 Fed. Rep. 651. This court allowed a writ of 
certiorari to review that judgment and the case is now here 
upon the return to that writ. 

The material facts are the following: The company, on the 
fifth day of March, 1896, issued the policy in suit in considera- 
tion of the payment of quarterly premiums of $25.25, each on 
or before the fifth days of March, June, September and Decem- 
ber in each year for five years; after that the payments were 
to be $64.25 for the following fourteen years or until the previ- 
ous death of the insured, should his death occur before the 
expiration of the specified period. Four quarterly payments 
of $25.25 each were made, the last one having been made on or 
before December 5, 1896. No other instalment of premium 
was ever paid. The assured died on the twenty-fourth day of 
March, 1900. Over three years and three months had passed, 
therefore, since the last payment of any premium. Meinert, 
up to the time of his death, lived at Evansville, Ind. 

On the fifteenth day of February, 1897, the company sent 
him by mail a written notice as follows: 
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“Nederland Life Insurance Co. (Ld.). 
“‘Established in Amsterdam, (Holland), 1858. 
“United States Branch, 874 Broadway, New York City. 
‘Pursuant to Chapter 690 of the Insurance Law of 1892 of 
the State of New York, you are hereby notified that the quar- 
terly premium of $25.25 on policy No. 58,021 will fall due on 
the 5th day of March, 1897, if the policy be then in force. The 
conditions of your policy provide that unless such premium 
shall be paid at the United States Branch Office of the com- 
pany, or to a person authorized to collect such premium holding 
the company’s receipt therefor, by or before that date, the 
policy and all payments thereon will be forfeited and void, 
except as to the right to a cash surrender value or paid-up 


policy. 


“L. I. DuBourca, 
“‘ President of the U. S. Branch. 


“Tf payment is made to the company directly it can be done 
by valid draft, check, postal or express money order made out 
to the order of the United States Branch of the Nederland 
Life Insurance Co. (Ld.).” 


This notice was duly received by the assured February 16, 
1897. 

On Saturday, April 3, 1897, the company sent him by mail 
another notice, as follows: 


“Nederland Life Insurance Co., Limited. 
‘Established 1858, Amsterdam, Holland, 
“United States Branch, 874 Broadway, New York. 


“ New York, April 3, 1897. 





| “William Meinert, 

‘(217 Law Ave., Evansville, Ind. 
f “Dear Sir: The premium on your policy which fell due on 
the 5th March has not been paid and the policy is therefore 
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null and void. I beg to inform you, however, that if the same 
is paid within ten days your policy will be reinstated. 
““L. I. DuBourca, President. 
“Policy No. 58,021.” 


This notice was received by him in due course of mail on 
Monday, April 5, 1897, but he never acknowledged its receipt 
and never took any steps to have the policy reinstated. On 
April 22, 1897, the company entered on the appropriate records 
of its office the declaration that the policy was forfeited and 
lapsed for failure to pay instalment of premium. 

It was agreed between the company and the assured that 
the provisions printed or written upon the back of the policy 
were to be taken as part of it, as fully as if they were set forth 
at length on its face, and signed by the parties. One of them 
was article 2, which reads as follows: 

“In case of non-payment of any annual premium or instal- 
ment thereof within thirty days after the same shall fall due, 
this policy shall be null and void, subject, however, to provisions 
as to cash surrender and paid-up policy values. The company 
will, however, as a matter of favor and not of right, mail notice 
to the insured or the assignee at the last address furnished by 
him or them to the company, to the effect that the policy may 
be reéstablished by the payment of the annual premium or 
instalment thereof still due, within ten days after mailing 
notice.” 

The application for the insurance, which by agreement was 
also made part of the contract, provided that ‘‘ this application 
shall be governed by the laws of the State of New York, the 
place of said contract to be the principal office in the United 
States of said company in the city of New York.” 


Mr. John L. Cadwalader, with whom Mr. George Coggill and 
Mr. George W. Wickersham were on the brief, for petitioner: 
The premium notice sent to Meinert by the petitioner was 
in conformity to the New York statute, and the cases relied 
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on by the Circuit Court of Appeals do not sustain the judgment. 
See Mutual Life v. Phinney, 178 U.S. 327. 

Section 92 of the insurance laws of New York is not applica- 
ble to this case but the place of the contract was the State of 
Indiana. See Mutual Life Ins. Co. v. Hill, 193 U. S. 551; 
Equitable Lije Assurance Soc. v. Clements, 140 U. 8. 226; 
Mutual Life Ins. Co. v. Cohen, 179 U. 8..262; Mutual Life Ins. 
Co. v. Hathaway, 106 Fed. Rep. 815, to the effect that the 
statutory provision of New York in reference to forfeitures 
has no extra-territorial effect, and does not of itself apply to 
the contracts made by a New York company outside of that 
State. Phelan v. N. W. Mutual, 113 N. Y. 147; Schad v. 
Security Mutual, 155 N. Y. 640; Hicks v. Nat. Lije Ins. Co., 
60 Fed. Rep. 690; Prov. Svgs. Lije v. Nixon, 73 Fed. Rep. 
144; Equitable Life v. Nixon, 81 Fed. Rep. 796; Born v. Home 
Ins. Co., 81 N. W. Rep. 676; Smith v. Continental Ins. Co., 79 
N. W. Rep. 126, relied on by respondent as to the notice and 
its effect, all are distinguished, and the decision in N. Y. Lije 
Ins. Co. v. Dingley, 93 Fed. Rep. 153, is clearly wrong. 

The insured’s acts in connection with the policy show that 
he abandoned it. Lone v. Mutual Lije Ins. Co., 33 Washing- 
ton, 577; Cooley’s Const. Lim., 6th ed., 214; Mutual Life Ins. 
Co. v. Hill, 193 U.S. 551, 560; Mutual Life Ins. Co. v. Phinney, 
178 U. 8. 327, 344. De Frece v. National Lije Ins. Co., 136 
N. Y. 144; Baxter v. Brooklyn Life Ins. Co., 119 N. Y. 450; 
Carter v. Brooklyn Lije Ins. Co., 110 N. Y. 15, do not apply 
to this case. 


Mr. G. K. Denton, with whom Mr. Albert J. Beveridge and 
Mr. Larz A. Whitcomb were on the brief, for respondent: 

The repudiation of the contract by the company before the 
expiration of the time for the payment of the premium, ex- 
cused the insured from thereafter making a tender of the same. 
See authorities collected 4 Ency. Pl. & Pr. 630, note 1. See 
also Hanna v. Phelps, 7 Indiana, 21; House v. Alexander, 105 
Indiana, 112; Tobin v. Young, 124 Indiana, 512; Turner v. 
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Perry, 27 Indiana, 163; Blair v. Hamilton, 48 Indiana, 32; 
Willeuts v. Northwestern Mutual &c. Co., 81 Indiana, 312; 
Phenix Ins. Co. v. Hinesley, 75 Indiana, 1. 

This principle has been applied to the payment of premiums 
in the following cases: Manhattan Life v. Smith, 44 Ohio St. 
156; Sourwine v. Supreme Lodge K. of P., 12 Ind. App. 447; 
Heinlein v. Ins. Co., 101 Michigan, 250; Union Central Lije Ins. 
Co. v. Caldwell (Ark.), 58 S. W. Rep. 355; National Mutual v. 
Home. Benefit (Pa.), 37 Atl. Rep. 519; Guetspow v. Mich. Mut. 
(Wis.), 81 N. W. Rep. 652; Supreme Lodge v. Davis (Col.), 58 
Pac. Rep. 595; Supreme Council v. Bailey (Ky.), 55 S. W. 
Rep. 888; Dennison v. Masonic Society, 69 N. Y. Supp. 291; 
TeBow v. Wash. Life, 69 N. Y. Supp. 289, and authorities cited; 
Sullivan v. Industrial Ben. Assn., 26 N. Y. Supp. 186. 

Payment or tender of payment of premiums is not necessary 
where the insurers have already declared the policy forfeited 
or done any other act which is tantamount to a declaration 
on their part that they will not receive it if tendered. May 
on Insurance, § 358; 19 Am. & Eng. Enc. of Law, 2d ed., 57. 

The notice was not in compliance with the New York statute. 
Phelan v. N. W. Ins. Co., 113 N. Y. 147; McDougall v. Prov. 
Savings Society, 135 N. Y. 551; N. Y. Life v. Dingley, 93 
Fed. Rep. 153. There was no abandonment of the contract. 
Strauss v. Mut. Reserve, 36S. E. Rep. 352; S. C., 39 8. E. Rep. 
55; A. L. of H. v. Black, 123 Fed. Rep. 650; Ebert v. Mutual 
Reserve, 83 N. W. Rep. 506; Met. Life Ins. Co. v. Bowser, 20 
Ind. App. 557; Taylor v. Mutual Reserve, 97 Virginia, 60; 
Phenix Ins. Co. v. Hinesley, 75 Indiana, 1. 


Mr. Justice PeckHaM, after making the foregoing state- 
ment, delivered the opinion of the court. 


The judgment in favor of the plaintiff below for the recovery 
of the amount found due upon the policy in question is based 
on the above-mentioned facts, the courts holding that the 
policy was not forfeited but was in full force because of the 
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alleged failure of the company to comply with the law of New 
York in relation to giving the notice provided for therein. 
The provision in question is found in section 92, chapter 690, 
of the Laws of New York for 1892. The section is set forth 
in the margin.' 

The alleged failure to comply with the terms of the section 
consists in prefixing the words, “‘the conditions of your policy 
provide,” to the notice required by the statute, which provides 
that the notice shall state that ‘‘unless such premium . . 
then due shall be paid . . . by or before the day it falls 





1 Laws of New York, chap. 690, sec. 92. 

“92. No forfeiture of policy without notice.—No life insurance corpora- 
tion doing business in this State shall declare forfeited, or lapsed, any policy 
hereafter issued or renewed, and not issued upon the payment of monthly 
or weekly premiums, or unless the same is a term insurance contract for one 
year or less, nor shall any such policy be forfeited, or lapsed, by reason of 
non-payment when due of any premium, interest or instalment or any 
portion thereof required by the terms of the policy to be paid, unless a 
written or printed notice stating the amount of such premium, interest, 
instalment, or portion thereof, due on such policy, the place where it should 
be paid, and the person to whom the same is payable, shall be duly ad- 
dressed and mailed to the person whose life is insured, or the assignee of the 
policy, if notice of the assignment has been given to the corporation, at his 
or her last known post office address, postage paid by the corporation, or 
by an officer thereof, or person appointed by it to collect such premiums, 
at least fifteen and not more than forty-five days prior to the day when the 
same is payable. 

“The notice shall also state that unless such premium, interest, instal- 
ment, or portion thereof, then due, shall be paid to the corporation, or to a 
duly appointed agent or person authorized to collect such premium by or 
before the day it falls due, the policy and all payments thereon will become 
forfeited and void except as to the right to a surrender value or paid-up 
policy as in this chapter provided. 

“If the payment demanded by such notice shall be made within its time 
limited therefor, it shall be taken to be in full compliance with the require- 
ments of the policy in respect to the time of such payment; and no such 
policy shall in any case be forfeited or declared forfeited, or lapsed, until 
the expiration of thirty days after the mailing of such notice. 

“The affidavit of any officer, clerk or agent of the corporation, or of any 
one authorized to mail such notice, that the notice required by this section 
has been duly addressed and mailed by the corporation issuing such policy, 
shall be presumptive evidence that such notice has been duly given.” 
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due”’ (March 5, 1897) “ the policy and all payments thereon 
will become forfeited and void,” ete., whereas, by reference 
to the policy, article 2, indorsed on the back thereof, it will 
be seen that if the premium is not paid within thirty days after 
the same shall fall due, the policy shall be null and void. The 
notice thus mistakenly states that the policy “‘by its condi- 
tions” will become void, etc., while in truth it is the language 
of the statute which the notice uses. 

The company contends that the law of New York does not, 
for the reasons stated in the brief of counsel, apply to the par- 
ticular facts set forth herein, and it also contends that the 
notice which was in fact given fully complied with the terms 
of the law. We pass over the first contention without dis- 
cussion, because we are of opinion that, assuming the New 
York statute to apply, the notice given by the company was 
sufficient, and the policy was forfeited long before the death 
of the plaintiff's husband. 

Referring to the statute, it is seen that by omitting the 
above-mentioned words, ‘‘the conditions of your policy pro- 
vide,”’ the rest of the notice actually given does comply with 
the terms of the statute. The notice informed the assured 
that unless the premium which would fall due on the fifth of 
March, 1897, if the policy was then in force, should be paid by 
or before that date, the policy and all payments thereon 
would become forfeited and void, except as to the right to a 
cash surrender value or paid-up policy. This is exactly what 
the statute required the notice to state. The statute does not 
require the notice to state that the policy would become for- 
feited only after the expiration of thirty days after the pay- 
ment became due, or notice was mailed, in case such payment 
were not made, but it says distinctly that the notice shall 
state that failure to pay the premium by or before the date it 
falls due will forfeit the policy and all payments thereon. 

Why should the mistaken statement as to the conditions of 
the policy prove fatal, when the exact language of the statute 
as to the contents of the notice is used? The error of fact as 





NEDERLAND LIFE INSURANCE CO. v. MEINERT. 179 
199 U.S. Opinion of the Court. 


to the consequence of a failure to pay, as contained in the 
notice, would be exactly the same, if the words above referred 
to had been omitted, because the statute provides that the 
assured shall, nevertheless, have thirty days after mailing the 
notice before a forfeiture can be asserted. There can be no 
doubt that the premium did become due on the fifth of March, 
and the thirty days’ extension simply permitted a payment 
within that time to save a forfeiture. 

Now whether the statement in the notice were incorrect be- 
cause of a failure to state accurately the conditions of the policy, 
or because of a failure to tell the assured the subsequent pro- 
visions in the statute as to forfeiture, is not in either case ma- 
terial, so long as the notice follows the statute, and if it do 
that it is good, even though it contains such a mistake as is set 
forth herein. The purpose of the statute was to prevent a for- 
feiture by the non-payment of the premium when due, be- 
cause of inadvertence or forgetfulness, and when the assured 
receives the very notice required by the statute its purpose is 
fulfilled, although the notice contains in another respect such 
a mistake as does this notice. It is most unreasonable to hold 
that a statement of the consequence of the failure to pay the 
premium when due, mistakenly attributed in the notice to a 
provision in the policy, should be held fatal, when the same 
statement, without attributing it to a provision in the policy, 
would be a fulfillment of the requirements of the statute. In 
either case there would be an error as to the time of forfeiture, 
but there would also be a correct statement, in the very words 
of the statute, of the time the premium was payable, its amount 
and where it could be paid. In such case to assume that an 
injury might follow is, as we think, to assume an ignorance or 
carelessness on the part of the assured, which is unreasonable 
as well as improbable. A spark of intelligence on the part of 
the assured would prompt him to refer to his policy and he 
would then see the mistake of fact made in the notice as to the 
length of the time he had in which to pay in order to prevent a 
forfeiture. If he thought the notice rightly stated the fact as 
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to forfeiture, the natural result would be greater care to pay 
or some application to extend the time of payment on or be- 
fore the day when the payment became due. Of that day he 
had the ample notice provided in the statute. It is scarcely 
possible to imagine any injury resulting from this error, al- 
though extraordinary and wonderful things do sometimes 
occur. Courts, however, cannot proceed upon the theory 
that policyholders are non compotes mentis, and that the natu- 
ral result of such a mistake of fact upon a person of ordinary 
intelligence cannot be assumed in the case of a holder of a 
policy of insurance. It cannot reasonably be assumed that 
the assured might be betrayed into not doing at all what the 
notice tells him must be done on or before a certain day in 
order to save a forfeiture, because the notice omits to tell him 
of the extended time before the forfeiture can really be enforced, 
nor can such failure be anticipated as the result of the mistake. 
So long as the assured has in fact the notice required by law 
we are of opinion that such a mistake, as was made in this case, 
is immaterial. 

The cases from the New York courts do not decide contrary 
to our decision herein. In Phelan v. The Northwestern Mutual 
Lije Insurance Company, 113 N. Y. 147, the notice was not 
like the one in this case. The notice spoken of there, it was 
held, did not comply with the statute, because it was not 
given in its words, and the language actually used was held 
by the majority of the court to be so far from complying with 
the statute in a material manner as to render it of no use. 
The court said that the notice, instead of saying that the 
policy would become forfeited and void, said that “‘members 
neglecting so to pay are carrying their own risks,” and that 
the latter words, while they might be comprehensive to those 
versed in the language of insurers and accustomed to their 
phraseology, were not the language of the statute and did not 
embody the notice which the statute required. 

The other case, Schad v. Security Mutual Lije Association, 
155 N. Y. 640, affirmed without any opinion the decision of the 
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Appellate Division of the Supreme Court reported in 11 App. 
Div. 487, where it was held that a statement that in case of the 
non-payment of the premium when it became due the policy 
would cease to be in force, did not comply with the notice 
required by the statute, that if the premium was not paid 
when due the policy and all payments thereon would become 
forfeited and void. 

In McDougall v. Provident Savings Life Assurance Society, 
135 N. Y. 551, it was held that where the policy was out of the 
ordinary form a notice, which did not follow literally the words 
of the statute, but contained a statement reminding the as- 
sured of the time and place when and where to make any pay- 
ments required by the terms of the contract, the amount 
thereof, and the effect of non-payment was sufficient. 

A statute of this kind should not be construed so as to make 
it a trap for either side. Forfeitures, though generally not 
regarded with favor by courts of equity, yet are necessary, 
and should be fairly enforced, in cases of life insurance. 
Promptness of payment is essential in such business. New 
York Life Ins. Co. v. Statham, 93 U. 8S. 24, 30. 

Where, therefore, the assured has in truth received notice 
(as provided by statute) of the time of payment of the premium, 
its amount and where it can be paid, and a statement is made 
in the words of the statute itself as to the effect of non-pay- 
ment, a mistaken additional statement like the one made here 
ought not to be held a failure to comply with the terms of the 
statute and thus prevent a forfeiture which the assured evi- 
dently contemplated. 

We are aware of the case of New York Life Insurance Co. v. 
Dingley, 93 Fed. Rep. 153, but we cannot agree with the views 
therein expressed. 

The case before us shows no evidence of any injury to the 
assured on account of the notice. He received, as the record 
shows, another notice on the fifth of April, informing him 
that his policy was forfeited, but that it could be reinstated 
by the simple payment of the premium within ten days there- 
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after. He made no acknowledgment of the receipt of the 
notice, failed to pay the premium and asked no extension of 
time. Finally, on the twenty-second day of April, the for- 
feiture was noted on the books of the company. We think 
that the statute was complied with and that the forfeiture 
was legal. 

The judgments of the Circuit Court of Appeals and the Cir- 
cuit Court for the District of Indiana must be reversed and 
the cause remanded to the latter court with instructions to 
enter judgment for the defendant. 

Reversed. 





CORKRAN OIL AND DEVELOPMENT COMPANY v1. 
ARNAUDET. 


ERROR TO THE SUPREME COURT OF THE STATE OF LOUISIANA, 


No. 22. Argued October 24, 25, 1905.—Decided November 13, 1905. 


A petition for rehearing to the Supreme Court of the State is too late to 
raise Federal questions in that court unless the petition is entertained 
and the point passed on. 

Although title may be claimed in the state court under a Federal statute, 
if the decision of that court rests on a ground independent of that statute, 
and involving no Federal question the writ of error will be dismissed. 


THIS was a petitory action commenced by the Corkran Oil 
and Development Company in the Eighteenth Judicial Dis- 
trict Court for the parish of Acadia, Louisiana, on the sixth 
day of December, a. p. 1901, against Laurent Arnaudet and 
others, to recover possession of certain real property. Plain- 
tiff alleged that the land was claimed by Anthony Corkran 
during his lifetime, and by his heirs and legal representatives 
after his death, and that said claim, known as the ‘‘Corkran 
grant,’ was finally confirmed to Corkran’s heirs and legal 
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representatives by an act of Congress of February 10, 1897, 
and a patent was issued to them in accordance with the act. 
That Corkran died in about the year 1819, and his succession 
was duly opened in St. Landry parish, where he resided, and 
where the property was situated, and that petitioner acquired 
title to said property from Corkran’s heirs and descendants 
by acts of sale on various dates specified, said dates being sub- 
sequent to November 10, 1901. That neither Corkran and 
wife, nor any of his heirs, legal representatives or descendants, 
ever sold or disposed of their rights, title or interests in the land 
before the sales to petitioner, and petitioner was now the just, 
true and legal owner of the property. Notwithstanding which, 
defendants, without legal right or title and against petitioner’s 
rights, had entered upon and now possessed and held said prop- 
erty and refused to deliver the same to petitioner as of right. 

The act of Congress referred to is as follows (29 Stat. 517, 
ce. 213): 

“Cuap. 213. An act to quiet title and possession with respect 
to certain unconfirmed and located private land claims in 
the State of Louisiana. 

“ Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That all 
the right, title, and interest of the United States in and to the 
lands situate in the State of Louisiana, known as the located 
but unconfirmed private land claims therein, aggregating about 
eighty thousand acres, and specifically described in the list or 
tabular statement accompanying the report, dated February 
nineteenth, eighteen hundred and eighty, made by the surveyor 
general of Louisiana to the Commissioner of the General Land 
Office, under a resolution of the United States Senate of De- 
cember second, eighteen hundred and seventy-nine, and which 
report and list were communicated to the Senate by the Secre- 
tary of the Interior on March eighth, eighteen hundred and 
eighty, as Senate Executive Document numbered one hundred 
and eleven, Forty-sixth Congress, second session, shall be, and 
the same are hereby, directed to be granted, released, and re- 
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linquished by the United States, in fee simple, to the respec- 
tive owners of the equitable titles thereto, and to their respec- 
tive heirs and assigns forever, as fully and completely, in every 
respect whatever, as could be done by patents issued therefor 
according to law. 

“Sec. 2. That nothing contained in this act shall in any 
manner abridge, divest, impair, injure, or prejudice any valid 
right, title, or interest of any person or persons in or to any 
portion or part of the lands mentioned in said first section, the 
true intent of this act being to relinquish and abandon, grant, 
give, and concede any and all right, interest, and estate, in 
law or equity, which the United States is or is supposed to be 
entitled to in said lands, in favor of all persons, estates, firms, 
or corporations who would be the true and lawful owners of 
the same under the laws of Louisiana, including the laws of 
prescription, in the absence of the said interest and estate of 
the United States. 

“Sec. 3. That the Department of the Interior shall cause 
patents to issue for such lands, and such patents shall issue in 
the name of the original claimant as appears in the list or 
schedule aforesaid, and when issued shall be held to be for the 
use and benefit of the true and lawful owners as provided in 
sections one and two of this act.” 

The patent is as follows: 

“The United States of America to all to whom these presents 
shall come, 

“ Greeting: 

‘Whereas, by the act of Congress approved February 10th, 
A. D. one thousand eight hundred and _ ninety-seven, entitled 
‘An act to quiet title and possession with respect to certain 
unconfirmed and located private land claims in the State of 
Louisiana,’ it is provided— 

{Here follows the act of February 10, 1897, in full.] 

‘‘And whereas, the private land claim of Anthony Cork- 
ran, appears in the list of claims embraced in the aforesaid 
Senate Executive Document numbered one hundred and eleven, 
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and, therefore, stands confirmed and entitled to (a patent 
under the terms of the) act of Congress hereinbefore recited. 

“ And whereas, the aforesaid claim has been regularly sur- 
veyed as section forty-seven in township nine, south of range 
two west in the southwestern district of Louisiana, containing 
five hundred and eighty acres and ninety hundredths of an 
acre as appears by the plat and descriptive notes thereof on 
file in the General Land Office of the United States duly ap- 
proved by Chas. F. Dickinson, U. S. surveyor general for the 
State of Louisiana, on the thirtieth day of October, one thou- 
sand eight hundred and ninety-seven, which said plat and 
descriptive note are herein inserted and made a part of these 
presents, and are in the words and figures following, to wit: 

[Plat and descriptive note.] 

‘‘Now know ye, that the United States of America, in con- 
sideration of the premises herein set forth, and in conformity 
with the provisions contained in sections two and three of the 
aforesaid act of the tenth day of February, one thousand and 
eight hundred and ninety-seven, has given and granted and 
by these presents does give and grant unto the said Anthony 
Corkran and to his heirs and assigns the tract of land em- 
braced and described in the foregoing survey. 

“To have and to hold the said tract of land with the appur- 
tenances unto the said Anthony Corkran his heirs, assigns and 
suecessors in interest forever.” 

Dated November 22, 1897. 

The defendants filed exceptions, and also answered, admit- 
ting that Anthony Corkran, or Cochran, claimed the land in 
question, and that it was patented to Corkran and his heirs 
under and according to the act of February 10, 1897, which 
was fully set forth in the preamble to the patent; and they 
asserted that the true intent of said act of Congress fully ap- 
peared from the second section of the act, and that “‘ under 
and by virtue of the laws of Louisiana, all the right, title and 
interest of Anthony Corkran and his heirs in and to the land 
claimed by plaintiff, and patented as aforesaid to Anthony 
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Corkran and his heirs, had been divested long prior to the 
issuance of the aforesaid patent, and was held in full and com- 
plete ownership long prior to the date of said patent by the 
authors of defendants, and by defendants, under valid and 
perfect titles, by and under the laws of Louisiana, including 
the laws of prescription.” 

That the authors of defendants and defendants themselves 
had acquired by true and valid title all the right, title, interest 
and estate at law or in equity in the lands patented to Anthony 
Corkran and his heirs prior to the issue of the patent, by vir- 
tue of the laws of Louisiana providing for the sale of all lands 
situated within its borders for non-payment of taxes, by 
mesne conveyances of said lands from the purchaser at a tax 
sale December 2, 1882, for unpaid taxes assessed on said realty 
for the year 1881; and that since said tax sale the real estate 
in question has always been in the possession of the purchaser 
at that sale and the authors of defendants and the defendants 
themselves, and been occupied by them as owners in undis- 
turbed and quiet possession. Defendants further pleaded in 
bar of the action and in support of their title “the prescription 
of three, five and ten years, and that the prescription of three 
years established by article 233 of the Louisiana constitution 
of 1898 is a complete bar to this action.’”’ Defendants also 
asserted that they had paid taxes on said property during the 
time of their possession and had placed thereon valuable im- 
provements, amounting in the aggregate to upwards of twenty 
thousand dollars. The trial court decided the case on the 
merits, and found that defendants claimed title to the land in 
controversy through Henry Gellert, who purchased the land 
at a tax sale in 1882, for taxes assessed against said land in 
the name of Anthony Corkran or his heirs, and set forth the 
facts on which the court held that the land in controversy was 
subject to such assessment and sale. The trial court held 
that the defendants were protected by the prescription of 
three years, provided in article 233 of the constitution of 1898, 
as well as the prescription of three and five years pleaded, 
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and entered judgment for defendants. On appeal, the judg- 
ment was affirmed by the Supreme Court of Louisiana, the case 
being reported 111 Louisiana, 563. 

That court found as facts that under the act of February 10, 
1897, a patent issued on November 22, 1897, to Anthony 
Corkran and his heirs and assigns for the lands in controversy 
in this suit; that there was not in the record any previous appli- 
cation for the land or entry thereof by Anthony Corkran, but 
that the records of the Land Department showed that in 1816 
the land was surveyed by Deputy United States Surveyor 
Aborn, by virtue of “‘an order from the principle deputy sur- 
veyor of the western district, State of Louisiana, and in con- 
formity with a certificate, B No. 1151, from the board of com- 
missioners of the said western district” for Anthony Corkran; 
that this map and proces verbal were approved May 21, 1817, 
by Gideon Fritz, principal deputy surveyor; that the land 
was again surveyed in 1875 by P. A. Thibodaux, deputy sur- 
veyor, and across his map is written “Claimed by Anthony 
Corkran—no confirmation found;” that the officers of the 
United States Land Office refused to dispose of the land under 
the general land laws of the United States, and finally Con- 
gress passed the act of 1897; that on December 27, 1882, the 
tax collector of the parish of St. Landry executed a deed in 
favor of Henry Gellert, which was recorded on the same day 
in the conveyance book of that parish, reciting that on the 
second day of December, 1882, he had adjudicated to said 
Gellert at public sale the land in controversy, ‘‘being the 
property of Anthony Corkran or his heirs, as per assessment 
roll of the State of Louisiana of the year 1881, to satisfy a 
debt due the said State for the unpaid taxes” for said year; 
and that ‘‘the present defendants are admittedly in possession 
of the land patented to Anthony Corkran or his heirs.” And 
the court held “that the land in controversy was subject to 
taxation and sale for non-payment of taxes,” and that the 
objection that it was not so subject was untenable. 

As to the objection that the tax deed was invalid because 
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of indefiniteness of description the court held that the pre- 
sumption, after the great lapse of time, was that the assess- 
ment roll to which the deed referred was sufficiently precise 
and definite and was correct and regular, and that defendants 
were justified in relying on the presumption of regularity in 
the absence of actual attack upon the tax proceedings. 

The court held further that the argument of plaintiff that 
Corkran and his heirs were without right of any kind in the 
land in controversy would leave the Government, so far as 
they were concerned, free to make such disposition of said 
land as it might think proper, for the result of such argument 
would be to throw them out of court for want of interest in 
the subject-matter, their rights resting exclusively upon the 
Government’s acts. The court said: 

“Tf Corkran or his heirs had no claim of character such as 
could be enforced or legally entitled to have been recognized, 
the Government could impose such conditions to the volun- 
tary recognition of the same as it thought proper, and the 
parties claiming under the act of recognition would be forced 
to accept them or nothing. 

“There is no one before the court claiming rights under the 
Government adverse to the rights acquired by the parties 
under the Government, and whatever rights the Government 
itself might have had, or grounds for objection, it had expressly 
renounced and waived, not only in favor and behalf of Anthony 
Corkran or his heirs, but of any other person who would have 
had legal rights had the Government itself had none when 
those rights attached. This renunciation or waiver could as 
legally and properly have been made by the Government in 
behalf and in favor of this class of persons as it could have 
been made in favor of the Corkran heirs, and that this re- 
nunciation and waiver was intended to cover and protect 
the rights of the latter class appears on the face of the act of 
Congress. < 

“Grant that the act of Congress was an original grant to 
the Corkran heirs as of date of its passage; it was none the less 
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a grant coupled with conditions and charges in favor of third 
parties, and the Corkran heirs were forced to accept the grant 
with the conditions attached. They could not accept it as 
far as it might be favorable to them, and repudiate its effect 
as to other parties. . . . There are no persons claiming 
adverse rights, and, the Government having expressly re- 
nounced and waived her own, plaintiff cannot, through her, 
urge them.” 

The court pointed out that counsel, notwithstanding the 
provisions of article 233 of the constitution of 1898 as to the 
prescription of three years barring an action seeking to annul 
a tax title, had brought a direct petitory action against de- 
fendants in actual possession of the property which they 
claimed. The court continued: 

“On the trial of the case defendants established that they 
and their authors had been in possession as they had 
alleged ; “6 

“Defendants evidently relied in their pleadings and proof 
upon article 233 of the constitution, upon the strength of the 
defensive position which they would hold, when they should 
have shown an actual corporeal possession of the property 
claimed by themselves and their authors for nineteen or 
twenty years as owners, and have traced their rights back to 
a tax sale. 

‘““.. . Defendants do not plead prescription against the 
petitory, but upon an incidentally raised action of nullity. 
The sale referred to was strictly a sale for taxes. The prop- 
erty was proceeded against as property belonging to Anthony 
Corkran or his heirs, and, as matters have now shaped them- 
selves, it must be taken to have belonged to them at the time 
of the sale. The defendants and their authors not only had 
corporeal possession prior to 1898, but it extended before the 
institution of this suit for three years after the adoption of 
the constitution of 1898 so that this possession was itself pro- 
tected permanently from attack by plaintiff by article 233, 
independently of the merits of the tax title . . . even 
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had the property at the time of the tax sale not been segre- 
gated from the public domain, and even though their title to 


the property had been void. . . . This permanent pro- 
tection to possession is equivalent to legal ownership. Pillow 
v. Roberts, 13 How. 472. . . . Plaintiff had certainly the 


right even on its own theory to attack defendants’ tax title 
after February, 1897; having failed to institute its proceeding 
within the three years from the date of the adoption of the 
constitution, their right of action was forever barred. Jn re 
Lockhart, 109 Louisiana, 740. 

“We think the defendants have sustained their defense under 
both of the prescriptions invoked—that of ten years acqui- 
rendi causa, and that of three years, under article 233 of the 
constitution.” 


Mr. Kenneth Baillio, with whom Mr. Hampden Story and 
Mr. E. B. Dubuisson were on the brief, for plaintiff in error: 

As to the jurisdiction of this court. 

Both parties claim tithe under a Federal statute, under 
which the validity of the titles set up is made to depend upon 
a correct interpretation of the laws of Louisiana, ergo that 
interpretation is a Federal question. This necessarily fol- 
lows from the very language of § 709, Rev. Stat. The right 
granted to this court, under that section, to reéxamine and 
reverse or affirm a final judgment of the highest court of a 
State, where any title, right, privilege or immunity is set up 
under a statute of the United States, and the decision is against 
such title, right, privilege or immunity, is not confined to a 
review of the state court’s interpretation of the statute under 
which it was claimed, but extends also to a review of the 
state court’s decision on the validity of the title set up. Smith 
v. Maryland, 6 Cranch, 286; Martin v. Hunter, 1 Wheat. 359. 


Mr. Donelson Caffery, Jr., and Mr. Gilbert L. Dupre, with 
whom Mr. Donelson Caffery, Mr. J. Sully Martel and Mr. 
P. J. Chappin were on the brief, for defendants in error: 

As to the jurisdiction. 
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Before it can be said that any right or title under a statute 
of the United States has been denied, it is necessary to over- 
come the judgment of the state court upon a question of local 
or state law. To do this, the Supreme Court of the United 
States has no jurisdiction under §25 of the judiciary act. 
Poppe v. Langford, 104 U. 8S. 770; Johnson v. Risk, 137 U.S. 
309; Lyttle v. Arkansas, 22 How. 193; Telluride Power Co. v. 
R. G. Western R. R., 175 U.S. 639; S. C., 187 U.S. 569; Dibble 
v. Land Co., 163 U.S. 63. 

The question here is not one of the correctness of the 
state decision brought up by the writ, but of jurisdiction 
in this court to review the case in the absence of a Federal 
question. The cases cited by plaintiff in error are not ap- 
plicable. 

The Federal question must be considered as not decided 
when a question of state law intervenes, and is decisive of 
the case. To give jurisdiction, the Federal question must 
be necessary to the judgment or decree complained of. Detroit 
R. R. v. Guithard, 114 U. 8. 133; Choteau v. Gibson, 111 U.S. 
200; State v. Board of Liquidation, 98 U. 8. 140; McManus v. 
O'Sullivan, 91 U.S. 578; Murdock v. Memphis, 20 Wall. 590; 
Adams v. Burlington R. R., 112 U. 8. 127; Chapman v. Good- 
win, 123 U. 8S. 548; Brooks v. Missouri, 124 U. S. 400; Water 
Works v. Sugar Co., 125 U. 8. 29; DeSausure v. Gaillard, 127 
U.S. 234; Israel v. Arthur, 152 U.S. 262; Wazles v. Smith, 157 
U.S. 276; Hale v. Akers, 132 U.S. 565; San Francisco v. Strell, 
133 U. S. 567. 


Mr. Frederic D. McKenney, Mr. John Spalding Flannery and 
Mr. James L. Autry also for defendants in error, submitted 
on the question of jurisdiction: 

Whether the conclusion reached was correct depends en- 
tirely upon the proper construction and application of the 
provisions of the state constitution to the facts found. It does 
not in anywise depend upon the Constitution or laws or au- 
thority of the United States. A writ of error to review such 
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a judgment will not lie. Chapman v. Crane, 123 U. 8S. 540; 
Wells v. Goodnow, 150 U. 8. 84. 

Where the decision of the state Supreme Court rests on an 
independent ground of law, not involving any Federal ques- 
tion, this court has no jurisdiction. Water Works Co. v. Sugar 
Co., 125 U.S. 18. 

The ground of the decision in the state courts was inde- 
pendent of any claim of right under the statute of 1897, and 
its adjudication involved no Federal question and the writ of 
error must be dismissed. Eustis v. Bolles, 150 U. 8S. 361; 
Carothers v. Mayer, 164 U. 8. 325; Moran v. Horsky, 178 U.S. 
205. 

If the accident that either one or both of the parties to the 
controversy claimed title under the United States was to be 
considered as sufficient to bring it within the jurisdiction of 
this court, then every controversy involving the title to such 
lands, whether it involved merely the inheritance, partition, 
devise, or sale of it, would with equal propriety be subject to 
examination by this court. Moreland v. Page, 20 How. 522; 
Carpenter v. Williams, 9 Wall. 785; Martin v. Marks, 97 U.S. 
345. 

The mere averment of the existence of a Federal question 
is not sufficient to give this court jurisdiction; a real and not 
a fictitious Federal question is essential to give this court 
jurisdiction over the judgment of state courts, and when it 
appears that the alleged Federal question upon which juris- 
diction is invoked is wholly without foundation the writ of 
error will be dismissed. Sawyer v. Piper, 189 U.S. 154, 156, 157. 

The attempt to assert a Federal question for the first time 
in a petition for rehearing is too late unless it appears that the 
court entertained the petition and disposed of the question. 
Fullerton v. Texas, 196 U. S. 192. 


Mr. Cuter Justice Futter, having made the foregoing 
statement, delivered the opinion of the court. 


In the progress of the case in the trial court no Federal 
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question as such was specifically raised, but when it reached 
the Supreme Court it was assigned for error that if article 233 
of the constitution of Louisiana of 1898 had the effect of vali- 
dating the tax sale to Henry Gellert it was in violation of Article 
5 of the amendments to the Constitution of the United States. 
Counsel for plaintiff in error admit that this was a misreference, 
but contend that it was corrected by the petition for rehear- 
ing filed after judgment, which alleged a violation of the 
Fourteenth Amendment, but this came too late, unless the 
petition was entertained and the point passed on. Fullerton 
v. Texas, 196 U. S. 192. And this petition was denied with- 
out any observations. 

The petition for the writ of error from this court and the as- 
signment of errors herein set up Federal questions, but they 
form no part of the record on which to determine whether a 
Federal question was decided by the state court. Leeper v. 
Texas, 1389 U. S. 462; Chapin v. Fye, 179 U. 8. 127. And 
counsel further state ‘‘that in so far as the errors assigned are 
said to have violated the due process of law provision of the 
Fourteenth Amendment to the Constitution of the United 
States, they are not pressed.” 

If it be conceded that plaintiff specially set up and claimed 
title to the land in controversy under the act of Congress of 
February 10, 1897, that would not be sufficient to give juris- 
diction unless the state courts had decided against such title. 
But that was not the decision here. What was decided was 
that the prescribed period having elapsed, article 233 of the 
Louisiana constitution operated as the equivalent of legal 
title through the tax deed. The correctness of this conclu- 
sion depended on the proper construction and application of 
the provisions of the state constitution on the facts found, 
and not on the Constitution or laws of the United States. 

The state constitution of 1898 was adopted and went into 
effect May 12, 1898. La. Const. 1898, p. 88. Article 233 
provided : 

“No sale of property for taxes shall be set aside for any 
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cause, except on proof of dual assessment, or of payment of 
the taxes for which the property was sold prior to the date 
of sale, unless the proceeding to annul is instituted 

within three years from the adoption of this constitution, as 
to sales already made. . . .” Constitution 1898, p. 61. 

The record showed that defendants and their authors had 
been, since 1882, in quiet, peaceable possession of the property 
in question under a tax title, the validity of which had not 
been impeached by any direct proceeding; that more than 
three years had elapsed before the institution of the present 
action since the adoption of the constitution (and more than 
that since the passage of the act of February 10, 1897, and the 
issue of the patent, November 22, 1897), and that at any time 
within such three years plaintiff or its authors might have 
instituted suit against defendants to annul the sale. 

And the decision of the state Supreme Court that, in these 
circumstances, article 233 made good defendants’ title rested 
on a ground independent of the act of 1897, and involved no 
Federal question. 

Writ of error dismissed. 
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The power of taxation is exercised upon the assumption of an equivalent 
rendered in the protection of the property and person of the taxpayer, 
and if such equivalent cannot possibly be rendered because the property 
taxed is wholly beyond the jurisdiction of the taxing power the taxation 
thereof within the domicil of the owner amounts to a taking of property 
without due process of law. 

While there may be individual cases where the weight of the tax neces- 
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sarily falls unequally on account of special circumstances the general 
rule is that in classifying property for taxation, some benefit to the 
property taxed is a controlling consideration, and a plain abuse of the 
power in this respect may justify judicial interference. 

The proper use of a legal fiction is to prevent injustice and the maxim 
mobilia sequuntur personam may only be resorted to when convenience 
and justice so require. That doctrine does not apply to tangible per- 
sonal property permanently located in another State where it is em- 
ployed and protected, acquires a situs and is subject to be there taxed 
irrespective of the domicil of the owner; and an attempt on the part of 
the State in which the owner is domiciled to tax such property amounts 
to a deprivation of property without due process of law within the pur- 
view of the Fourteenth Amendment. 

So held in regard to the taxation of cars owned by a transit refrigerating 
company and which were permanently employed without the State in 
which the company was domiciled. 


Tus proceeding was begun by a statement filed by the 
revenue agent of the Commonwealth in the Jefferson County 
Court, praying that certain personal property belonging to 
the plaintiff in error be assessed for taxation for state, county 
and municipal taxes, and be also adjudged to pay a penalty 
of twenty per cent on the aggregate amount of the tax. 

To this statement the Transit Company filed certain de- 
murrers and answers, upon which, and upon the deposition of 
the controller of the company in St. Louis, Missouri, the case 
went to a hearing, and resulted in a finding of facts that the 
Transit Company was the owner of two thousand cars in Sep- 
tember, 1897, 1898, 1899 and 1900, to which years the recovery 
was limited, of the value of $200 each; that its cars were em- 
ployed by the company by renting them to shippers, who took 
possession of them from time to time at Milwaukee, Wisconsin, 
and used them for the carriage of freight in the United States, 
Canada and Mexico, the company being paid by the railroads 
in proportion to the mileage made over their lines; that the 
correct method of ascertaining the number of cars which should 
be assessed for taxation was to ascertain and list such a pro- 
portion of its cars as, under a system of averages upon their 
gross earnings, were shown to be used in the State of Kentucky, 
during the fiscal year, the court finding by this method that 
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there were subject to assessment in Kentucky twenty-eight 
cars for the year 1897, twenty-nine for the year 1898, forty for 
the year 1899, and sixty-seven for 1900. 

The court also found that the cars other than those men- 
tioned were not liable to assessment. 

The order of the County Court was affirmed by the Circuit 
Court, and an appeal taken to the Court of Appeals of Ken- 
tucky, which reversed the judgment of the court below, and 
found that the company was liable to taxation upon its entire 
number of two thousand ears, and directed the court below to 
enter judgment against it for the taxes appropriate to this 
number. 80 8. W. Rep. 490. 

To review this judgment this writ of error was sued out. 


Mr. William H. Field and Mr. Alexander P. Humphrey for 
plaintiff in error: 

Section 4020, Kentucky Statutes, as applied in this case 
violates the provisions of the Fourteenth Amendment. 

The legislature of Kentucky had no power to authorize the 
assessment for taxation of tangible personal property which 
has acquired a taxable situs outside the territorial limits of 
the State and in other jurisdictions. 

The growth of the country has produced properties which 
lie partly in one and partly in another sovereignty and it is 
competent, in ascertaining the value of such property for 
taxation, to consider the value of the whole as affecting the 
value of each part. West. Un. Tel. Co. v. Taggart, 163 U.S. 
1; Pittsburg, Cincinnati &c. Ry. v. Backus, 154 U. 8. 439. 
Property also which, while not connected into one whole as 
a railroad may be considered by the union of its rails, or a 
telegraph line by the union of its wires, may yet, through a 
unity of use, take a character similar to a physical unity. In 
such cases a State, in valuing that part within the sovereignty, 
may take into consideration the value of the whole. Adams 
Exp. Co. v. Ohio, 165 U.S. 194; Adams Exp. Co. v. Indiana, 
165 U. S. 194; Adams Exp. Co. v. Kentucky, 166 U. 8. 172. 
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So also as to vessels plying the ocean or rivers. In Hays v. 
Pacific Mail, 17 How. 596; Morgan v. Parham, 16 Wall. 471; 
St. Louis v. Ferry Co., 11 Wall. 423; Gloucester Ferry Co. v. 
Pennsylvania, 114 U.S. 196; Old Dominion S. S. Co. v. Virginia, 
198 U. 8. 299, the tax was held valid or invalid in aecordance 
with the determination of the actual situs. So also in reference 
to ordinary personal property. In Slate Tax on Foreign-held 
Bonds, 15 Wall. 300, the State could tax bonds of Pennsylvania 
corporations held by non-residents of Pennsylvania. Black- 
stone v. Miller, 188 U.S. 212, held that this decision has been 
cut down to the precise point that the bonds could not be taxed 
because they were held out of the State. And see as to the 
right of States to tax personal property in the State notwith- 
standing the fact that the owner is not in the State. Coe v. 
Errol, 116 U.S. 524; Diamond Match Co. v. Ontonagon, 188 
U. S. 93; Brown v. Houston, 114 U. 8. 622; Pittsburg Coal Co. 
v. Bates, 156 U.S. 577; New Orleans v. Stempel, 175 U.S. 309; 
Bristol v. Washington County, 177 U. S. 145. 

It is impossible to ascertain how many ears constantly 
moving are in any State on any named day and a State has a 
right to devise a fair method of ascertaining the average num- 
ber without regard to what is the particular car and to tax 
the average number of cars in the State although the owner 
may be a non-resident corporation. Pullman Co. v. Penn- 
sylvania, 141 U. 8. 22; Am. Refrigerator Co. v. Hall, 174 U.S. 
70; Union Refrigerator Co. v. Lynch, 177 U.S. 149. 

These cases establish that personal property capable of ac- 
quiring a situs separate from the domicil of the owner can be 
taxed where it has acquired such situs and that the rule of 
mobilia sequuntur personam is a fiction which must give way 
to facts, and has been broken down upon that side. See also 
D., L. & W. v. Pennsylvania, 198 U.S. 341. 

The right to tax personalty as well as realty rests upon the 
fact that such personalty as well as realty is situated within 
the territorial jurisdiction of the sovereignty levying the tax. 
The domicil of the owner is an immaterial circumstance in the 
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case of personal as well as of real property and property of 
the character sought to be reached in this case is capable of 
acquiring and does acquire a situs in every sovereignty in 
which it is used. 

Kither personal property may be taxed both by the State 
in which its owner resides and by the State in which it has its 
situs, or alone by the State in which it has its situs. The ab- 
sence of the owner does not exclude power to tax, and the 
absence of the property excludes the power to tax, in other 
words, that actual situs is as essential an element of the power 
to tax in the case of personal property as in the case of real 
property. Revenue statutes of a State can have no extra- 
territorial effect and cannot affect property, the taxable situs 
of which is elsewhere. The cars of this plaintiff in error have 
a taxable situs outside of Kentucky, and this court has upheld 
their taxation elsewhere. Transit Co. v. Lynch, 177 U. 8. 
149. 

It is thus established beyond question that these cars of the 
plaintiff in error actually acquire a situs of their own, distinct 
from the domicil of their owner, beyond the territorial limits 
of the State of Kentucky, and that they are subject to taxation 
by those jurisdictions in which they may be found. 1 Cooley, 
Taxation, 3d ed., 84. 

‘Taxation and protection are reciprocal,” and in the founda- 
tion of the Government’s right to tax the property of its citizens 
there lies the corresponding duty upon the Government to pro- 
tect that property. 1 Cooley on Taxation, 3d ed., 2, 22, 27; 
Rorer on Interstate Law, 204; State v. Falkenbridge, 3 Green 
(N. J.), 320; Wilkey v. City of Pekin, 19 Illinois, 160; New 
Orleans v. Stempel, 175 U. 8S. 310; People v. Commissioner, 35 
N. Y. 441; Pullman v. Twombley, 29 Fed. Rep. 658; Baldwin 
v. Shine, 84 Kentucky, 502. 

This being a fundamental principle of taxation, a State which 
assumes the right to tax property that is situated beyond its 
limits cannot perform the corresponding duty to protect that 
property. As the property is protected by the State wherein 
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it is located, in return for that protection there arises to that 
State the right of taxation. A State which can afford no pro- 
tection to property, because the property is not within its 
limits, has, in reason, no right to exercise the power of taxation, 
for there is no consideration therefor. Ferry Co. v. Ken- 
tucky, 188 U.S. 394; D., L. & W. v. Pennsylvania, 198 U.S. 341. 


Mr. Henry L. Stone, with whom Mr. Samuel B. Kirby and 
Mr. Robert W. Bingham were on the brief, for defendant in 
error: 

Plaintiff in error is liable to taxation in the place of its 
domicil, on all of its tangible personal property. 

The general assembly of the State of Kentucky had power 
and jurisdiction to provide that the personal property of all 
residents of that State, or of corporations organized under the 
laws of that State, whether in or out of that State, should be 
taxed in that State. 1 Cooley on Taxation, 3d ed., 86; Com- 
monwealth v. Hays, 2 B. Mon. 1; Barret v. Henderson, 4 Bush. 
255; act of 1852, 2 Stant. Rev. Stat. Kentucky, 253; act of 
1886, §§3, 12, art. 1, Gen’l Stat. Kentucky, 1887, pp. 1035, 
1038. 

Where one is taxed for his personalty at the place of domicil, 
it is in general immaterial that some or even the whole of it 
is at the time out of the State. Cooley on Tax., 3d ed., 644, 
citing Boyd v. Selma, 96 Alabama, 150; Kirtland v. Hotchkiss, 
100 U. S. 491; Goldgart v. People, 106 Illinois, 25; Foresman 
v. Byrns, 68 Indiana, 247; Lose v. State, 72 Indiana, 285; 
Griffith v. Watson, 19 Kansas, 23; Commonwealth v. Hays, 8 
B. Mon. 1; Frothingham v. Snow, 175 Massachusetts, 59; 
Horne v. Green, 52 Mississippi, 452. 

The proper place for the taxation of a corporation in respect 
to its personalty is the place of its principal office, unless some 
other rule is prescribed by statute. 25 Am. & Eng. Ency. of 
Law, 152, title ‘‘Taxation;” Burroughs on Tax., 186; Pullman 
Co. v. Pennsylvania, 141 U. 8. 18, 36. 

Double taxation in the same State not forbidden by the 
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state constitution may be valid. Bank v. Pierce Co., 20 
Washington, 675; State v. Branin, 23 N. J. L. 484; People v. 
Roberts, 32 App. Div. N. Y. 113; Tennessee v. Whitworth, 117 
U. 8. 186; Bank v. Coleman, 135 N. Y. 231. 

Taxation is not double unless it bears upon the same prop- 
erty, within the same jurisdiction. Bradley v. Bauder (Ohio), 
19 Am. L. Reg. (N. 8.) 774. It is not double taxation when 
the same property is taxed for the same year in two different 
States or taxing jurisdictions, where each has a right to 
lay taxes thereon. Grigsby Construction Co. v. Freeman, 108 
Louisiana, 435. 

The legislature, following the adoption of the present con- 
stitution of the State of Kentucky, by the enactment of the 
revenue law of November 11, 1892, which contained sec- 
tion 4020, endeavored to reach all property that could be 
lawfully made subject to taxation in that State. 

In the absence of a statute a State cannot tax property 
such as that of the plaintiff in error, used as it is, passing into 
or through a State, and acquiring no permanent situs therein. 
Indiana v. Pullman Car Co., 16 Fed. Rep. 193; Pullman 
Co. v. Nolan, 22 Fed. Rep. 276; Irwin v. New Orleans, St. L. 
& C. R. Co., 94 Illinois, 105; Tax Court v. Pullman Co., 50 
Maryland, 452. In some States statutes to that effect have 
been declared unconstitutional. State v. Stephens, 146 Missouri, 
662. 

It is only by virtue of a local statute that the taxation of a 
proportion of such property on the basis of mileage or gross 
earnings can be sustained in a State other than that of the 
domicil of the owner. Pullman Co. v. Pennsylvania, 141 
U. 8. 18, 36; American Refrigerator Transit Co. v. Hall, 174 
U. S. 70, 82; Union Refrigerator Transit Co. v. Lynch, 177 
U.S. 149. 

No such statute has been enacted in Kentucky. No method 
has been devised for the assessment of a portion of the tangible 
property, consisting of cars passing over railroad lines into and 
through that State and acquiring no permanent situs, on the 
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basis of mileage or gross earnings, either by the Railroad 
Commission, Board of Valuation and Assessment, or the county 
assessor. 

Plaintiff in error did not show that it had been taxed on 
cars in other States. It should not be allowed to shelter itself 
under the plea that it is in the power of other States and 
countries to tax its cars on the basis of mileage or gross earn- 
ings, without showing that power has been exercised by legis- 
lation in such States and countries, respectively, and that it 
has paid taxes thereunder. 

The right to tax the movable personal or tangible property 
of the plaintiff in error is not based on the principle that the 
laws of the State of the domicil of plaintiff in error protect 
such property, but on the solid ground that the laws of that 
State protect such domestic corporation, the person of the 
owner of such property, and, as a consideration for such pro- 
tection, that State is entitled to tax all of its personal property, 
because it is a creature of the laws of that State. Norfolk & 
Western v. Board of Public Works, 97 Virginia, 23; Common- 
wealth v. Dredging Co., 122 Pa. St. 386; Swift's Estate, 137 
N. Y. 77; Leonard v. New Bedford, 16 Gray, 292; Baltimore v. 
Railroad Co., 50 Maryland, 274; Baltimore v. Northern Central, 
50 Maryland, 417. 


Mr. Justice Brown, after making the foregoing statement, 
delivered the opinion of the court. 


In this case the question is directly presented whether a 
corporation organized under the laws of Kentucky is subject 
to taxation upon its tangible personal property, permanently 
located in other States, and employed there in the prosecution 
of its business. Such taxation is charged to be a violation of 
the due process of law clause of the Fourteenth Amendment. 

Section 4020 of the Kentucky statutes, under which this 
assessment was made, provides that ‘All real and personal 
estate within this State, and all personal estate of persons re- 
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siding in this State, and of all corporations organized under 
the laws of this State, whether the property be in or out of this 
State, . . . shall be subject to taxation, unless the same 
be exempt from taxation by the Constitution, and shall be 
assessed at its fair cash value, estimated at the price it would 
bring at a fair voluntary sale.”’ 

That the property taxed is within this description is beyond 
controversy. The constitutionality of the section was at- 
tacked not only upon the ground that it denied to the Transit 
Company due process of law, but also the equal protection of 
the laws, in the fact that railroad companies were only taxed 
upon the value of their rolling stock used within the State, 
which was determined by the proportion which the number of 
miles of the railroad in the State bears to the whole number of 
miles operated by the company. 

The power of taxation, indispensable to the existence of every 
civilized government, is exercised upon the assumption of an 
equivalent rendered to the taxpayer in the protection of his 
person and property, in adding to the value of such property, 
or in the creation and maintenance of public conveniences in 
which he shares, such, for instance, as roads, bridges, sidewalks, 
pavements, and schools for the education of his children. If 
the taxing power be in no position to render these services, or 
otherwise to benefit the person or property taxed, and such 
property be wholly within the taxing power of another State, 
to which it may be said to owe an allegiance and to which it 
looks for protection, the taxation of such property within the 
domicil of the owner partakes rather of the nature of an ex- 
tortion than a tax, and has been repeatedly held by this court 
to be beyond the power of the legislature and a taking of prop- 
erty without due process of law. Railroad Company v. Jack- 
son, 7 Wall. 262; State Tax on Foreign-held Bonds, 15 Wall. 
300; Tappan v. Merchants’ National Bank, 19 Wall. 490, 499; 
Delaware &c. R. R. Co. v. Pennsylvania, 198 U. 8. 341, 358. 
In Chicago &c. R. R. Co. v. Chicago, 166 U.S. 226, it was held, 
after full consideration, that the taking of private property 
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without compensation was a denial of due process within the 
Fourteenth Amendment. See also Davidson v. New Orleans, 
96 U. 8. 97, 102; Missouri Pacific Railway v. Nebraska, 164 
U. S. 403, 417; Mount Hope Cemetery v. Boston, 158 Massa- 
chusetts, 509, 519. 

Most modern legislation upon this subject has been directed 
(1) to the requirement that every citizen shall disclose the 
amount of his property subject to taxation and shall contribute 
in proportion to such amount; and (2) to the voidance of 
double taxation. As said by Adam Smith in his “ Wealth of 
Nations,’’ Book V., Ch. 2, Pt. 2, “‘the subjects of every State 
ought to contribute towards the support of the Government as 
nearly as possible in proportion to their respective abilities; 
that is, in proportion to the revenue which they respectively 
enjoy under the protection of the State. The expense of Gov- 
ernment to the individuals of a great nation is like the expense 
of management to the joint tenants of a great estate, who are 
all obliged to contribute in proportion to their respective inter- 
est in the estate. In the observation or neglect of this maxim 
consists what is called equality or inequality of taxation.” 

But notwithstanding the rule of uniformity lying at the basis 
of every just system of taxation, there are doubtless many in- 
dividual cases where the weight of a tax falls unequally upon 
the owners of the property taxed. This is almost unavoidable 
under every system of direct taxation. But the tax is not 
rendered illegal by such discrimination. Thus every citizen 
is bound to pay his proportion of a school tax, though he have 
no children; of a police tax, though he have no buildings or 
personal property to be guarded; or of a road tax, though he 
never use the road. In other words, a general tax cannot be 
dissected to show that, as to certain constituent parts, the 
taxpayer receives no benefit. Even in case of special assess- 
ments imposed for the improvement of property within certain 
limits, the fact that it is extremely doubtful whether a partic- 
ular lot can receive any benefit from the improvement does 
not invalidate the tax with respect to such lot. Kelly v. Pitts- 
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burgh, 104 U. 8. 78; Amesbury Nail Factory Co. v. Weed, 17 
Massachusetts, 53; Thomas v. Gay, 169 U.S. 264; Louisville &c. 
R. R. Co. v. Barber Asphalt Co., 197 U. 8. 480. Subject to 
these individual exceptions, the rule is that in classifying prop- 
erty for taxation some benefit to the property taxed is a con- 
trolling consideration, and a plain abuse of this power will 
sometimes justify a judicial interference. Norwood v. Baker, 
172 U. 8. 269. It is often said protection and payment of 
taxes are correlative obligations. 

It is also essential to the validity of a tax that the property 
shall be within the territorial jurisdiction of the taxing power. 
Not only is the operation of state laws limited to persons and 
property within the boundaries of the State, but property 
which is wholly and exclusively within the jurisdiction of an- 
other State, receives none of the protection for which the tax 
is supposed to be the compensation. This rule receives its 
most familiar illustration in the cases of land which, to be tax- 
able, must be within the limits of the State. Indeed, we 
know of no case where a legislature has assumed to impose a 
tax upon land within the jurisdiction of another State, much 
less where such action has been defended by any court. It is 
said by this court in the Foreign-held Bond case, 15 Wall. 300, 
319, that no adjudication should be necessary to establish so 
obvious a proposition as that property lying beyond the juris- 
diction of a State is not a subject upon which her taxing power 
can be legitimately exercised. 

The argument against the taxability of land within the juris- 
diction of another State applies with equal cogency to tangible 
personal property beyond the jurisdiction. It is not only be- 
yond the sovereignty of the taxing State, but does not and 
cannot receive protection under its laws. True, a resident 
owner may receive an income from such property, but the 
same may be said of real estate within a foreign jurisdiction. 
Whatever be the rights of the State with respect to the taxa- 
tion of such income, it is clearly beyond its power to tax the 
land from which the income is derived. As we said in Louis- 
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ville &c. Ferry Co. v. Kentucky, 188 U. S. 385, 396: ‘‘ While 
the mode, form and extent of taxation are, speaking generally, 
limited only by the wisdom of the legislature, that power is 
limited by principle inhering in the very nature of constitu- 
tional Government, namely, that the taxation imposed must 
have relation to a subject within the jurisdiction of the tax- 
ing Government.”’ See also McCulloch v. Maryland, 4 Wheat. 
316, 429; Hays v. Pacific Mail S. S. Co., 17 How. 596, 599; St. 
Louis v. Ferry Co., 11 Wall. 423, 429, 431; Morgan v. Parham, 
16 Wall. 471, 476. 

Respecting this, there is an obvious distinction between the 
tangible and intangible property, in the fact that the latter is 
held secretly; that there is no method by which its existence 
or ownership can be ascertained in the State of its situs, except 
perhaps in the case of mortgages or shares of stock. So if the 
owner be discovered, there is no way by which he can be reached 
by process in a State other than that of his domicil, or the col- 
lection of the tax otherwise enforced. In this class of cases 
the tendency of modern authorities is to apply the maxim 
mobilia sequuntur personam, and to hold that the property may 
be taxed at the domicil of the owner as the real situs of the 
debt, and also, more particularly in the case of mortgages, in 
the State where the property is retained. Such has been the 
repeated rulings of this court. Tappan v. Merchants’ National 
Bank, 19 Wall. 490; Kirtland v. Hotchkiss, 100 U.S. 491; Bona- 
parte v. Tax Court, 104 U.S. 592; Sturges v. Carter, 114 U.S. 
511; Kidd v. Alabama, 188 U. 8. 730; Blackstone v. Miller, 188 
U.S. 189. 

If this occasionally results in double taxation, it much oftener 
happens that this class of property escapes altogether. In the 
case of intangible property, the law does not look for absolute 
equality, but to the much more practical consideration of col- 
lecting the tax upon such property, either in the State of the 
domicil or the situs. Of course, we do not enter into a considera- 
tion of the question, so much discussed by political economists, 
of the double taxation involved in taxing the property from 
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which these securities arise, and also the burdens upon such 
property, such as mortgages, shares of stock and the like—the 
securities themselves. 

The arguments in favor of the taxation of intangible property 
at the domicil of the owner have no application to tangible 
property. The fact that such property is visible, easily found 
and difficult to conceal, and the tax readily collectible, is so 
cogent an argument for its taxation at its situs, that of late 
there is a general consensus of opinion that it is taxable in the 
State where it is permanently located and employed and where 
it receives its entire protection, irrespective of the domicil of 
the owner. We have, ourselves, held in a number of cases 
that such property permanently located in a State other than 
that of its owner is taxable there. Brown v. Houston, 114 U.S. 
622; Coe v. Errol, 116 U.S. 517; Pullman’s Car Co. v. Pennsyl- 
vania, 141 U.S. 18; Western Union Telegraph Co. v. Massachu- 
setts, 125 U.S. 530; Railroad Company v. Peniston, 18 Wall. 5; 
American Refrigerator Transit Company v. Hall, 174 U. 8. 70; 
Pittsburg Coal Company v. Bates, 156 U. 8. 577; Old Dominion 
Steamship Company v. Virginia, 198 U.S. 299. We have also 
held that, if a corporation be engaged in running railroad cars 
into, through and out of the State, and having at all times a 
large number of cars within the State, it may be taxed by tak- 
ing as the basis of assessment such proportion of its capital 
stock as the number of miles of railroad over which its cars are 
run within the State bears to the whole number of miles in all 
the States over which its cars are run. Pullman’s Car Co. v. 
Pennsylvania, 141 U. 8. 18. 

There are doubtless cases in the state reports announcing 
the principle that the ancient maxim of mobilia sequuntur per- 
sonam still applies to personal property, and that it may be 
taxed at the domicil of the owner, but upon examination they 
all or nearly all relate to intangible property, such as stocks, 
bonds, notes and other choses in action. We are cited to none 
applying this rule to tangible property, and after a careful 
examination have not been able to find any wherein the ques- 
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tion is squarely presented, unless it be that of Wheaton v. 
Mickel, 63 N. J. Law, 525, where a resident of New Jersey was 
taxed for certain coastwise and seagoing vessels located in 
Pennsylvania. It did not appear, however, that they were 
permanently located there. The case turned upon the con- 
struction of a state statute, and the question of constitutionality 
was not raised. If there are any other cases holding that the 
maxim applies to tangible personal property, they are wholly 
exceptional, and were decided at a time when personal property 
was comparatively of small amount, and consisted principally 
of stocks in trade, horses, cattle, vehicles and vessels engaged 
in navigation. But in view of the enormous increase of such 
property since the introduction of railways and the growth of 
manufactures, the tendency has been in recent years to treat 
it as having a situs of its own for the purpose of taxation, and 
correlatively to exempt at the domicil of its owner. The cases 
in the state reports upon this subject usually turn upon the 
construction of local statutes granting or withholding the 
right to tax extra-territorial property, and do not involve the 
constitutional principle here invoked. Many of them, such, 
for instance, as Blood v. Sayre, 17 Vermont 609; Preston v. 
Boston, 12 Pickering, 7; Pease v. Whitney, 8 Massachusetts 93; 
Gray v. Kettel, 12 Massachusetts, 161, turn upon the taxability 
of property where the owner is located in one, and the property 
in another, of two jurisdictions within the same State, some- 
times even involving double taxation, and are not in point 
here. 

One of the most valuable of the state cases is that of Hoyt 
v. Commissioners of Taxes, 23 N. Y. 224, where, under the New 
York statute, it was held that the tangible property of a resi- 
dent actually situated in another State or country was not to 
be included in the assessment against him. The statute de- 
clared that ‘‘all lands and all personal estate within this State” 
were liable for taxation, and it was said in a most instructive 
opinion by Chief Justice Comstock that the language could not 
be obscured by the introduction of a legal fiction about the 
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situs of personal estate. It was said that this fiction involved 
the necessary consequence that ‘‘goods and chattels actually 
within this State are not here in any legal sense, or for any 
legal purpose, if the owner resides abroad ;’ and that the maxim 
mobilia sequuntur personam may only be resorted to when con- 
venience and justice so require. The proper use of legal fiction 
is to prevent injustice, according to the maxim ‘“‘in fictione 
juris semper equitas existat.”’ See Eidman v. Martinez, 184 
U. 8. 578; Blackstone v. Miller, 188 U. 8S. 189, 206. ‘No fie- 
tion,” says Blackstone, “shall extend to work an injury; its 
proper operation being to prevent a mischief or remedy an in- 
convenience, which might result from a general rule of law.” 
The opinion argues with great force against the injustice of 
taxing extra-territorial property, when it is also taxable in the 
State where it is located. Similar cases to the same effect are 
People v. Smith, 88 N. Y. 576; City of New Albany v. Meekin, 
3 Indiana, 481; Wilkey v. City of Pekin, 19 Illinois,160; Johnson 
v. Lexington, 14 B. Monroe, 521; Catlin v. Hull, 21 Vermont, 
152; Nashua Bank v. Nashua, 46 N. H. 389. 

In Weaver's Estate v. State, 110 Iowa, 328, it was held by the 
Supreme Court of Iowa that a herd of cattle within the State of 
Missouri, belonging to a resident of Iowa, was not subject to 
an inheritance tax upon his decease. In Commonwealth v. 
American Dredging Company, 122 Penna. St. 386, it was held 
that a Pennsylvania corporation was taxable in respect to 
certain dredges and other similar vessels which were built, 
but not permanently retained outside of the State. It was 
said that the non-taxability of tangible personal property 
located permanently outside of the State was not “‘ because of 
the technical principle that the situs of personal property is 
where the domicil of the owner is found. This rule is doubt- 
less true as to intangible property such as bonds, mortgages 
and other evidences of debt. But the better opinion seems to 
be that it does not hold in the case of visible tangible personal 
property permanently located in another State. In such cases 
it is taxable within the jurisdiction where found and is exempt 





UNION TRANSIT CO. v. KENTUCKY. 209 
199 U. S. Opinion of the Court. 


at the domicil of the owner.” The property in that case, how- 
ever, was held not to be permanently outside of the State, and 
therefore not exempt from taxation. The rule, however, 
seems to be well settled in Pennsylvania that so much of the 
tangible property of a corporation as is situated in another 
State, and there employed in its corporate business, is not tax- 
able in Pennsylvania. Commonwealth v. Montgomery &c. 
Mining Co., 5 Pa. County Courts Rep. 89; Commonwealth v. 
Railroad Co., 145 Pa. St. 96; Commonwealth v. Westinghouse 
Mfg. Co., 151 Pa. St. 265; Commonwealth v. Standard Oil Co., 
101 Pa. St. 119. The rule is the same in New York. Pacific 
Steamship Company v. Commissioners, 46 How. Pr. 315. 

But there are two recent cases in this court which we think 
completely cover the question under consideration and require 
the reversal of the judgment of the state court. The first of 
these is that of the Louisville &c. Ferry Co. v. Kentucky, 188 
U. S. 385. That was an action to recover certain taxes im- 
posed upon the corporate franchise of the defendant company, 
which was organized to establish and maintain a ferry between 
Kentucky and Indiana. The defendant was also licensed by 
the State of Indiana. We held that the fact that such fran- 
chise had been granted by the Commonwealth of Kentucky 
did not bring within the jurisdiction of Kentucky for the pur- 
pose of taxation the franchise granted to the same company 
by Indiana, and which we held to be an incorporeal heredita- 
ment derived from and having its legal situs in that State. It 
was adjudged that such taxation amounted to a deprivation 
of property without due process of law, in violation of the 
Fourteenth Amendment, as much so as if the State taxed the 
land owned by that company; and that the officers of the State 
had exceeded their power in taxing the whole franchise with- 
out making a deduction for that obtained from Indiana, the 
two being distinct, ‘‘ although the enjoyment of both are essen- 
tial to a complete ferry right for the transportation of persons 
and property across the river both ways.” 

The other and more recent case is that of the Delaware &c. 

Vor. cxcoix—14 
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Railroad Co. v. Pennsylvania, 198 U.S. 341. That was an 
assessment upon the capital stock of the railroad company, 
wherein it was contended that the assessor should have de- 
ducted from the value of such stock certain coal mined in Penn- 
sylvania and owned by it, but stored in New York, there 
awaiting sale, and beyond the jurisdiction of the Common- 
wealth at the time appraisement was made. This coal was 
taxable, and in fact was taxed in the State where it rested for 
the purposes of sale at the time when the appraisement in 
question was made. Both this court and the Supreme Court 
of Pennsylvania had held that a tax on the corporate stock is 
a tax on the assets of the corporation issuing such stock. The 
two courts agreed in the general proposition that tangible 
property permanently outside of the State, and having no 
situs within the State, could not be taxed. But they differed 
upon the question whether the coal involved was permanently 
outside of the State. In delivering the opinion it was said: 
‘However temporary the stay of the coal might be in the par- 
ticular foreign States where it was resting at the time of the 
appraisement, it was definitely and forever beyond the juris- 
diction of Pennsylvania. And it was within the jurisdiction 
of the foreign States for purposes of taxation, and in truth it 
was there taxed. We regard this tax as in substance and in 
fact, though not in form, a tax specifically levied upon the 
property of the corporation, and part of that property is out- 
side and beyond the jurisdiction of the State which thus assumes 
to tax it.” The decision in that case was really broader than 
the exigencies of the case under consideration required, as the 
tax was not upon the personal property itself but upon the 
capital stock of a Pennsylvania corporation, a part of which 
stock was represented by the coal, the value of which was held 
should have been deducted. 

The adoption of a general rule that tangible personal prop- 
erty in other States may be taxed at the domicil of the owner 
involves possibilities of an extremely serious character. Not 
only would it authorize the taxation of furniture and other 
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property kept at country houses in other States or even in 
foreign countries, of stocks of goods and merchandise kept at 
branch establishments when already taxed at the State of their 
situs, but of that enormous mass of personal property belong- 
ing to railways and other corporations which might be taxed 
in the State where they are incorporated, though their charters 
contemplated the construction and operation of roads wholly 
outside the State, and sometimes across the continent, and 
when in no other particular they are subject to its laws and 
entitled to its protection. The propriety of such incorpora- 
tions, where no business is done within the State, is open to 
grave doubt, but it is possible that legislation alone can furnish 
a remedy. 

Our conclusion upon this branch of the case renders it un- 
necessary to decide the second question, viz: Whether the 
Transit Company was denied the equal protection of the laws. 

It is unnecessary to say that this case does not involve the 
question of the taxation of intangible personal property, or of 
inheritance or succession taxes, or of questions arising between 
different municipalities or taxing districts within the same 
State, which are controlled by different considerations. 

We are of opinion that the cars in question, so far as they 
were located and employed in other States than Kentucky, 
were not subject to the taxing power of that Commonwealth, 
and that the judgment of the Court of Appeals must be re- 
versed, and the case remanded to that court for further pro- 
ceedings not inconsistent with this opinion. 


Mr. Justice WHITE concurred in the result. 


Mr. Justice Hotes: It seems to me that the result reached 
by the court probably is a desirable one, but I hardly under- 
stand how it can be deduced from the Fourteenth Amend- 
ment, and as the Chief Justice feels the same difficulty, I think 
it proper to say that my doubt has not been removed. 
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MARVIN v. TROUT. 


ERROR TO THE SUPREME COURT OF THE STATE OF OHIO, 


Nos. 19, 20. Argued October 24, 25, 1905.—Decided November 13, 1905. 


A certificate of the presiding judge of the state court made after the decision 
to the effect that a Federal question was considered and decided, cannot 
confer jurisdiction on this court where the record does not otherwise show 
it to exist. 

When the court makes such a certificate and orders it to be attached to and 
form part of the record itself, it may be sufficient to show that Federal 
questions were before the state court decided by it so that this court may 
pass upon those questions which are specified, but the statement that 
the plaintiff in error made a general contention that the statute involved 
and proceedings thereunder were an invasion of his private rights in vio- 
lation of the Constitution is too vague to raise any Federal question. 

The suppression of gambling is within the police power of the State, and it 
may make a judgment against those winning the money a lien upon prop- 
erty owned by another and in which the gambling is conducted with the 
knowledge and consent of the owner, and such a statute does not de- 
prive the owner of his property without due process of law. 

Such a statute does not deprive the owner of the property upon which the 
judgment is made a lien of his property without due process of law be- 
cause it does not provide for trial by jury in the action to enforce the lien. 

The State can give the whole or any part of the amount recoverable under 
such a statute to the informer. 


THE plaintiff in error in these cases seeks to review the judg- 
ments of the Supreme Court of Ohio, affirming judgments 
recovered against him by the defendant in error in one of the 
Circuit Courts of Ohio. The two cases involve the same ques- 
tion, which relates to the validity of the sections of the statute 
of the State of Ohio in regard to gambling, known as sec- 
tions 4270, 4273 and 4275 of the Revised Statutes of that 
State. The sections are set forth in the margin.! 





1 Sec. 4270. If any person, by playing at any game, or by means of any 
bet or wager, loses to any other person any sum of money or other thing 
of value, and pays or delivers the same, or any part thereof, to the winner, 
the person who so loses and pays, or delivers may, at any time within six 
months next after such loss and payment or delivery, sue for and recover 
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The defendant in error commenced these actions in the 
Court of Common Pleas of Hancock County, under section 4275, 
for the purpose of making certain judgments, recovered by her 
against other parties, a lien on the property of the plaintiff in 
error to the extent of those judgments. The defendant de- 
murred to the petition in each case. One of the grounds of 
demurrer was that the petition showed a former judgment in 
favor of defendant for the same cause of action. The demurrers 
were sustained, and judgments to that effect were affirmed on 
error by the Circuit Court, but the Supreme Court reversed 
them and remanded the cases for further proceedings. 62 
Ohio St. 132. The defendant then answered, and the cases 
went to trial in the Common Pleas, where plaintiff recovered 
judgments in her favor. On appeal in each case, to the Cir- 
cuit Court of Hancock County, a trial was had de novo, which 
resulted in judgments in favor of plaintiff, 24 Ohio Circuit 
Court Rep. 333, which were affirmed, without any opinion, by 
the Supreme Court of Ohio. 70 Ohio St. 437. The defendant 
below has brought the cases here by writs of error. 

The following are the facts upon which the questions arise: 





the money or thing of value so lost, and paid or delivered, or any part 
thereof, from the winner thereof, with costs of suit, by civil action founded 
on this chapter, before any court of competent jurisdiction. 

Sec. 4273. If the person losing such money or thing of value as provided 
in section forty-two hundred and seventy does not, within the time therein 
specified, without collusion or deceit, sue, and with effect prosecute, for the 
money or thing of value so lost and paid or delivered, any person may sue 
for and recover the same with costs of suit, against any winner as aforesaid, 
for the use of the person prosecuting the same. 

Sec. 4275. The property, both real and personal, of a defendant, against 
whom a judgment is rendered under this chapter, either for fines, costs or 
to recover money, or other thing of value, lost or paid, shall be liable there- 
for, without exemption, and such judgment shall be a lien thereon until 
paid; if the owner of the building in which the money was lost knowingly 
permits it to be used for gaming purposes, such building and the real estate 
upon which it stands shall be liable therefor in the same manner; and the 
guardian or trustee of a minor, insane person or idiot, who permits any 
property under his charge to be used for gaming purposes, and the same 
becomes liable on account thereof, shall be liable to his ward for the amount 
thereof. 
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At the March Term, 1895, of the Court of Common Pleas for 
Hancock County, the defendant in error brought her action 
under the above section 4273, to recover from the defendants 
in that suit, who were named Clifford, Gassman and Marvin 
(the last named being this plaintiff in error), moneys alleged 
to have been lost by the plaintiff's husband in gambling (and 
won by them), between the twentieth day of March, 1893, and 
the nineteenth day of March, 1894. She subsequently brought 
another action at the September Term, 1896, in the same Court 
of Common Pleas, against the same parties, to recover moneys 
alleged to have been so lost and won between March 19 and 
June 19, 1894. In the first action she recovered $3,473 and 
costs against all three defendants, and in the second she re- 
covered $1,300 and costs against the same defendants. Those 
judgments were subsequently reversed on error, by the Cir- 
cuit Court, as to Marvin, and affirmed as to the other defend- 
ants. 

The plaintiff below then commenced these actions in the 
Court of Common Pleas of Hancock County against the de- 
fendant Marvin as the owner of the premises in which the 
gambling was carried on, to make the judgments theretofore 
obtained by her against Clifford and Gassman a lien upon the 
building of which Marvin, the defendant, was the owner, on 
the ground that he knowingly permitted the same to be used 
by them for gambling purposes. The petition in each case 
stated in substance the ownership by defendant Marvin of the 
property where the gambling was carried on; that Clifford and 
Gassman carried on gambling there in violation of law; that 
the defendant knowingly permitted his building to be so used. 
The petition then alleged the recovery of a judgment by plain- 
tiff against the defendants Clifford, Gassman and Marvin, for 
the amount stated in the judgment; that the action was brought 
pursuant to section 4273 of the Revised Statutes of Ohio, to 
recover from the defendants money staked and betted by 
plaintiff's husband, and the judgment recovered was for the 
amount found by the court to have been staked and betted 
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by plaintiff’s husband and won by the defendants; that the 
judgment was, on error, reversed as to Marvin, but affirmed 
as to the other defendants, and that the judgment remained 
in full force as to them and was wholly unpaid; that the said 
games of chance, ‘‘on which said money was staked and betted 
and lost” by plaintiff's husband, to the defendants Clifford 
and Gassman, were played at the rooms in defendant Marvin’s 
building, and while defendant knowingly permitted the same 
to be used by them for such purpose. The prayer was to 
have the judgment declared a lien on the building, and that 
it be sold, ete. 

The defendant in his answer in each case admitted the 
ownership of the premises at the times alleged in the petition, 
and also the recovery of the judgment as stated in the petition, 
and that such judgment as to the defendant Marvin was re- 
versed, and the defendant denied the other allegations in the 
petition. He subsequently filed an amended answer setting 
up the Ohio statute of limitations. The cases were tried sub- 
stantially as one case in the Common Pleas and resulted in 
judgments in favor of the plaintiff. Upon appeal to the Circuit 
Court a retrial of the case was had. 24 Ohio Circuit Court Rep., 
supra. On that trial it was admitted that at the times men- 
tioned in the petition the premises described therein were used 
for gambling purposes by Clifford and Gassman, “that they 
are the same premises in which the money described in judg- 
ment or represented by the judgments set up in the petition, 
are claimed to have been lost, but not admitting that plain- 
tiffs husband, in fact, gambled with Clifford and Gassman 
between March 19, 1893, and June 20, 1894, it is admitted for 
the purposes of this action, that if he did, such gambling was 
done in the building and upon the premises of the defendant 
described in the petition.” It was also conceded that the 
judgments were rendered against Clifford and Gassman, and 
that they occupied no other premises, and conducted no 
gambling during the periods specified in the petition except 
upon the premises described in the petition. 
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In the course of the trial the judgments against Clifford and 
Gassman were offered and received in evidence, under a gene- 
ral objection on the part of the defendant Marvin. 

The plaintiff also proved, outside the record of the Clifford 
and Gassman judgments, by a witness called by her, the fact 
of the gambling and the amount lost and the place where it 
was lost. The witness having stated that he had lost the 
money to the full amount represented by the judgments, in 
gambling, was asked to state whether he had lost it at Clifford 
and Gassman’s. This question was objected to at the very 
moment that the witness answered that he had, the objection 
being as follows: ‘‘Counsel on behalf of defendant Marvin ob- 
jected to the above answer and moved the court to strike out 
so much of the answer as relates to the fact and the extent 
of the loss, on the ground that it is not alleged in the petition 
and is not an issue of fact in the case. Which motion the court 
overruled, to which ruling of the court the defendant then and 
there excepted.” 

The witness then again stated, under this objection, that 
the moneys were lost at gaming in this building and were 
represented by these judgments, and that the moneys were 
lost as stated in the petition and at Clifford and Gassman’s. 

There was also evidence given on the trial tending to prove 
that the premises were not only used by Clifford and Gassman 
for gambling purposes during the times mentioned in the pe- 
tition, but that such user was with the knowledge of the de- 
fendant Marvin, and that he knowingly permitted the same. 

Upon the trial the defendant gave no evidence. 

The Circuit Court, in giving judgment for the plaintiff, found 
these facts, and stated, 24 Ohio Circuit Court Rep., supra, that 
in an action under section 4275, to subject the premises where 
the gaming was carried on and the money lost, to the payment 
of a judgment recovered against the winner, such judgment, 
when not impeached for fraud or collusion, was conclusive that 
the moneys lost and winnings secured, which caused the 
plaintiff's injury, were lost in gaming, and were won by the 
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defendant in the judgment; that the same were won and lost 
in violation of law, and that the plaintiff in consequence thereof 
sustained damages to the amount of the judgment; that such 
judgments as to these facts are not open to dispute by the 
owner of the premises, in an action against him under that 
section. 

The defendant Marvin then brought the cases by writs of 
error to the Supreme Court of the State for review, where 
they were affirmed, without any opinion, but some weeks 
after the mandate to the court below had been issued from 
the Supreme Court, that court, on motion of the plaintiff 
in error, ordered what is termed a “journal entry” to be made, 
as follows: 


“Journal Entry. 


“Whereupon, on motion of said plaintiff in error, William 
Marvin, the court order it to be certified and made part of the 
record of this case and of the judgment of affirmance hereto- 
fore entered herein, that this action is founded upon sections 
forty-two hundred and seventy-three (4273) and forty-two 
hundred and seventy-five (4275) of the Revised Statutes of 
Ohio on the subject of gaming. 

“Tt is further certified that said plaintiff in error set up in 
his petition in error, asking the reversal of the judgment of 
the Cireuit Court of Hancock County, Ohio, that said sections 
of said statutes and the proceedings of said Circuit Court had 
thereunder were repugnant to section one, article fourteen, 
of the amendments to the Constitution of the United States, 
and repugnant to article one, section nine, and article one, 
section ten, and section three of article three of said United 
States Constitution. Also that said sections of said statutes 
and the proceedings had thereunder were claimed and set up 
by plaintiff in error to be an invasion of his private right of 
property in violation of said Constitution and amendments. 
That said judgment of affirmance was in favor of the validity 
of said statutes and of said proceedings had thereunder, and 
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that they were not repugnant to any of the provisions of said 
Constitution or of the amendments thereto.” 


Mr. George F. Pendleton for plaintiff in error: 

We concede that the decisions of the Supreme Court of 
Ohio both under the gaming laws above cited, and under the 
liquor laws so far as they have touched the points at issue 
here, are against us on the question of the validity of the pro- 
ceedings and of the statutes. The question whether the Four- 
teenth Amendment is violated has seldom been before the 
Supreme Court of Ohio, and we claim it has not been carefully 
considered in any gaming or liquor case. Binder v. Fink- 
bone, 25 Ohio St. 103; Mullen v. Peck, 49 Ohio St. 447 ; Goodall 
v. Brewing Co., 56 Ohio St. 257; Goodman v. Hailes, 59 Ohio 
St. 342; Hoss v. Layton, 3 Ohio St. 353; Cooper v. Rowley, 29 
Ohio St. 547; Bellinger v. Griffith, 23 Ohio St. 619. 

To declare a judgment against one man a lien on another’s 
real estate seems to us, at least, a very dangerous innovation 
in the law. 

The right of trial by jury is secured to the citizens by the 
constitution and statutes of Ohio. Ohio Const. 1851, Art. 1, 
$5; Rev. Stat. of Ohio, § 3130. 

The police power vested in the State of Ohio as a sovereign 
State to safeguard the morals of the people, and to discourage 
the vice of gambling must be exercised within the limitations 
of the Constitution, Federal and state. And that to so shape 
proceedings as to work a forfeiture or virtual confiscation of a 
man’s real estate for the private benefit of a third person, or 
any third person who suffered no personal loss from the gamb- 
ling complained of is not a valid exercise of such police power. 
It violates the personal right of property of the individual, 
and invades his constitutional right of property, and is tanta- 
mount to the taking of it away from him without due process 
of law. Every exercise of the police power of the State, to be 
valid, must be reasonable. Railroad Company v. Keith, 67 
Ohio St. 279, 292, and cases cited on p. 283; State v. Marble, 
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72 Ohio St. 21, 33; Booth v. Illinois, 184 U. 8. 425; Allgeyer v. 
Louisiana, 165 U. 8. 578, 591; Minnesota v. Barber, 136 U. S. 
319; Lawton v. Steele, 152 U.S. 133; Plessy v. Ferguson, 163 
U. S. 537, 550; Wisconsin, M. & P. R. R. Co. v. Jacobson. 179 
U. S. 287, 301; Holden v. Hardy, 169 U. 8. 366, 398; Yick Wo 
v. Hopkins, 118 U. 8. 356; Connelly v. Union Sewer Pipe Co., 
184 U. S. 540, 558; Dobbins v. Los Angeles, 195 U. S. 223; 
Freund on Police Powers, § 63. 

Defendant in error is the wife of the gambler who lost the 
money at the gambling, but the right of action by said statute 
is not given to her as wife of the loser, for she would have had 
the same statutory right to recover if she had been the wife of 
any other gambler. Section 4273 gives the right to sue after 
six months to “‘any person.” 

A volunteer, a third party to the gambling, and who lost 
nothing by it cannot lawfully recover from the winning gam- 
bler a judgment for the alleged losses of the losing gambler 
who refuses to prosecute. It would amount to taking private 
property of one person and giving it to another and this can- 
not be done. Railroad Company v. Keith, 67 Ohio St. 279, 
292; Bowman v. Middleton, 1 Bay, 250; Cooley Const. Lim., 
6th ed., 198; Taylor v. Commissioners, 23 Ohio St. 22, 84. 

A judgment in favor of such third party and against such 
gambler cannot lawfully operate as a statutory lien to bind 
the property of the owner of the real estate upon which the 
gambling was done, such owner being neither a party to the 
gambling nor to the judgment. Binder v. Finkbone, 25 Ohio 
St. is clearly wrong and should not be followed. 

A judgment in favor of such third party cannot lawfully be 
held to conclude the owner of the real estate, who is not a 
party thereto. 

One rule of evidence should not be meted out to the winning 
gambler who actually pocketed the winnings, if any, and a 
more strenuous and illiberal rule applied to take the property 
of the owner from him because of his alleged knowledge and 
consent to have the gambling done in his rooms. 
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The petitions against plaintiff in error set forth no causes of 
action, and the demurrers thereto sustained by the lower 
courts ought also to have been sustained by the Supreme Court 
of Ohio. 

The making of this judgment conclusive violated plaintiff 
in error’s right of property under the constitutions. 2 Tiede- 
man, State and Federal Control, § 178, p. 871 and authorities 
cited. 

Taking of the property from the owner as a punishment for 
allowing an illegal business to be conducted in some of the 
rooms, and giving it as a gratuity to another person, can find 
no justification within the protection to the owner, of his pri- 
vate property, guaranteed to him by the Fourteenth Amend- 
ment. Cooley Const. Lim., 6th ed., pp. 208, 707; United 
States v. Reese, 92 U. S. 214; United States v. Cruikshank, 92 
U. 8. 214; Lawton v. Steele, 152 U. S. 183; Edson v. Crangle, 
62 Ohio St. 49. 

No authority justifies a law, and the proceedings thereunder, 
that virtually confiscates a man’s estate and gives the proceeds 
to a third person, under the circumstances of these cases. 
2 Tiedeman, State and Federal Control, § 152, p. 763; Welch 
v. Stowell, 2 Dougl. (Mich.) 332; State v. Saunders, 66 N. H. 39. 


Mr. John Poe for defendant in error: 

As to jurisdiction. 

This court would not assume jurisdiction because of the 
complaint that the holding of the state courts deprive plain- 
tiff in error of any rights guaranteed to him by the l'ifth, Sixth, 
Seventh, Eighth or Ninth Amendments referred to, for these 
were not intended to limit the powers of the States in respect 
to their own people but to operate on the national government 
only. Spies v. Illinois, 123 U. 8. 131, 132, 166, and cases 
there cited. 

Second. The claim here sought to be made is that the 
statutes of Ohio referred to are repugnant to the Constitution 
of the United States, but as we have seen no such claim was 
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set up or made in the trial courts of Ohio, it follows that this 
court would have no jurisdiction to entertain these cases for 
that reason. Spies v. Illinois, 123 U.S. 131, 181; Brooks v. Mis- 
sourt, 124 U. 8. 394; French v. Hopkins, 124 U. 8. 524; Powell 
v. Brunswick County, 150 U. 8. 433, 489; Morrison v. Watson, 
154 U.S. 111; Miller v. Texas, 153 U.S. 535; Sayward v. Denny, 
158 U.S. 180; Giles v. Teasley, 193 U.S. 146, 160. 

As to ex post facto law: this law has practically been in force 
since 1824. Q. & C. Stat. 664; 3 Curwen, 2483; 63 O. L. 163; 
73 O. L. 250. For distinction between ex post facto and re- 
troactive law, see Sturgis v. Carter, 114 U. 8S. 511, 519; Society 
v. Wheeler, 2 Gall. 139; Rairden v. Holden, 15 Ohio St. 207. 

The statute is in the nature of a police regulation and it is 
within the power of the State to make and enforce such a regu- 
lation. Binder v. Finkbone, 25 Ohio St. 103; Code of Iowa 
Liquor Sales, § 2422; Polk County v. Hierb, 37 lowa, 361; 
Lafrance v. Krayer, 42 Iowa, 147; Berthoff v. O’ Riley, 74 N. Y. 
509; Hurd’s Rev. Stat., Illinois, §§ 127, 132; Illinois Dram 
Shop Act, 1 St. and Cur. 973; Bell v. Cassem, 158 Illinois, 45; 
Booth v. Illinois, 186 Illinois, 43; S. C. 184 U.S. 425. 

The liability to seizure attaches to the thing. If a man uses 
his property for the purposes of the violation of the laws, he 
loses his right to have it at all. Dobbins v. Distillery, 96 U.S. 
395, 400; The Palmyra, 12 Wheat. 1; United States v. Brig 
Malek Adhel, 2 How. 40; Munn v. Illinois, 94 U.S. 114; Schooner 
Ann, 9 Cranch, 289; The Little Charles, Brockenbrough’s Rep. ; 
United States v. Distillery, 2 Abbott, 192; Rev. Stat., U. S., 
§§ 2802, 2867. 

Under § 1 of the Fourteenth Amendment, the privileges 
and immunities not to be infringed are those of citizens of the 
United States, for nothing is said there of those belonging to 
citizens of the States. This is a remarkable omission if it was 
intended thereby to protect him against the legislation of his 
own State. Slaughter House Case, 16 Wall. 36, 37. 

The right to a jury trial did not exist in this case; but if it 
did the right has been waived. No demand was made for such 
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trial; no objection was made to the trial court proceeding to 
try it, and it is too late on error in the Supreme Court of the 
State for the first time to complain that there should have 
been a jury trial. Elithorpe v. Buck, 17 Ohio St. 72; Adler v. 
Whitbeck, 44 Ohio St. 568; Cockran’s Heirs v. Loring, 17 Ohio 
409, 425; Coal & Oil Co. v. Verner, 22 Ohio St. 372; Culver v. 
Rodgers, 33 Ohio St. 637 ; Bonewitz v. Bonewitz, 50 Ohio St. 373. 

This is not a case for a jury. No judgment for money is 
sought. It is not an action to recover money but to enforce 
a statutory lien. Binder v. Finkbone, supra; Trout v. Marvin, 
62 Ohio St. 132. 


Mr. Justice PeckHam, after making the foregoing state- 
ment, delivered the opinion of the court. 


The plaintiff in error seeks to reverse the judgments herein, 
based on the gaming statute of Ohio, because, as he insists, 
that statute is unconstitutional on several different grounds: 
First, because it is (as he avers) an unconstitutional extension 
of the police power of the State, resulting in the taking of the 
property of the plaintiff in error for the benefit of the defend- 
ant in error, or, in other words, it results in the taking of the 
property of the plaintiff in error without his consent for a 
private purpose, and that it is an invasion of his private right 
of property, in violation of the Federal Constitution ; second, be- 
cause the statute denies or does not provide for an exercise of 
the right of trial by jury, and, therefore, a judgment founded 
upon it is obtained without due process of law; third, because 
the judgment first obtained against the persons who actually 
won the money is made conclusive evidence against the plain- 
tiff in error, of the amount of money thus lost, although he 
was neither a party nor privy to that judgment, as it was 
reversed as to him, and he was thereupon dismissed from the 


case. 
A reference to the record does not show that any one of 

these questions was raised, either by the pleadings or on the 

trial of the case. The only evidence that any question was 
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raised in the Supreme Court, assailing the validity of the 
statute as a violation of any provision of the Federal Con- 
stitution, consists of a statement in the petition in error to 
the Supreme Court, that the statute was a violation of certain 
sections of the Federal Constitution, and in the certificate of 
the Supreme Court of Ohio, which that court ordered to be 
made a part of the record, and which is above set forth. It 
is a certificate from the court as distinguished from one by 
an individual judge. 

The petition in error does not show that any question in- 
volving the Federal Constitution was actually argued or brought 
to the attention of the Supreme Court. It is well settled, in this 
court, that a certificate from a presiding judge of the state court, 
made after the decision of the case in that court, to the effect 
that a Federal question was considered and decided by the 
court adversely to the plaintiff in error, cannot confer juris- 
diction on this court, where the record does not otherwise show 
it to exist; that the effect of such a certificate is to make more 
certain and specific what is too general and indefinite in the 
record itself, but it is incompetent to originate the Federal 
question. Dibble v. Bellingham Bay Land Co., 163 U. S. 63; 
Henkel v. Cincinnati, 177 U. 8. 170; Fullerton v. Texas, 196 
U.S. 192. As the certificate in the case at bar was made by 
the court, and was ordered by it to be attached to and form 
part of the record itself, it is perhaps sufficient to show that 
some questions of a Federal nature were before that court and 
decided by it. It is true the certificate is quite loose in its 
statement as to what was the nature or character of these 
questions. It is certified that the plaintiff in error contended 
that the sections of the statute and the proceedings of the 
Circuit Court had thereunder were repugnant to those sections 
of the Constitution of the United States referred to in the 
certificate. By reference to them it will be seen that section 1, 
Article 14, contains several provisions quite distinct from, 
and having no relation to, each other, and the certificate does 
not state which one of the provisions of that section was claimed 
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to have been violated by the statute in question. Section 9 of 
Article 1 has itself seven subdivisions, and it would be diffi- 
cult even to guess which particular provision the plaintiff in 
error claimed was violated by the statute. Section 10 of the 
same Article is also referred to as having been violated by the 
statute; also Article 3, section 3, which relates to the trial of 
all crimes by jury. Then there is stated to have been made 
by the plaintiff in error a general contention that the statute 
and proceedings thereunder were an invasion of his private 
right of property in violation of the Federal Constitution and 
its amendments. 

A more general statement of the presentation of the Federal 
questions to a state court could scarcely be made. It is almost 
impossible to determine from such certificate what Federal 
question was decided in the case. We have heretofore held 
that an objection very similar to this raised no Federal ques- 
tion. Clarke v. McDade, 165 U. 8. 168. 

Assuming, however, that by reference to the first section 
of the Fourteenth Amendment, the question of the illegal 
extension of the police power of the State may be raised, under 
the claim that a judgment founded upon the statute would 
permit the taking of the property of the plaintiff in error with- 
out due process of law, we are of opinion that the objection is 
without merit. For a great many years past gambling has 
been very generally in this country regarded as a vice to be 
prevented and suppressed in the interest of the public morals 
and the public welfare. The power of the State to enact laws 
to suppress gambling cannot be doubted, and, as a means to 
that end, we have no doubt of its power to provide that the 
owner of the building in which gambling is conducted, who 
knowingly looks on and permits such gambling, can be made 
liable in his property which is thus used, to pay a judgment 
against those who won the money, as is provided in the statute 
in question. That statute, or one somewhat similar to it 
(without the conclusive feature of the judgment as evidence 
in the action to charge the property of the owner of the build- 
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ing where the gambling was carried on), has been in force in 
Ohio ever since, at least, 1831, and similar legislation is found 
upon that subject or upon that of the regulation of the sale of 
liquor, in most of the States of the Union. The plain object 
of this legislation is to discourage, and, if possible, prevent 
gambling. The liability of the owner of the building to make 
good the loss sustained, under the circumstances set forth in 
the statute, was clearly part of the means resorted to by the 
legislature for the purpose of suppressing the evil in the in- 
terest of the public morals and welfare. We are aware of no 
provision in the Federal Constitution which prevents this kind 
of legislation in a State for such a purpose. To say that it 
must be limited to a provision allowing a recovery of the money 
by the one who lost it, would be in effect to hold invalid all 
legislation providing for proceedings in the nature of qui tam 
actions. Statutes providing for actions by a common informer, 
who himself had no interest whatever in the controversy other 
than that given by statute, have been in existence for hundreds 
of years in England, and in this country ever since the founda- 
tion of our Government. The right to recover the penalty or 
forfeiture granted by statute is frequently given to the first 
common informer who brings the action, although he has no 
interest in the matter whatever except as such informer. BI. 
Com. vol. 3, chap. 9, m. p. 161; and vol. 2, chap. 29, m. p. 437;2 
Hawk. P. C., 8th ed., 368; 1 Selwyn, Law of N. P. 621; Dozier 
v. Williams, 47 Mississippi, 605; Beadleston v. Spraque (A. D. 
1810), 6 Johns. 101; Caswell v. Allen, 10 Johns. 118; Parker v. 
Colcord (a. D. 1819), 2 N. H. 36; Pike v. Madbury (a. p. 1841), 
12 N. H. 262; Commonwealth v. Churchill (a. p. 1809), 5 Massa- 
chusetts, 174. 

Legislation giving an interest in the forfeiture to a common 
informer has been frequent in Congressional legislation relat- 
ing to revenue cases. It is referred to in the act of March 3, 
1797, 1 Stat. 506, and cases arising under its provisions are 
to be found in 10 Wheat. 246, United States v. Morris, and 
6 Pet. 404, McLane v. United States. 

VoL. oxoIx—15 
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And in 1861, in 12 Stat. 292, 296, sec. 11, one moiety of the 
forfeiture is given ‘‘to him who shall first sue for the same.” 

There can be no doubt of the right of the Government to 
give the whole instead of a moiety of the forfeiture to the 
informer. 

Second. The contention on the part of the plaintiff in error, 
that the statute violates the Federal Constitution, because it 
does not provide for or permit trial by jury, is equally with- 
out merit. Maxwell v. Dow, 176 U. 8. 581. 

Third. The contention that the statute viclates the first 
section of the Fourteenth Amendment, because under it, as is 
averred, a judgment against those who won the money at 
gambling, when not impeached for fraud or collusion, is con- 
clusive evidence of the amount lost in an action against the 
owner of the property where the money was lost, who was 
neither party nor privy to such judgment, cannot in the state 
of this record be here raised. Upon the trial the defendant in 
error offered the judgment against Clifford and Gassman in 
evidence, and it was received under a general objection made 
by the plaintiff in error. By reference to the record it appears 
that the plaintiff in error on the trial conceded that the judg- 
ment was rendered against Clifford and Gassman. The formal 
putting in evidence of a judgment, the existence of which was 
conceded, can raise no question whatever. At a subsequent 
stage of the trial oral evidence was given outside of the record 
of the judgments (under objection by the plaintiff in error 
that there was no such issue in the case), of the amount of 
money that was in fact lost at play, and that it was represented 
by and was as large as the amount stated in the judgment 
offered in evidence. 

One of the grounds of objection to the evidence, made by 
the plaintiff in error, was that neither the fact nor the extent 
of the loss was alleged in the petition or was an issue in the 
case. The petition in substance contained both averments 
and the answer denied them. There was such an issue, al- 
though defendant in his objection overlooked it. The ob- 
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jection was overruled and the evidence given. It surely can- 
not now be pretended that the plaintiff in error was thereby 
harmed. Can he now be heard to say that the statute is void 
because of the conclusive character which he avers is therein 
given to the judgment, when there was proof outside the 
record (given against his own objection and averment that 
the fact was not in issue) showing the amount of money lost? 
If the statute do mean that such prior judgment is conclusive, 
what legal interest has the plaintiff in error in the question 
when there is other evidence in his case, although given against 
his objection, that there was no issue on that fact? The whole 
statute is not void, even if it mean that the judgment is con- 
clusive, and when other evidence is given the (alleged) invalid 
provision is eliminated in such case, and the party who insists 
there is no issue as to loss, not being harmed, cannot raise the 
question. Supervisors v. Stanley, 105 U. 8. 305, 311; Clark 
v. Kansas City, 176 U. 8. 114, 118. The statement of the 
Circuit Court as to the conclusive character of a judgment was, 
as applied to the plaintiff in error, a mere abstraction. It does 
not appear even by the certificate of the Supreme Court that 
the plaintiff in error claimed the protection of the first section 
of the Fourteenth Amendment, on the ground of the alleged 
erroneous decision of the court below on this question, nor 
does it appear that the Supreme Court itself gave any opinion 
upon or determined it. These facts must appear in the record. 
Dewey v. Des Moines, 173 U.S. 193, 197; Chapin v. Fye, 179 
U.S. 127. The certificate that the plaintiff in error claimed 
the protection of that section is fully satisfied by treating it 
as raising the question of the invalidity of the statute on the 
ground of an illegal extension of the police power, and also 
because it did not permit a trial by jury, and thereby, as con- 
tended, denying due process of law. These grounds we have 
already considered. We cannot and ought not to assume that 
the Supreme Court, in this state of the record, took cognizance 
of the question of the conclusiveness of the judgment, and the 
certificate does not show that the court did so. 
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In what has been said we do not wish it to be understood 
that this court intimates an opinion upon the alleged invalidity 
of the statute upon the above ground. We simply say that 
the plaintiff in error cannot raise that question. 

The judgments of the Supreme Court of Ohio are 

Affirmed. 
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A national bank is an instrumentality of the United States, the administra- 
tion whereof is vested in the Comptroller of the Currency, who, in case of 
insolvency, appoints the receiver and directs his acts. The liability for 
assessment on the stock dates from the order of the Comptroller who de- 
cides when it is necessary to institute proceedings therefor, and his deter- 
mination is conclusive. This power is derived from a statute of the United 
States and cannot be controlled or limited by state statutes. 

Where the state court has held that a suit to collect assessment by the re- 
ceiver of a national bank under directions of the Comptroller of the Cur- 
rency is barred by a state statute of limitations, a Federal question is in- 
volved and the writ of error will not be dismissed. 


THE facts are stated in the opinion. 


Mr. H. Whiteside for plaintiff in error, cited Kennedy v. 
Gibson, 8 Wall. 498; Casey v. Galli, 94 U.S. 673; United States 
v. Knox, 102 U. 8. 422; Germanica National Bank v. Case, 131 
U. S. Appendix, 144; Bushnell v. Leland, 164 U. 8. 684; Ald- 
rich v. Yates, 95 Fed. Rep. 78; Aldrich v. Campbell, 97 Fed. 
Rep. 663; Deweese v. Smith, 97 Fed. Rep. 309; Studebaker v. 
Perry, 102 Fed. Rep. 947; Aldrich v. Skinner, 98 Fed. Rep. 375. 


Mr. George A. Vandeveer and Mr. F. L. Martin for defend- 
ant in error: 
There is no Federal statute of limitations applicable to this 
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class of actions and the statute of limitations of the State in 
which the action is brought controls. Campbell v. Haverhill, 
155 U. 8. 610; Price v. Yates, 2 National Bank Cases (Brown), 
204. 

A statute of a State is whatever the court of last resort in 
such State construes it to be. McElmoyle v. Cohen, 13 Pet. 
312; Bauserman v. Blunt, 147 U. 8S. 647; Metcalf v. Water- 
town, 153 U. 8. 671; Balkman v. Woodstock Iron Co., 154 U.S. 
177. ; 

So that this court looks not only to the statute but to the 
decision of the highest court of the State in order to ascertain 
what the statute is. 

In Kansas the rule is that the bar of the statute cannot be 
postponed by the failure of the creditor to avail himself of any 
means within his power to prosecute or to preserve his claim, 
and that action must be taken within a reasonable time; and 
that, in no event, will such reasonable time be extended be- 
yond the statutory period of limitation. A., 7. & S.F. R. R. 
Co. v. Burlingame, 36 Kansas, 628; Roric v. Commissioners, 46 
Kansas, 176; Bauserman v. Charlotte, 46 Kansas, 480; Kulp v. 
Kulp, 51 Kansas, 391. 

There is no Federal question involved. 

The validity of a statute or treaty of the United States is 
not drawn in question within the meaning of this section every 
time rights claimed under a statute or treaty are controverti- 
ble, nor is the validity of an authority every time an act done 
by an authority is disputed. Kennard v. Nebraska, 186 U.S. 
304; Florida Railroad Co. v. Belle, 176 U. 8. 321; Blackburn v. 
Portland Mining Co., 175 U. 8. 571; Telluride Power Co. v. 
Rio Grande Co., 175 U. S. 639; Water Co. v. Railway Co., 
172 U. 8S. 488; Borgmeyer v. Idlea, 159 U. S. 408; Bushnell 
v. Mining Co., 148 U. S. 682; Ferry v. Kina County, 141 U.S. 
668 ; Cook County v. Calumet Canal Co., 138 U.S. 635; Balti- 
more Railroad Co. v. Hopkins, 130 U. 8. 210. 

In the case at bar there is no question raised as to the valid- 
ity of the statute, under which the Comptroller acts, nor as to 
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his power to act, but the question is what is the statute of 
limitations in such cases in the State of Kansas. And this 
court will not review the decision of the state court constru- 
ing its own statute of limitations. Telegraph Co. v. Purdy, 
162 U.S. 329; Walsh v. Columbus &c. R. R. Co., 176 U.S. 469; 
Hamblin v. Western Land Co., 147 U. S. 531; New Orleans v. 
Water Works Co., 142 U.S. 79; Harrison v. Myer, 92 U. S. 
111. 

Where a state law is admitted to be valid and the only ques- 
tion is whether it has been correctly construed, the Supreme 
Court of the United States has no jurisdiction to review the 
state court. Congdon Mining Company v. Goodman, 2 Black, 
574; Scott v. Jones, 5 How. 343; Commercial Bank v. Bucking- 
ham, 5 How. 317. 

A decision of the state court resting upon the construction 
and not upon the validity of a state statute does not present a 
Federal question. Railroad Co. v. Marsher, 12 How. 165; 
Snell v. Chicago, 152 U. 8. 191. 

Decisions based on local laws not involving constitutional 
questions are not reviewable. Hibben v. Smith, 191 U.S. 310; 


Smith v. Indiana, 191 U.S. 138. 
Mr. Justice McKenna delivered the opinion of the court. 


The question in this case is the application of the statute of 
limitations of a State to the liability of a stockholder of a na- 
tional bank before the amount of such liability has been ascer- 
tained and assessed by the Comptroller of the Currency. The 
trial court held the statute applicable, and its judgment was 
affirmed by the Supreme Court of the State. 

The petition was filed November 13, 1902, and averred that 
the Hutchinson National Bank became insolvent in 1893, and 
defendant in error was appointed its receiver. On July 19, 
1894, the Comptroller of the Currency ordered an assessment 
of $75,000 upon the individual liability of the stockholders, 
being $75 on each share, to pay the debts of the bank. After 
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application of the amounts collected, and after further account- 
ing, it was found necessary to make another assessment, and 
on November 20, 1900, the Comptroller of the Currency made 
another assessment of $19,000, being $19 upon each share. 
It was averred ‘“‘that said assessment was made just as soon 
as discovered in the exercise of diligence to be necessary, and 
just as soon as it was ascertained that the first assessment and 
assets of the bank were insufficient.’”” The amount due from 
defendant in error was $627, for which judgment was prayed. 
A demurrer was sustained to the petition on the ground that 
it showed on its face that the cause of the action was barred 
by the statute of limitations of the State. In sustaining this 
ruling the Supreme Court of the State said: (1) That although 
the cause of action arose under the act of Congress, which pre- 
scribed no limitation on the remedy against stockholders, the 
statute of the State applied; and (2) the statute commenced to 
run not when the assessment was made against a stockholder, 
but was put in motion by delay in making the assessment. 
Prior decisions of the Supreme Court of the State were relied 
on for this conclusion. They established the local law to be, 
it was said, that when an act to be done is wholly within the 
control of the party suing, he must perform it within a reason- 
able time, and such time cannot extend the period within 
which the action would be barred, if no such preliminary step 
were necessary. And it was decided that the averment of the 
petition, that the second assessment was made as soon as it 
was discovered to be necessary, was a mere conclusion of the 
pleader, which was countervailed by the facts alleged. 

We think the court overlooked the official character and 
power of the Comptroller of the Currency, and the decisions of 
this court declaring them. A national bank is an instrumen- 
tality of the United States, its circulating notes are guaranteed 
by the United States, and if the United States should be com- 
pelled to pay them the United States has a paramount lien on 
the assets of the bank for reimbursement. The administra- 
tion of the bank’s assets is, therefore, vested in the Comptroller 
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of the Currency as an officer of the United States. He appoints 
the receiver and directs his acts. The individual liability of a 
stockholder can only be enforced by his order. The provision 
is as much for the benefit of the stockholders as for the United 
States, and it is indispensable to the bringing of a suit against 
the stockholder. In other words, the liability dates from the 
order of the Comptroller. It was said in Kennedy v. Gibson, 
8 Wall. 498, 505: “It is for the Comptroller to decide when it 
is necessary to institute proceedings against the stockholders 
to enforce their personal liability, and whether the whole or a 
part, and if only a part, how much, shall be collected. These 
questions are referred to his judgment and discretion, and his 
determination is conclusive. The stockholders cannot con- 
trovert it. It is not to be questioned in the litigation that 
may ensue. He may make it at such times as he may deem 
proper, and upon such data as shall be satisfactory to him. 
This action on his part is indispensable, whenever the personal 
liability of the stockholders is sought to be enforced, and must 
precede the institution of suit by the receiver. The fact must 
be distinctly averred in all such cases, and if put in issue must 
be proved.’’ Subsequent cases have reiterated the doctrine. 
McDonald v. Thompson, 184 U. 8. 71; Studebaker v. Perry, 
184 U. S. 258. As the power of the Comptroller is derived 
from a statute of the United States, it cannot be controlled or 
limited by state statutes. 

A motion is made by defendant in error to dismiss the writ 
of error for want of jurisdiction in this court. It is manifest 
from what we have said that the motion is without foundation. 

Judgment reversed and cause remanded for further proceed- 

ings not inconsistent with this opinion. 
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ATTORNEY GENERAL OF THE STATE OF MICHIGAN 
UPON THE RELATION OF KIES v. LOWREY. 


ERROR TO THE SUPREME COURT OF THE STATE OF MICHIGAN, 
No, 21. Argued October 23, 24, 1905.—Decided November 13, 1905. 


It is the power and duty of this court to determine for itself the existence 
or non-existence of the contract, the obligation whereof is claimed to have 
been impaired, and a Federal question may be involved, although the 
state court may have rested its decision on the construction of the con- 
stitution and laws of the State. 

Where the legislature of the State has the power to create and alter school 
districts and divide and apportion the property thereof, no contract 
arises in favor of any district created by an act, the obligation’ whereof 
is later impaired by a subsequent act altering the districts and trans- 
ferring property, nor does such later act amount to the taking of the 
property of the district taken without due process of law. 

There are many ways in which the legislature has absolute power to make 
and change subordinate municipalities. Laramie County v. Albany 
County, 92 U.S. 307. 


Tur facts are stated in the opinion. 


Mr. Frank A. Lyon for plaintiff in error: 

While the State has the right, through its legislature, to mold 
and fashion the policy of its institutions, create or destroy 
municipalities, grant them charters, modify, amend or repeal 
those charters, define their powers, restrict those powers or 
take them away, the right of local self-government by these 
municipalities and local institutions is an absolute and vested 
right which the State cannot take away. The act establish- 
ing school districts as municipalities preceded the adoption of 
the constitution, and is recognized by that instrument. Mechen 
on Public Officers, § 123; People v. Hurlbut, 24 Michigan, 44; 
Attorney General v. Detroit, 29 Michigan, 110; People v. Detroit, 
28 Michigan, 228; Attorney General v. Detroit, 58 Michigan, 213; 
Moreland v. Millen, 126 Michigan, 381; Maynard v. Board, 84 
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Michigan, 228; Stwart v. School District, 30 Michigan, 69; Belles 
v. Burr, 76 Michigan, 1; State v. Denney, 118 Indiana, 449; 
Evansville v. State, 118 Indiana, 426; Clinton v. Cedar Rapids 
Railway Co., 24 Iowa, 455; State v. Moores, 55 Nebraska, 480; 
Cincinnati W. & Z. R. Co. v. Commissioners, 10 Ohio St. 77: 
Parker v. Commanwealth, 6 Barr (Penn.), 511; People v. Albert- 
son, 55 N. Y. 50; Rathbone v. Worth, 150 N. Y. 459; Benson v. 
New York, 10 Barb. 223; State v. Constantine, 42 Ohio St. 427; 
West Point Co. v. State, 42 Nebraska, 208; People v. Mayor, 51 
Illinois, 17; People v. Lynch, 51 California, 15; Grogan v. San 
Francisco, 18 California, 590; Cooley on Const. Lim., 5th ed., 
45, 203, 209, 225, 228; Dillon on Mun. Corp., 4th ed., §9; 
Van Holst Const. Law, 271. 

Municipal corporations have a dual capacity: Public, as an 
instrument of the general state government, and private, as 
representing the local community. As an instrument of gov- 
ernment they are agencies of the State and parts of the general 
state government by which they are created, and are subject 
to the plenary control of the legislature, at whose will their 
charters may be amended, changed, modified, altered, or re- 
pealed, without their consent and even against their protest. 
But, in their local character, they may contract and be con- 
tracted with, acquire, purchase and hold property, and sell and 
dispose of the same, and sue and be sued; choose their officers, 
agents and representatives by whom their local concerns are 
managed, acting not as public corporations or governmental 
agencies, but as private corporations or individuals. Their 
character and rights preceded the constitution, and are recog- 
nized by that instrument. As to matters which pertain ex- 
clusively to the general state government they are public 
corporations ; but as to those matters which are of local concern, 
they partake of the nature of and are governed by the rules 
applicable to such corporations. Cases supra and Dartmouth 
College case, 4 Wheat. 518; Milwaukee v. Milwaukee, 12 Wis- 
consin, 100; Pearson v. State, 56 Arkansas, 148; Mt. Hope 
Cemetery v. Boston, 158 Massachusetts, 509; Benson v. Mayor 
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&c. New York, 10 Barb. 223, 244; State v. Haben, 22 Wisconsin, 
660; Dillon Mun. Corp. §$§ 68-74; Cooley on Const. Lim., 
5th ed., 289. 

While municipal charters are in no sense contracts between 
the State and municipalities the question of whether these 
charters are contracts between the State and the municipalities, 
is higher and more far-reaching. It is a question as to whether 
there is an implied contract between the people of the State 
and the people of each local community, that these com- 
munities shall not be deprived of their rights of local self- 
government and the right to manage their local affairs in 
accordance with their own wishes, and shall not be deprived 
of their vested rights in the municipal property acquired for 
the benefit of the inhabitants, and see on this point cases supra 
and Warren v. Lyons City, 22 Iowa, 351; Tippecanoe Co. v. 
Lucas, 93 U.S. 108; Briston v. New Chester, 3 N. H. 524; People 
v. Supervisors, 4 Barb. 64; Detroit v. Plank Road Co., 43 Michi- 
gan, 140, 148. 

When a municipality is divided the property may be divided 
and apportioned to the territory remaining in the old munici- 
pality and that set off, provided provision is made by law 
therefor, but if no such provision is made, the property belongs 
to that part of the old municipality still remaining. Saginaw 
v. School District, 9 Michigan, 541; Milwaukee v. Milwaukee, 
12 Wisconsin, 93, 104; Wyndham v. Portland, 4 Massachusetts, 
384; Hampshire v. Franklin, 16 Massachusetts, 76; Winona v. 
School District, 40 Minnesota, 13. 


Mr. Henry B. Graves and Mr. F. Stone for defendants in 
error: 

As to the jurisdiction. 

No Federal question was raised in the state Circuit Court, 
all references being to the constitution of Michigan. Porter v. 
Foley, 24 How. 415; Endowment Assn. v. Kansas, 120 U. S. 
103; Miller v. Cornwall R. R. Co., 168 U. 8. 181; Kipley v. 
Illinois, 170 U. 8. 182, 187; Jacobi v. Alabama, 187 U. S. 133. 
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If any Federal question was raised in the State it was the 
question of the taking of property without due process of law 
and the question of the impairment of contracts was not raised 
at all under either constitution. 

Nothing in the judgment rendered in the state court in- 
dicates that any Federal question was involved or decided. 

No contract has been impaired in its obligations. The school 
districts, which the act abolished, were public corporations. 
2 Comp. Laws Mich., 1897, § 4652. School districts have been 
called municipal corporations. Belles v. Burr, 76 Michigan, 
1, 11; School District v. Gage, 39 Michigan, 484. More properly, 
they are quasi municipal corporations. 25 Am. & Eng. 
Ency. Law, 2d ed., 31; Bush v. Shipman, 5 Illinois, 186; People 
v. Dupuyt, 71 Illinois, 651; Littlewort v. Davis, 50 Mississippi, 
403; Johnson v. Dole, 4 N. H., 478; Stroud v. Stevens Point, 37 
Wisconsin, 367; Rawson v. Spencer, 113 Massachusetts, 40, 45. 
They are certainly public corporations as distinguished from 
private corporations. The law creating them so styles them. 

Their birth is the voluntary act of the legislature of Michi- 
gan, and they are sometimes unwilling to be born. They are 
created solely and simply to fulfill certain public functions. 
The act creating them and laying upon them certain public 
duties and arming them with the taxing power and the right 
to hold property, ete., is not in itself a contract. The charter 
of a municipal corporation is in no sense a contract, and the 
property acquired by the municipality is not acquired by virtue 
of any contract with the creator of the municipality. The 
abolished school districts were public corporations, and neither 
owed their existence nor held their property through any con- 
tract with the State. 2 Comp. Laws of Mich., 1897, §§ 4652 
et seq.; Rawson v. Spencer, 113 Massachusetts, 40, 45; Dart- 
mouth College Case, 4 Wheat. 518; East Hartford v. Bridge Co., 
10 How. 511; Aspinwall v. Commissioners, 22 How. 364; United 
States v. B. & O. R. R. Co., 17 Wall. 322; Laramie Co. v. Albany 
Co., 92 U.S. 307; Tippecanoe County v. Lucas, 93 U. 8S. 108; 
Mt. Pleasant v. Beckwith, 100 U. 8. 514; Newton v. Commis- 
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sioners, 100 U. S. 548; Essex Public Road Board v. Skinkle, 
140 U. 8. 334; Worcester v. Street Railway Co., 196 U.S. 539. 

There is no showing of any property held by the abolished 
districts pursuant to any contract with third persons. 

The question of the Fourteenth Amendment is not in this 
case. But if it were, it would seem that there is no showing 
of any private property held by the districts, which the legis- 
lature could not touch without the consent of the inhabitants 
of the districts and without due process of law. 

There is nothing in the record to indicate the diversion of 
any property or the unfair apportionment of property. 


Mr. Justice McKenna delivered the opinion of the court. 


The constitution of the State of Michigan requires the legis- 
lature to establish and provide a system of public schools, 
whereby a school shall be kept open at least three months in 
each year in every school district in the State. In fulfillment 
of this requirement legislation was enacted from time to time 
providing for the formation of school districts. Under this 
legislation (1881) four school districts were organized in the 
townships of Somerset and Moscow, county of Hillsdale. In 
1901 the legislature passed an act known as “‘ Act Number 315 
of the Local Acts of the State of Michigan for the Year 1901,” 
entitled ‘“‘ An act to incorporate the public schools of the village 
of Jerome, Hillsdale County, Michigan; define the boundaries 
thereof, provide for the election of trustees and fix their powers 
and duties, and provide for the distribution of the territory 
of the disorganized districts.’ By this act one of the districts 
formed in the townships of Somerset and Moscow, in which 
the village of Jerome is situated, and portions of other dis- 
tricts, was set off and incorporated in one school district, to 
be known as ‘‘the public schools of the village of Jerome.” 
The act appointed defendants in error trustees of the new 
district, to continue in office until their successors should be 
elected, as provided in the act. The act gave to the new dis- 








OCTOBER TERM, 1905. 


bo 
Yeo 
1? 4) 


Opinion of the Court. 199 U.S. 


trict the property within its limits which had belonged to the 
districts from which it was created, and required the new dis- 
trict to assume and pay the debts and obligations of the old 
districts. The new district did not include all the lands of 
the old districts. 

On the seventh of October, 1901, an information was filed 
in the nature of a quo warranto by the attorney general of the 
State upon the relation of L. E. Kies, W. E. Alley, J. B. Strong 
and Stephen McCleary, charging defendants in error with usurp- 
ing, intruding into and unlawfully claiming to exercise “a 
faise, fictitious and pretended public office, to wit, trustees 
and officers of the pretended school district known as ‘The 
public schools of the village of Jerome,’ and ex officio ‘The board 
of school inspectors of the public schools of the village of 
Jerome,’ to wit, at the county of Hillsdale aforesaid, in con- 
tempt of the people of the State of Michigan, and to their great 
damage and prejudice.” 

The Circuit Court rendered a judgment of ouster against 
defendants in error. The Supreme Court entered the follow- 
ing judgment: ‘“‘The judgment of ouster should be affirmed as 
to such officers as now hold under the legislative appointment, 
if there be any thus holding. As to others, if any, it will be 
reversed.”’ 

The grounds of attack upon the validity of the act creating 
the new district in the Supreme Court of the State were as 
follows: 

First. It deprives this school district or municipality of the 
right of local self-government, guaranteed to all municipalities 
by the constitution. 

Second. The title to the act indicates and the act itself 
embraces more than one object. 

Third. The act is broader than the title; the body of the act 
embraces many objects not covered by the title. 

Fourth. The act as passed impairs the obligation of con- 
tracts, within the meaning of the Constitution of the United 
States and the constitution of the State of Michigan. 
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With the first three grounds we have no concern. They 
present strictly local questions. We are concerned with the 
fourth ground only in so far as it invokes the Constitution of 
the United States. The Supreme Court disposed of this ground 
as follows: ‘‘We have already shown that the obligation of 
contracts is not impaired. The districts did not hold this 
property under any contract with the State, but as a public 
agency.” In other words, the non-existence of a contract was 
rested on the construction of the constitution and laws of the 
State, and hence defendant in error contends that the decision 
of the court did not involve a Federal question. This, how- 
ever, overlooks the power and duty of this court to determine 
for itself the existence or non-existence of a contract. Other 
grounds in support of the motion to dismiss are urged which, 
we think, are also untenable. The motion is therefore denied. 

Plaintiff in error broadened in this court his objections to 
the act, based on the Constitution of the United States. He 
urges, besides, the contract clause of the Constitution, that 
provision of the Fourteenth Amendment which protects private 
property from deprivation without due process of law, and 
section 4, Article IV, which provides ‘“‘The United States shall 
guarantee to every State in the Union a republican form of 
government.”’ But the grounds all depend ultimately upon 
the same arguments. If the legislature of the State has the 
power to create and alter school districts and divide and ap- 
portion the property of such districts no contract can arise, 
no property of a district can be said to be taken, and the action 
of the legislature is compatible with a republican form of 
government even if it be admitted that section 4, Article IV, 
of the Constitution applies to the creation of, or the powers 
or rights of property of, the subordinate municipalities of a 
State. We may omit, therefore, that section and Article from 
further consideration. The decision of the other grounds urged 
we may rest upon the opinion of the Supreme Court of the State 
and the case of Laramie County v. Albany County et al., 92 
U. S. 307. It is there said in many ways, with citation of 
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many supporting cases, that the legislature of a State has 
absolute power to make and change subordinate municipalities, 
The following quotation meets exactly the contentions of 
plaintiff in error: 

‘Institutions of the kind, whether called counties or towns, 
are the auxiliaries of the State in the important business of 
municipal rule, and cannot have the least pretension to sus- 
tain their privileges or their existence upon anything like a 
contract between them and the legislature of the State, be- 
cause there is not and cannot be any reciprocity of stipula- 
tion, and their objects and duties are utterly incompatible 
with everything of the nature of compact. Instead of that, 
the constant practice is to divide large counties and towns, 
and to consolidate small ones, to meet the wishes of the resi- 
dents, or to promote the public interests as understood by those 
who control the action of the legislature. Opposition is some- 
times manifested but it is everywhere acknowledged that the 
legislature possesses the power to divide counties and towns 
at their pleasure and to apportion the common property and 
the common burdens in such manner as to them may seem 
reasonable and equitable.” Many cases are cited. See also 
Worcester v. Worcester Street Railway Co., 196 U. 8. 539. 

Judgment affirmed. 
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TAMPA WATER WORKS COMPANY v. TAMPA. 


ERROR TO THE SUPREME COURT OF THE STATE OF FLORIDA. 
No. 29. Argued October 27, 1905.—Decided November 13, 1905. 


The constitution of Florida has a clause to the effect that the legislature 
is invested with full powers to prevent unjust discrimination and ex- 
cessive charges by persons and corporations engaged as common carriers 
and performing other public services of a public nature, and that it shall 
provide for enforcing such laws. In pursuance of this clause a law was 
passed empowering cities to prescribe by ordinance maximum reasonable 
charges for water, provided that the act should not impair the validity 
of any valid contract, or be held to validate any contract theretofore 
made. After the constitution but before the act the city of Tampa 
had made a contract with a water company, giving the water company 
the right to charge certain rates. After the act it passed an ordinance 
fixing lower rates, not, however, alleged to be unreasonable. The Su- 
preme Court of Florida sustained the ordinance, reading the statute as 
giving the power to fix reasonable rates, when it was possible, without 
impairing the obligation of contracts, and the constitution as meaning 
that the legislature was to have an inalienable power to make swch laws. 
Held that this interpretation was sufficiently plausible to be followed. 


Tue facts are stated in the opinion. 


Mr. W. A. Carter, with whom Mr. S. M. Sparkman was on 
the brief, for plaintiff in error. 


Mr. Hugh C. Macfarlane and Mr. James F. Glen for de- 


fendant in error. 


Mr. Justice Hotes delivered the opinion of the court. 


This case comes here by writ of error to a decree dismissing 
the bill of the plaintiff in error upon demurrer. 34 Southern 
Rep. 631; 36 Southern Rep. 174. The bill alleges a con- 
tract between the plaintiff water company and the city of 
Tampa, by which the former was to erect water works and to 
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have the right to charge certain rates for the use of its water 
for thirty years, with various other terms not necessary to 
mention. By a subsequent ordinance the city fixed lower 
rates as the highest to be charged by any person or corporation 
furnishing water to the city or its inhabitants, and imposed 
a penalty on violation of this ordinance or refusal to furnish 
water in compliance with its terms. The bill sets up that this 
ordinance impairs the obligation of the plaintiff’s contract and 
takes its property without due process of law, contrary to the 
Constitution of the United States. The city justified under 
section 30, article XVI, of the state constitution in force when 
the contract was made, and under an act approved May 31, 
1901, chapter 5070, after the date of the contract. The Su- 
preme Court of the State held the justification sufficient and 
dismissed the bill. 

We assume for the purpose of decision that the contract 
made was within the powers of the city, subject to whatever 
qualification or inherent weakness the constitution created or 
imposed. We assume also that the case shows more than a 
mere breach of contract by the city if its justification fails, 
and pass at once to the merits of the justification. 

The clause of the state constitution is as follows: ‘‘The 
legislature is invested with full power to pass laws for the 
correction of abuses and to prevent unjust discrimination and 
excessive charges by persons and corporations engaged as 
eommon carriers in transporting persons and property, or 
performing other services of a public nature, and shall provide 
for enforcing such laws by adequate penalties or forfeitures.” 

In pursuance of this clause in the constitution the legislature 
passed the act referred to above. By this act the corporate 
authorities of cities, towns and villages were empowered to 
prescribe by ordinance maximum charges for water. “Such 
charges to be just and reasonable; Provided, that this act shall 
not be so construed as to impair the validity of any valid con- 
tract heretofore entered into between any city, town or village 
and any person, firm or corporation for the supply of water to 
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such city, town or village or its inhabitants. But this act shall 
not be held to validate any contract heretofore made.’ This 
act was construed by the Supreme Court of Florida, as we 
understand it, to mean that cities might establish reasonable 
maxima in any case where they could do so without impairing 
the obligation of contracts. Therefore the act was held to 
authorize the ordinance complained of unless the ordinance 
was open to constitutional objection. This construction of 
the statute is a very slight extension of the direct meaning of the 
words used, and seems to us reasonable even if a somewhat 
different one could be conceived. Of course it removes any 
question of constitutionality from the statute, and therefore 
there seems to be no ground for reviewing the decision upon 
that point. Central Land Co. v. Laidley, 159 U. 8. 103; Weber 
v. Rogan, 188 U. 8. 10. 

We turn to the construction of the constitution of the State. 
There was some argument that the clause was not self-executing. 
But so far as it expressed a power of the legislature, of course, 
as soon as the constitution went into effect, that power existed 
at once, and contracts afterwards were made subject to the 
possibility of its exercise, as it was exercised by the subse- 
quent statute. Spring Valley Water Works v. Schottler, 110 
U.S. 347, 355; Bienville Water Supply Co. v. Mobile, 186 U.S. 
212. The only question then is, how far the clause of the 
constitution goes. When the contract was made there had 
been no judicial construction of the clause which withdrew the 
contract from its operation, nor has there been since, so far as 
we are aware. There is no ground for the application of the 
doctrine of Muhlker v. New York & Harlem R. R., 197 U.S. 
544, or Gelpcke v. Dubuque, 1 Wall. 175. In such cireum- 
stances, although we construe the constitution for ourselves 
and determine the existence or non-existence of the contract 
set up and whether its obligation has been impaired by the 
state enactment, Douglas v. Kentucky, 168 U.S. 488, 502, 
“the Federal Courts will lean towards an agreement of views 
with the state courts if the question seems to them balanced 
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with doubt,” a principle reinforced by the later cases. Burgess 
v. Seligman, 107 U. S. 20, 34; Wilson v. Standejer, 184 U. 8. 
399, 412; Bienville Water Supply Co. v. Mobile, 186 U. 8. 212, 
220; Chicago Theological Seminary v. Illinois, 188 U. 8. 662, 
674, 675, 677. 

It cannot be said that the interpretation adopted is not a 
possible one. Water companies are corporations performing 
services of a public nature quite as much as common carriers, 
and, therefore, are within the words of the clause, which is not 
confined to common carriers. A natural method of preventing 
excessive charges is the passage by the cities or towns, within 
which the services are performed, of ordinances establishing 
reasonable rates and punishing non-compliance. Therefore the 
power to prevent excessive charges given to the legislature 
properly was exercised by a law granting cities authority to 
pass ordinances of the kind supposed. 

So much probably would be admitted, but it is said that the 
clause is merely declaratory of powers which the legislature 
would have had without it, and which with or without it the 
legislature could cut down by contract. The argument is not 
without force, but it did not prevail in this case and we are not 
prepared to overrule the Florida courts in their interpretation 
of their own laws. It is entirely possible to read the words 
as conferring a power which by their very form they were meant 
to make inalienable. No doubt some sort of a legislature 
would exist, constitution or no constitution, and presumably 
would have power to regulate rates charged by companies 
performing public services or to restrict that power by a con- 
stitutionally binding contract. But the actual legislature de- 
rives its being, its form as a Senate and House of Representa- 
tives and its powers, from the instrument in force. When the 
constitution says that the legislature ‘‘is invested” with a 
certain power it invests it with that power and does so none 
the less that in the absence of those words a more or less 
similar power would be implied by more general expressions 
in the same instrument. It says that the power shall be “full 
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power,” and the adjective may be read as meaning a power 
which cannot be cut down. When it goes on to require that 
the legislature ‘‘shall” provide for enforcing the laws which 
it is expected to pass for the correction of abuses and the 
prevention of excessive charges the argument is strengthened 
that it means to impose a duty which the legislature is not at 
liberty to give up. Such was the opinion of the Supreme 
Court of Florida, and we have yielded to the judgment of the 
state court upon more doubtful questions than this. 

The case stands on the single ground of contract. There 
is no allegation that the rates fixed by the new ordinances are 
unreasonable or that their effect will be to destroy or con- 
siderably impair the value of the plaintiff’s property. Al- 
though the Fourteenth Amendment is invoked, no case is 
made out under it on any other ground than that the obliga- 
tion of a binding contract is impaired. The single question 
is whether the city of Tampa is bound for thirty years from 
the date of its agreement to permit certain specified rates to 
be charged, even if they have ceased, to be reasonable. We 
are not prepared to say that the Supreme Court of Florida 
was wrong in deciding that it is not bound under the Florida 
constitution and laws. The effect of a former decree dismissing 
a bill brought by the city, which is set up in this bill, cannot be 


reargued here. 
Decree affirmed. 


Mr. Justice Brown, with whom was Mr. Justice PEcK- 
HAM, dissenting. 


In September, 1887, the Water Works Company made a 
contract with the city for the establishment of water works, 
in which it was agreed that the contract should continue in 
force for thirty years from the time the works were completed 
and ready for duty, and that the owners might charge and 
collect quarterly in advance, for water furnished to private 
consumers, prices not to exceed certain maximum rates fixed 


by the contract. 
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At this time there was in force the following constitutional 
provision in Florida: 

“The legislature is invested with full power to pass laws for 
the correction of abuses and to prevent unjust discrimination 
and excessive charges by persons and corporations engaged as 
common carriers in transporting persons and property, or per- 
forming other services of a public nature, and shall provide for 
enforcing such laws by adequate penalties or forfeitures.” 

By an act of the legislature passed May 31, 1901 (chap. 5070), 
the corporate authorities of any city were empowered to pre- 
scribe by ordinance maximum rates and charges for the supply 
of water, such charges to be just and reasonable; provided, 
“that this act shall not be so construed as to impair the validity 
of any valid contract heretofore entered into . . . for 
the supply of water to such city,” “but this act shall not be 
held to validate any contract heretofore made.” 

On December 20, 1901, the city council of Tampa passed 
the ordinance complained of, No. 274, which provided that 
“it shall be unlawful far any individual, company or corpora- 
tion furnishing water to the city of Tampa, or its inhabitants, 
to charge any higher rates for water than those hereinafter 
specified.”’ The ordinance made a large reduction in the rates 
fixed by the original ordinance or contract, and thereby, as it 
is alleged, impaired its obligation. 

The constitutional provision was evidently not self-executing, 
though it vested full power in the legislature to prevent excessive 
charges for the performance of public services. The legislature 
did not see fit to exercise this power to its full extent. But in 
authorizing corporate authorities in any State, etc., to fix rates, 
provided that the act should not be so construed as to impair 
the validity of any valid contract. This it had the right to do. 
It was not bound to exercise the whole power vested in it by 
the constitution, but might grant so much of such power to 
the corporate authorities as it deemed best for the public in- 
terests. This we have repeatedly held with respect to parcel- 
ing out the power vested in Congress by the Constitution. 
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McIntire v. Wood, 7 Cranch, 504; Kendall v. United States, 12 
Pet. 524, 616; Cary v. Curtis, 3 How. 236, 245. 

It follows that if the ordinance of 1901 impaired the original 
contract between the water works and the city, it exceeded 
its powers under the act of the legislature. 

In its opinion the Supreme Court of Florida assumed, with- 
out deciding, that ‘“‘the powers granted to the city were suffi- 
cient to authorize it to contract with the Water Company for 
a public and private supply of water,’ and were also sufficient 
to enable the city to insert clauses fixing the rates, and ob- 
ligating the city to pay these rates for water used by it during 
the entire contract period, and that the same powers existed 
of fixing the rates for water supply to individuals. 

Now, as the constitution only delegated to the legislature 
the power to authorize the corporate authorities to reduce 
rates, and the legislature delegated that power only in cases 
where it did not impair the validity of any contract, it seems 
to me clear that the city council of Tampa exceeded its au- 
thority in reducing rates protected by a contract, and must 
be held to have impaired its obligation. 





CHESAPEAKE BEACH RAILWAY COMPANY v. WASH- 
INGTON, POTOMAC AND CHESAPEAKE RAILROAD 
COMPANY. 


ERROR TO THE COURT O™ APPEALS OF THE DISTRICT OF COLUMBIA. 


No. 35. Argued October 31, November 1, 1905.—Decided November 13, 1905. 


In an action of ejectment in which the plaintiff relied upon a line of con- 
veyances not going back to the original source of title coupled with 
possession on the part of a grantor, held, on a discussion of the evidence 
that the deeds sufficiently identified the land and that the plaintiff was 
entitled to go to the jury on the question of possession. 

A deed by the trustee of a mortgage reciting a foreclosure decree is not 
limited in its operation to the authority conferred by the decree but passes 
the title of the trustee to the land which it purports to convey. 
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A reference in a declaration to tax sales of the land demanded will not be 
construed to import that there is a title outstanding in third persons, 
as against the allegation that the plaintiff was lawfully seized of the 
premises, no evidence having been taken on the subject at the trial. 

A conveyance of land in the District of Columbia made by a disseisee is 
valid. 

The title of a railroad company, as against a disseizor, to land conveyed 
to the railroad by an earlier company, authorized to extend into the 
District of Columbia, is not affected by the question whether the grantee 
also had been authorized to go there. 


THE facts are stated in the opinion. 


Mr. Frederic D. McKenney, with whom Mr. John Spalding 
Flannery was on the brief, for plaintiff in error. 


Mr. Charles Poe and Mr. Samuel A. Putman for defendant 
in error. 


Mr. Justice Hotmes delivered the opinion of the court. 


This is an action of ejectment in which the defendant in 
error, the original plaintiff, recovered judgment for the land 
in suit in the Supreme Court of the District. The judgment 
was affirmed by the Court of Appeals, 23 App. D. C. 587, and 
the case was brought here. 

There was a motion to dismiss upon the ground that it 
affirmatively appears from the record that the matter in dis- 
pute, exclusive of costs, does not exceed the sum of five thou- 
sand dollars. But the reasonable inference from the record 
is the other way, Harris v. Barber, 129 U.S. 366, and affidavits 
are submitted which sustain the inference which we should 
draw. Red River Cattle Co. v. Needham, 137 U. 8. 682. 

At the trial the defendant presented no evidence, but asked 
the judge to direct a verdict in its favor, relying on somewhat 
technical criticisms of the plaintiff's case and saving its rights 
by exceptions. We shall state such facts as are material. 

The declaration contains nine counts, for nine parcels of 
land, which the plaintiff (defendant in error) contends were 
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formerly part of the roadbed of the Southern Maryland Rail- 
road Company and now are part of its own. The plaintiff 
sought to prove its title by putting in deeds of each of these 
parcels made to the last-named company in 1884 and evidence 
of possession on the part of the same, together with subse- 
quent deeds finally conveying the land to the plaintiff. Of 
course this would be sufficient if made out. It is argued that 
the description in the first deeds is too vague to identify the 
land, and the argument is fortified by the testimony of a 
surveyor that “the deed is not definite enough to place it on 
the ground.’”’ But the deed was accompanied by plats to 
which they referred and the same surveyor testified that ‘‘ the 
plats are as near identical [with the witness’s survey of the 
locus] as it is possible to make them,” and more to the same 
effect. It is evident that the former words refer to the de- 
scriptive language of the deeds alone, and that when the 
descriptions are taken as they should be in connection with 
the plats there is no difficulty with the deeds. 

Next it is said that there was no evidence of possession on 
the part of the Southern Maryland Railroad. But the same 
surveyor testified that he knew the old Southern Maryland 
Railroad tracks out there, and had known them for thirteen 
years, and another surveyor testified that he was employed 
by that company in laying out its roadbed in 1886, that he 
remembered the line of this right of way, that the right of way 
of the Southern Maryland was sixty-six feet wide, and that 
the Chesapeake Beach Railway uses the right of way of the 
old Southern Maryland Railroad clear to the District of Col- 
umbia line. Without going into further detail or answering 
every minute criticism, we are of opinion that the judge was 
right in leaving the question to the jury, and that the jury 
were warranted in finding as they did. It is said that it must 
appear that the possession, if any, of the Maryland company 
was not abandoned. Sabariego v. Maverick, 124 U. S. 261. 
But in a ease like the present, at least, where the tracks of the 
railroad were on the land and when the plaintiff exhibits a 
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series of deeds purporting to convey the property, the last one 
to itself, it is to be presumed that possession followed the title 
until the dispossession by the defendant took place. Lazarus 
v. Phelps, 156 U. S. 202, 204, 205. See Bradshaw v. Ashley, 
180 U. 8. 59, 62, 66. The defendant did not hold for such a 
length of time, free from dispute, that abandonment to it by 
the plaintiff could be inferred. The suit was begun on Janu- 
ary 13, 1902, and the possession of the defendant is not carried 
back beyond 1898, if so far. 

The subsequent steps in the plaintiff’s title are as follows: 
A decree of the Supreme Court of the District of Columbia, 
foreclosing a mortgage recited to have been made by the 
Southern Maryland Railroad, and to cover all its property then 
or thereafter acquired; a sale and conveyance in pursuance 
of the decree to one Gregory by a trustee appointed by the 
court; a certificate of the incorporation of the Washington and 
Potomac Railroad Company, reciting the foreclosure and sale 
of all the property of the Southern Maryland Railroad and 
incorporating Gregory and others to take over the railroad; 
a conveyance of the property by Gregory to the new company, 
and a mortgage by it of the same property to the Union Trust 
Company of Philadelphia, both dated April 1, 1886, the date 
of its incorporation; a certificate of the incorporation of the 
plaintiff on July 24, 1901, reciting a decree of the United States 
Circuit Court for the District of Maryland, which foreclosed 
the last-named mortgage; reciting also a sale in pursuance of 
the decree, and incorporating the purchaser and others to take 
over the railroad; and finally a deed to the plaintiff, by the 
Union Trust Company, the trustee of the mortgage last men- 
tioned. 

The main objection urged to the title is that, as the record 
of the last foreclosure proceedings was not put in, it does not 
appear that the court attempted to foreclose property in the 
District of Columbia, and that as the decree is recited, it must 
be taken that the trustee was acting only by virtue of the 
power which the decree conferred. But the trustee had the 
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legal title and purported to convey all the property which it 
held. The source of its title was a conveyance to it by the 
owner. The decree of the court only determined a foreclosure 
and established the right of the trustee to convey without a 
breach of trust. Even if it is not to be inferred that the decree 
was as broad as it is recited to have been (see Muller v. Dows, 
94 U.S. 444), the deed of the Union Trust Company conveyed 
whatever title it had. Williams v. Jackson, 107 U. 8. 478. 
The suggestion that the instrument must be read as limiting 
itself by pure implication to rights conferred by the decree, 
and as excluding the only source of the grantor’s title, does 
not merit extended discussion, but it may be mentioned that 
there is a covenant for future assurances, in general terms, 
not limited to any particular source. It is observed in one of 
the cases cited for the defendant that ‘the recital in the deed 
cannot enlarge or control the words of the grant.” Titcomb 
v. Currier, 4 Cush. 591, 592. Still less can such a recital as 
this be taken to eliminate the only title which the grantor held. 
See further Brobst v. Brock, 10 Wall. 519; Bryan v. Brasius, 
162 U.S. 415. 

Other purely technical attempts to upset the verdict, so 
far as they need remark, may be disposed of in a few words. 
For some unexplained reason the plaintiff, in four of its counts, 
after describing the land and identifying it by the above- 
mentioned conveyance to the Southern Maryland Railroad, 
identified it further as conveyed by the Commissioners of the 
District on a certain date, we presume on a tax sale. It was 
objected that the latter allegation disclosed a title outstand- 
ing in third persons. No evidence was gone into upon the 
subject. Of course the meaning of the count was not to 
allege or admit such an outstanding title in some one else 
when the main allegation was that the plaintiff ‘‘was lawfully 
seized” at the date of the defendant’s entry. We shall not 
spend argument upon that. 

The Southern Maryland road was authorized to extend into 
the District of Columbia by act of Congress. Whether the 
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later roads had authority or not would not affect the title to 
the land. 

The land seems to have been conveyed to the defendant in 
error after the plaintiff in error had taken possession, but that 
is immaterial. In the District of Columbia a conveyance by 
a disseisee is valid. Matthews v. Hevner, 2 App. D. C. 349, 
357 ; Roberts v. Cooper, 20 How. 467, 483; Peck v. Heurich, 167 
U. 8. 624, 629, 630. A question is raised as to improvements, 
but it was not raised below and is not open here. 

Judgment affirmed. 





SWEENEY v. CARTER OIL COMPANY. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF WEST VIRGINIA. 


No. 32. Submitted October 30, 1905.—Decided November 27, 1905. 


Where suit is brought in the district of defendant’s residence by plaintifis 
who are citizens of other States than that of defendant, the Circuit Court 
has jurisdiction although plaintiffs are not themselves citizens of the 
same State. 


THIS was an action of assumpsit brought in the Circuit 
Court of the United States for the Northern District of West 
Virginia by, as described in the summons, “ Francis B. Sweeney, 
a resident in and citizen of the State of New York, and Halbert 
J. Porterfield, a resident in and citizen of the State of Penn- 
sylvania, partners doing business under the firm name and 
style of Sweeney «& Porterfield,” against ‘Carter Oil Company, 
a corporation created, organized and existing under and by 
virtue of the laws of West Virginia, and as such a citizen 
thereof,”’ to recover damages in the sum of $20,000. 

The declaration, filed May 4, 1903, followed the summons 
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as to the citizenship of the parties, and contained ten special 
counts, most of them laying the damages at $20,000, and the 
common counts. An account stated was annexed giving 
items, running from 1900 to 1901, aggregating $20,912.42. 
The record discloses that on February 3, 1904, the court 
entered an order overruling a motion ‘to dismiss this action 
for the want of jurisdiction apparent upon the face of the 
proceedings in this, that the plaintiffs are residents of different 
States seeking to sue a defendant of another State.” On 
February 15, 1904, the court set aside that order, sustained 
the motion to dismiss, and entered judgment for defendant. 
May 10, 1904, the judge holding the Circuit Court filed a 
certificate ‘“‘that the judgment of dismissal made in this cause 
on February 15, 1904, at the present term of this court, is 
based solely on the ground that the record does not show 
that the controversy is one, in my opinion, between citizens 
of different States, but that it appears from the record that 
one of the plaintiffs, to wit, Francis B. Sweeney, is a resident 
in and citizen of the State of New York, and that Halbert J. 
Porterfield is a resident in and citizen of the State of Penn- 
sylvania, while the defendant is a corporation created and 
existing under and by virtue of the laws of the State of West 
Virginia, and domiciled in the Northern District of West 
Virginia, and no other ground of jurisdiction appears from the 
record; and the case is dismissed only for the reason above 
stated, that is, that the controversy is not between citizens 
of different States, as is required by the Federal statutes to 
confer jurisdiction on this court, but one of the plaintiffs being 
a citizen of one State, to wit, the State of New York, and the 
other plaintiff being a citizen of the State of Pennsylvania, 
cannot, in my Judgment, be joined as plaintiffs and sue in this 
court, a defendant residing in the Northern District of West 
Virginia, and consequently the proper citizenship of different 
States does not exist, and that the Cireuit Court of the United 
States for the Northern District of West Viriginia has no 
jurisdiction.” This writ of error was granted the same day. 








254 OCTOBER TERM, 1905. 
Opinion of the Court. 199 U.S. 


Mr. V. B. Archer and Mr. W. S. Chesley for plaintiffs in 
error, cited: 

Smith v. Lyon, 133 U. S. 315; Strawbridge v. Curtiss, 3 
Cranch, 267; Removal Cases, 100 U. S. 457; Young v. Parker, 
132 U. 8S. 26; Ballin v. Lehr, 24 Fed. Rep. 193; Pitkin County 
Mining Co. v. Markell, 33 Fed. Rep. 386, quoting debate in 
Cong. Rec., March 3, 1887, vol. 18, p. 2724; Roberts v. Rail- 
way Co., 104 Fed. Rep. 577; 18 Ency. Pl. & Pr. 193, 195; 
1 Foster’s Fed. Prac., 3d ed., 76; Hooe v. Jamieson, 166 U.S. 
395; Davis v. County Court, 88 Fed. Rep. 705; Jellinik v. 
Copper Co., 177 U. S. 1; Iron Co. v. Stone, 121 U. S. 631; 
Cotton Press Co. v. Insurance Co., 151 U. S. 368; Carter on 
Jurisdiction of Federal Courts, 120; McCormick v. Walthers, 
133 U. 8. 41; Coal Company v. Blatchford, 11 Wall. 172. 


Mr. George L. Roberts, Mr. Reese Blizzard and Mr. Charles 
Gibbs Carter for defendant in error, cited: 

Act of March 3, 1887, ch. 373, §1; act of August 13, 1888, 
ch. 866, § 1; act of March 3, 1891, ch. 517, §§$ 4, 5,6; Harvey v. 
Richmond Railway Co., 54 Fed. Rep. 19; Miller v. Penna. R. 
R. Co., 91 Fed. Rep. 289; Laskey v. Mining Co., 50 Fed. 
Rep. 634; Grace v. Am. Cent. Ins. Co., 109 U.S. 278; Peper v. 
Fordyce, 119 U.S. 467; Minnesota v. Northern Securities Co., 
194 U.S. 48; Thomas v. Trustees, 195 U.S. 207; Black’s Law 
Dict., 1032; Strawbridge v. Curtiss, 3 Cranch, 267; Hepburn v. 
Elzy, 2 Cranch, 445; New Orleans v. Winter, 1 Wheat. 91; 
Iron Company v. Stone, 121 U.S. 632; Barney v. Baltimore, 6 
Wall. 280; Smith v. Lyon, 133 U.S. 315; Merchants v. Insurance 
Company, 151 U. 8. 368; Hooe v. Jamieson, 166 U. S. 395. 


Mr. Cuter Justice Fuuier, after making the foregoing 
statement, delivered the opinion of the court. 


The Circuit Court dismissed the case for want of jurisdiction 
in that the controversy was not between citizens of different 
States, within the meaning of the statute, because plaintiffs 
were citizens of different States as between themselves, and 
could not be joined in an action against a citizen of West 
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Virginia. That was the sole point determined below, and the 
correctness of the conclusion is the sole question for deter- 
mination here. 

Defendant does indeed argue that the judgment should be 
affirmed because the declaration, though stating a sum of 
money to be due plaintiffs in excess of two thousand dollars, 
did not aver that this was ‘‘exclusive of interest and costs;” 
and did not aver that defendant was ‘‘a resident or inhabitant 
of the Northern District of West Virginia,” nor was that fact 
‘apparent from the record;” and because the citizenship of 
plaintiffs and defendant was not averred with sufficient direct- 
ness. None of these points was raised below, and, as the 
record stands, they call for no consideration. 

The judicial power under the Constitution extends to ‘‘ con- 
troversies between citizens of different States.”’ 

The first section of the act of March 3, 1887, as corrected 
by that of August 13, 1888, 25 Stat. 433, c. 866, provides 
“that the Circuit Courts of the United States shall have original 
cognizance, concurrent with the courts of the several States, 
of all suits of a civil nature, at common law or in equity, where 
the matter in dispute exceeds, exclusive of interest and costs, 
the sum or value of two thousand dollars, . . . or in 
which there shall be a controversy between citizens of different 
States, in which the matter in dispute exceeds, exclusive of 
interest and costs, the sum or value aforesaid, . . . and 
no civil suit shall be brought before either of said courts against 
any person by any original process or proceeding in any other 
district than that whereof he is an inhabitant, but where the 
jurisdiction is founded only on the fact that the action is be- 
tween citizens of different States, suit shall be brought only 
in the district of the residence of either the plaintiff or the 
defendant; " 

The controversy here was ‘“‘between citizens of different 
States;” the jurisdiction of the Circuit Court was founded on 
diversity of citizenship; and the suit was brought in the dis- 
trict of the residence of the defendant. 
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We do not feel warranted in construing the words “con- 
troversy between citizens of different States” to mean “ con- 
troversy between citizens of the same State and citizens of 
another State,” and unless that is done this judgment must 
be reversed. 

In our opinion defendant, being a citizen of West Virginia, 
and a resident of the district in which it was sued, and plain- 
tiffs being citizens of other States than West Virginia, the 
Circuit Court had jurisdiction. 

The general subject was considered in Smith v. Lyon, 133 
U. S. 315, the opinion of the court being delivered by Mr. 
Justice Miller. In that opinion it is pointed out that the first 
clause of the act of 1887 describes the jurisdiction common to 
all the Circuit Courts of the United States as regards the 
subject matter of the suit, and as regards the character of the 
parties, who by reason of such character may, either as plain- 
tiffs or defendants, sustain suits in Circuit Courts; while the 
next sentence in the same section undertakes to define the 
jurisdiction of each one of the several Circuit Courts of the 
United States with reference to its territorial limits; and after 
quoting the latter clause in full Mr. Justice Miller said: 

‘‘In the case before us, one of the plaintiffs is a citizen of 
the State where the suit is brought, namely, the State of 
Missouri, and the defendant is a citizen of the State of Texas. 
But one of the plaintiffs is a citizen of the State of Arkansas. 
The suit, so far as he is concerned, is not brought in the State 
of which he is a citizen. Neither as plaintiff nor as defendant 
is he a citizen of the district where the suit is brought. The 
argument in support of the error assigned is that it is sufficient 
if the suit is brought in a State where one of the defendants 
or one of the plaintiffs is a citizen. This would be true if there 
were but one plaintiff or one defendant. But the statute 
makes no provision, in terms, for the case of two defendants 
or two plaintiffs who are citizens of different States. In the 
present case, there being two plaintiffs, citizens of different 
States, there does not seem to be, in the language of the statute, 
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any provision that both plaintiffs may unite in one suit in a 
State of which either of them is a citizen.” 

Referring to the language of section 11 of the judiciary 
act of 1789, giving jurisdiction to the Circuit Courts, ‘‘ where 
the suit is between a citizen of the State where the suit is 
brought and a citizen of another State,” the following from 
the opinion of Chief Justice Marshall in Strawbridge v. Curtiss, 
3 Cranch, 267, was quoted: “The court understands these 
expressions to mean that each distinct interest should be . 
represented by persons, all of whom are entitled to sue, or 
may be sued, in the Federal courts. That is, that where the 
interest is joint, each of the persons concerned in that interest 
must be competent to sue, or liable to be sued, in those courts,” 
which construction it was said has been adhered to from that 
day to this, notwithstanding the statute has been reénacted 
and recast several times since that decision. New Orleans v. 
Winter, 1 Wheat. 91; Coal Company v. Blatchford, 11 Wall. 172; 
The Sewing Machine Companies, 18 Wall. 553, and Peninsular 
Iron Company v. Stone, 121 U.S. 631, were cited in reiteration 
of the rule that “‘if there are several co-plaintiffs, the intention 
of the act is that each plaintiff must be competent to sue, and 
if there are several co-defendants, each defendant must be 
liable to be sued, or the jurisdiction cannot be entertained.” 
And the rule was held applicable under the act of 1887, es- 
pecially in view of the fact that that act was mainly designed 
to restrict the jurisdiction of the Circuit Courts. 

But if these citizens of Missouri and Arkansas had sued the 
defendant, a citizen of Texas, in the Circuit Court of the 
United States for the district of his residence in Texas, we 
perceive no reason why that court would not have had juris- 
diction. 

And this would be so if that defendant had sued those 
plaintiffs in his district in Texas if he there obtained service 
of process upon them. 

In McCormick Harvesting Machine Company v. Walthers, 
134 U.S. 41, 44, we said: ‘The judiciary act of 1789 provided 
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that no civil suit should be brought before the Circuit or 
District Courts against an inhabitant of the United States by 
any original process in any other district than that whereof 
he was an inhabitant or in which he should be found at the 
time of serving the writ, 1 Stat. 79, ec. 20, § 12, and the act of 
1875, 18 Stat. 470, ec. 137, $1, contained a similar provision. 
This liability of the defendant to be sued in a district where 
he might be found at the time of serving process was omitted 
in the act of 1887, but he still remained liable to suit in the 
district of the residence of the plaintiff as well as in his own 
district; and as he could not be sued anywhere else, we held 
in Smith v. Lyon, 133 U.S. 315, that where there were two 
plaintiffs, citizens of different States, the defendant, being a 
citizen of another State, could not be sued in the State of either 
of the plaintiffs. Mr. Justice Miller points out, in delivering 
the opinion of the court, that the evident purpose of Congress 
in the act of 1887 was to restrict rather than enlarge the juris- 
diction of the Circuit Court, ‘while,’ he says, ‘at the same 
time a suit is permitted to be brought in any district where 
either plaintiff or defendant resides.’”’ In that case plaintiff 
was a citizen of Nebraska and brought suit in the Cireuit Court 
of the District of Nebraska against an Illinois corporation, 
service being made on defendant’s managing agent in Nebraska, 
as provided by the state statute. Defendant answered and 
then on leave withdrew the answer and filed a plea to the 
jurisdiction. The plea was overruled, and thereupon defend- 
ant went to trial on the merits upon issue joined on that answer. 
It was held that the objection to the jurisdiction, if it could 
be urged at all, must be confined to want of power to enter- 
tain the suit outside of defendant’s own district, and that it 
was without merit. 

Many decisions in respect of removal of cases of diverse 
citizenship are to the same effect. Thus in The Removal Cases, 
100 U. S. 457, the provision of the act of 1875 that as to suits 
‘in which there shall be a controversy between citizens of 
different States, . . . either party may remove said suit 
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into the Circuit Court of the United States for the proper 
 district,’’ was construed to mean “‘ that when the controversy 
about which a suit in the state court is brought is between 
citizens of one or more States on one side, and citizens of other 
States on the other side, either party to the controversy may 
remove the suit to the Circuit Court, without regard to the 
position they occupy in the pleadings as plaintiffs or defend- 
ants. For the purposes of a removal the matter in dispute 
may be ascertained, and according to the facts the parties to 
the suit arranged on opposite sides of that dispute. If in such 
an arrangement it appears that those on one side, being all 
citizens of different States from those on the other, desire a 
removal, the suit may be removed.” Young v. Parker, 132 
U. S. 267; Ballin v. Lehr, 24 Fed. Rep. 193; Pitkin County 
Mining Company v. Markell, 33 Ved. Rep. 386; Roberts v. 
Pacific & A. Railway & Nav. Co., 104 Fed. Rep. 377. 

The contention in the present case seems to be that because 
defendant could not sue plaintiffs in the Circuit Court of New 
York, or that of Pennsylvania, therefore plaintiffs could not 
sue defendant in the Circuit Court for the Northern District 
of West Virginia. But this does not follow from the terms of 
the statute by which jurisdiction is conferred generally where 
plaintiffs are residents and citizens of States different from 
that of the residence and citizenship of defendant; and, more- 
over, defendant could, if it had a cause of action, have sued 
plaintiffs in the Circuit Court for the Northern District of West 
Virginia and proceeded with the action if they were served 
with process in such district. The clause vesting jurisdiction 
should not be confounded with the clause determining the 
particular courts in which the jurisdiction must be exercised. 

Judgment reversed and cause remanded to be proceeded in 

according to law. 
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COCHRAN AND THE FIDELITY AND DEPOSIT COM- 
PANY v. MONTGOMERY COUNTY. 
SAME v. SAME. 


ERROR AND CERTIORARI TO THE CIRCUIT COURT OF APPEALS 
FOR THE FIFTH CIRCUIT. 


Nos. 37, 112. Argued November 2, 1905.—Decided November 27, 1905. 


1. A citizen of Alabama brought suit in an Alabama state court against 
a citizen of Maryland and a citizen of Alabama, whereupon the Circuit 
Court for the Northern District of Alabama ordered the removal of the 
case on the petition of the citizen of Maryland alleging prejudice or 
local influence. A motion to remand was denied, and the case went to 
trial and judgment. That judgment was affirmed by the Circuit Court 
of Appeals and a writ of error from this court was thereupon prosecuted. 
Held: That as the jurisdiction of the Circuit Court as exercised was de- 
pendent entirely on diversity of citizenship, the judgment of the Circuit 
Court of Appeals was final and the writ of error could not be maintained. 

2. But this court having granted the writ of certiorari in order to pass upon 
the question of the jurisdiction of the Circuit Court, held: 

(a) That the clause of the applicable statute treating of removals be- 
cause of prejudice or local influence does not furnish a separate 
and independent ground of Federal jurisdiction and describes 
only a special case comprised in the preceding clauses. 

(6) That those suits only can be removed of which the Circuit Courts 
are given original jurisdiction, and that the right of removal 
because of diversity of citizenship can only be exercised by a 
defendant who is a citizen, or by defendants who are citizens, 
of a State other than that in which the suit is pending. 

(c) That as in the present case suit was brought in plaintiff’s State against 
a citizen of the same State and a citizen of another State, it could 
not have been originally brought in the Circuit Court and the 
removal was improvidently granted. 

(d) As the removal was had on the application of the non-resident de- 
fendant, the costs of this court and of the Circuit Court must be 
paid by that party. 


THs action was brought January 21, 1902, in the City 
Court of Montgomery, Alabama, by the County of Mont- 
gomery, one of the counties of the State of Alabama, against 
John J. Cochran, a citizen of that county and State, and the 
Fidelity and Deposit Company of Maryland, a corporation 
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of the State of Maryland, Cochran being the treasurer of the 
plaintiff county and the Fidelity and Trust Company of Mary- 
land being the sole surety on the official bond of said Cochran 
as such county treasurer, to recover damages for certain alleged 
breaches of said official bond. Cochran was charged with the 
conversion of amounts belonging to the general fund of the 
county and of amounts belonging to the road and bridge fund. 
Demurrers to the complaint were severally filed by defend- 
ants in the state court. 

February 15, 1902, the Fidelity and Deposit Company pre- 
sented to the District Judge of the United States for the Middle 
District of Alabama, holding the Circuit Court, its petition 
for the removal of the cause into the Circuit Court of the 
United States for that district, alleging, among other things, 
that the matter in dispute exceeded the sum of two thousand 
dollars, exclusive of interest and costs, and “that the said 
controversy is between citizens of different States, in that the 
plaintiff was at the time of the commencement of said suit, 
and still is, a citizen of the State of Alabama; and your peti- 
tioner, The Fidelity and Deposit Company of Maryland, was at 
the time of the commencement of said suit, and still is, a citizen 
of the State of Maryland, and of no other State, having its 
principal office in the city of Baltimore, in the State of Mary- 
land, and that your petitioner desires to remove this suit, 
which is now pending and undetermined in said state court, 
before the trial thereof, into the Circuit Court of the United 
States, to be held in the Middle District of Alabama.” 

The petition then averred ‘that from prejudice or local 
influence in favor of the plaintiff, and adverse to this defend- 
ant, it will not be able to obtain justice in said court or in any 
other state court to which the defendant may, under the laws 
of this State, have the right to remove said cause, on account 
of said prejudice or local influence ;” that the suit was against 
John J. Cochran, the treasurer of said county, and petitioner, 
a surety company and a surety on the official bond of said 
Cochran as such treasurer, to recover the sum of one hundred 
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and twenty thousand dollars, the full penalty of the bond; 
“and that by reason of the nature of said suit, all the residents 
and citizens of said Montgomery County have a direct interest 
in the recovery by the said plaintiff of the amount claimed.” 

It was further alleged that Cochran was “practically finan- 
cially irresponsible” and therefore “ practically only a nominal 
party to the suit,’ because the Surety Company ‘would be 
obliged to meet practically the whole claim should judgment 
be rendered against defendants;” and then set forth certain 
circumstances tending to show that there was local prejudice 
against the Surety Company ‘‘in any county in the State of 
Alabama in which said case should be tried.” On the filing 
of the petition the judge entered an order finding that it ap- 
peared to the court ‘‘that from local prejudice or local in- 
fluence” the Surety Company would not be able to obtain 
justice in the City Court of Montgomery, or in any other state 
court to which the company might have the right to remove 
the cause, and that the court was of opinion that it should be 
removed to the Circuit Court on the giving of bond in the pen- 
alty of one thousand dollars, and ordered the removal of the 
cause accordingly. The case came on to be heard in the 
Circuit Court at the May Term, 1902, when the plaintiff moved 
to remand upon the ground that the Federal Court was without 
jurisdiction, one of the defendants being a citizen of the same 
State as the plaintiff. This motion was overruled. 116 Fed. 
Rep. 985. On the trial the plaintiff amended the complaint 
by adding four additional counts, to which demurrers were 
sustained; and the case was tried on the original complaint 
and the general issue and certain special pleas interposed by 
defendants. The result was a judgment in favor of plaintiff 
for the amount of the general fund converted, but under the 
rulings of the court there was no recovery on account of the 
road and bridge fund. On writ of error sued out by plaintiff 
this judgment was reversed and a new trial ordered by the 
Court of Appeals. 121 Fed. Rep. 17. On a second trial, 
May 28, 1903, the complaint was amended in certain particulars 
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and three new counts added. The second trial resulted in a 
judgment in favor of plaintiff for an amount less than the 
amount claimed. On this judgment cross writs of error were 
sued out from the Cireuit Court of Appeals, and the judgment 
reversed on the writ brought by plaintiff and a new trial 
ordered. 126 Fed. Rep. 456. The third trial, February 3, 
1904, resulted in a judgment in favor of plaintiff for the full 
amount of the road and bridge fund converted by Cochran, 
with interest, less certain admitted payments made by him, 
and not including the amount of the general fund which had 
been in the meantime voluntarily paid by the company. On 
this last judgment, defendants sued out a writ of error to the 
Court of Appeals and the judgment was affirmed. 128 Fed. 
Rep. 1019. And thereupon the present writ of error was 
allowed. The case is numbered 37. Application for certiorari 
was made and is numbered 112. 


Mr. Edgar H. Gans and Mr. Thomas A. Whelan for plain- 
tiffs in errer: 

On the question of jurisdiction of the Cireuit Court. 

The Cireuit Court has jurisdiction on a removal for prejudice 
or local influence, at the instance of a Maryland defendant, 
when the plaintiff and another defendant are citizens of Ala- 
bama. Section 1 of the removal statute as it now stands, 
act of March 3, 1887, as amended by that of August 13, 1888, 
but see the removal act of 1875 in force prior thereto, which 
did not provide for severable controversies or for prejudice 
and local influence. The prejudice and local influence statute 
was the act of 1867, March 2, see Rev. Stat. § 639, el. 3; Fisk v. 
Henarie, 142 U.S. 459; Whelan v. Railroad Co., 35 Fed. Rep. 
849; B. & O. R. R. v. Bates, 119 U.S. 464. The question is one 
of statutory construction dependent mainly upon the ordinary 
and usual meaning of the words used. In the removal acts 
prior to 1888, there could be no removal unless all the defend- 
ants were citizens of another State. This was because the 
words used had received a settled construction from the time 
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of the passing of the first judiciary act. Sewing Machine Cases, 
18 Wall. 553; Vannevar v. Bryant, 21 Wall. 41; Myers v. Swann, 
107 U. 8S. 546; Iron Co. v. Ashburn, 118 U. 8. 54; Hancock v. 
Holbrook, 119 U.S. 586. 

The construction of those phrases in clauses 1 and 2 requiring 
all the defendants to join in the removal, is based upon the 
ordinary and usual meaning of the words employed. Chicago 
v. Martin, 178 U.S. 245; Montclair v. Ramsdell, 107 U.S. 147. 

There is clearly an enlargement of the right to remove in 
respect to defendants who can show that from prejudice or 
local influence, he or they cannot obtain justice in the state 
court. The local prejudice clause has no relation to the 
separable controversy clause. Jefferson v. Driver, 117 U.S. 
272; Iron Co. v. Ashburn, 118 U. 3. 54. 

The act permits or authorizes removal, though some of the 
defendants may be citizens of the State in which the plaintiff 
resides. Huskins v. Cincinnati, 37 Fed. Rep. 507; Wilder v. 
Tron Co., 46 Fed. Rep. 676. 

When all the plaintiffs are citizens of one State, and the 
defendant is a citizen of another and different State, any such 
citizen may remove without regard to the citizenship of his 
co-defendants. Detroit v. City Ry. Co., 54 Fed. Rep. 1; Adel- 
bert College v. University, 47 Fed. Rep. 836, 845; Hall v. Chatta- 
nooga, 48 Fed. Rep. 599; Haire v. Rome Railway Co., 57 Fed. 
Rep. 321; Bonner v. Meikle, 77 Fed. Rep. 489. 

Prejudice or local influence is made by the statute a ground 
for the removal of a cause from the state to the Federal Court. 
By the letter of the statute, as well as by the great weight of 
adjudicated cases, the non-resident defendants may remove 
the case. Holmes v. Lo. Ry. Co., 125 Fed. Rep. 301; Seaboard 
v. North Carolina, 123 Fed. Rep. 629; Bartlett v. Gales, 117 
Fed. Rep. 363. 

Against these there are only four cases holding that in 
prejudice and local influence cases all the defendants must be 
non-residents of the State in which the suit is brought. An- ? 
derson v. Bowers, 43 Fed. Rep. 321; Terre Haute v. Evansville, 
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106 Fed. Rep. 545; Campbell v. Milliken, 119 Fed. Rep. 982; 
Weldon v. Fritzlen, 128 Fed. Rep. 608. 

The preponderance of authority is on the side that plaintiff 
in error contends for. 

Under the third clause of the act there may be a removal, 
even though one defendant is a citizen of the State in which 
suit is brought and another a citizen of another State. Ches. 
& Ohio Ry. Co. v. Dixon, 179 U.S. 181; Connell v. Smiley, 156 
U.S. 335; Carothers v. McKinley, 116 Fed. Rep. 951; National 
Bank v. Trust Co., 117 Fed. Rep. 969; Sugar Creek Co. v. Mc- 
Kell, 75 Fed. Rep. 34; Lake Street Co. v. Farmers’ Loan Co., 
72 Fed. Rep. 804; Vinal v. Continental, 34 Fed. Rep. 228; 
Moon on Removals, 397, § 138. 

Under the Constitution, Congress has the power to give the 
Circuit Courts jurisdiction when one of the defendants is a 
resident and the other a non-resident. Gaines v. Fuentes, 92 
U. 8. 10; Fisk v. Henarie, 32 Fed. Rep. 417, 423; Haire v. 
Rome Ry. Co., 57 Fed. Rep. 321; Whelan v. Railway Co., 35 
Fed. Rep. 849, 858. 


Mr. William L. Martin and Jesse F. Stallings for defendant 
in error: 

On the question of jurisdiction. 

Under the act of 1887-1888 the Circuit Court has no juris- 
diction, either original or by removal from a state court, of a 
suit as one arising under the Constitution, laws or treaties of 
the United States, unless that appears by the plaintiff’s state- 
ment to be a necessary part of his claim; and that if it does not 
appear at the outset that the suit is one of which the Cireuit 
Court at the time its jurisdiction is invoked could properly 
take cognizance, the lack of jurisdiction cannot be supplied 
by anything set up in the application for removal or in the 
defense interposed. Colorado Mining Co. v. Turck, 150 U. 8. 
138; Tennessee v. Union & Planters’ Bank, 152 U. 8. 454; 
Chappell v. Waterworth, 155 U. 8S. 102; Postal Telegraph-Cable 
Co. v. Alabama, 155 U. 8. 482; East Lake v. Brown, 155 U. S. 
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488; Burgmeyer v. Idler, 159 U.S. 408; Oregon Short Line Ry. 
Co. v. Scottowe, 162 U.S. 490; Hanford v. Davies, 163 U.S. 273; 
Suburban Ry. Co. v. Lewis, 173 U.S. 457; Arkansas v. Coal Co., 
183 U. 8. 185; Spencer v. Duplan Silk Co., 191 U.S. 526. 

When a suit does not really and substantially involve a dispute 
or controversy as to the effect or construction of the Constitu- 
tion or laws of the United States, upon the determination of 
which the result depends, it is not a suit arising under the 
Constitution and laws. West. Un. Tel. Co. v. Ann Arbor R. R. 
Co., 178 U.S. 239; Lampasas v. Bell, 180 U.S. 276; Northern 
Pacific Ry. v. Soderberg, 188 U.S. 526, 528; Water Company v. 
Defiance, 191 U. 8. 184, 190, 191; Casualty Co. v. Minneapolis 
&e. Ry. Co., 192 U.S. 371, 385; Cosmopolitan Mining Co. v. 
Walsh, 193 U.S. 460; Sloan v. United States, 193 U.S. 614. 

When the jurisdiction of the Cireuit Court is invoked on 
the ground of diverse citizenship, the judgment of the Cireuit 
Court of Appeals is final, even though another ground for juris- 
diction in the Cireuit Court may be developed in the course 
of the subsequent proceedings in the case. Cases supra and 
Press Publishing Co. v. Monroe, 164 U.S. 105; Ex parte Jones, 
164 U.S. 691. 

There was no possible ground of jurisdiction in the Circuit 
Court other than diversity of citizenship. Upon that ground 
Federal jurisdiction was invoked and assumed—whether cor- 
rectly or erroneously is not pertinent to the consideration of 
this motion. The judgment of the Cireuit Court of Appeals 
is therefore final under § 6 of the act. Cases supra and Huguley 
Mjg. Co. v. Galeton Cotton Mills, 184 U.S. 290. 

The jurisdiction of the Circuit Court was none the less ‘“‘de- 
’ upon diverse citizenship because of the fact 


“ee 


pendent entirely ’ 
that the removal was upon the ground of prejudice or local 
influence. Clause 4, § 2, of the act does not furnish a separate 
and independent ground of Federal jurisdiction but describes 
only a special case comprised in the preceding clauses. In re 
Pennsylvania Co., 137 U.S. 451, 456; Malone v. Rich. & Dan. 
Railroad, 35 Fed. Rep. 625. 
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Mr. Cuier Justice FuLuer, after making the foregoing 
statement, delivered the opinion of the court. 


The first question is whether this court can entertain juris- 
diction of this writ of error, and this must be answered in the 
negative, if the ground on which the jurisdiction of the Circuit 
Court was invoked was “‘dependent entirely upon the opposite 
parties to the suit or controversy, being . . . citizens of 
different States,’ because in such case the judgment of the 
Circuit Court of Appeals was final. Act of March 3, 1891, 26 
Stat. 828, ¢. 514, §6. 

By section one of the judiciary act of 1887, as corrected in 
1888 (25 Stat. 433, ec. 866), the Circuit Courts of the United 
States are given “original cognizance, concurrent with the 
courts of the several States, of all suits of a civil nature, at 
common law or in equity, where the matter in dispute exceeds, 
exclusive of interest and costs, the sum or value of two thousand 
dollars, and (1) arising under the Constitution or laws of the 
United States, or treaties made, or which shall be made, under 
their authority, or (2) in which controversy the United States 
are plaintiffs or petitioners, or (3) in which there shall be a 
controversy between citizens of different States, in which the 
matter in dispute exceeds, exclusive of interest and costs, the 
sum or value aforesaid, or (4) a controversy between citizens 
of the same State claiming lands under grants of different 
States, or (5) a controversy between citizens of a State and 
foreign States, citizens, or subjects, in which the matter in 
dispute exceeds, exclusive of interest and costs, the sum or 
value aforesaid, . . . and no civil suit shall be brought 
before either of said courts against any person by any 
original process or proceeding in any other district than that 
whereof he is an inhabitant, but where the jurisdiction is 
founded only on the fact that the action is between citi- 
zens of different States, suit shall be brought only in the 
district of the residence of either the plaintiff or the de- 
fendant; ’ 








268 OCTOBER TERM, 1905. 


Opinion of the Court. 199 U.S. 


Section 2 of the act provides for the removal of causes, as 
follows: 

“That any suit of a civil nature, at law or in equity, arising 
under the Constitution or laws of the United States, or treaties 
made, or which shall be made, under their authority, of which 
the Cireuit Courts of the United States are given original 
jurisdiction by the preceding section, which may now be pend- 
ing, or which may hereafter be brought, in any state court, 
may be removed by the defendant or defendants therein to the 
Circuit Court of the United States for the proper district. 
Any other suit of a civil nature, at law or in equity, of which 
the Circuit Courts of the United States are given jurisdiction 
by the preceding section, and which are now pending, or which 
may hereafter be brought, in any state court, may be removed 
into the Cireuit Court of the United States for the proper dis- 
trict by the defendant or defendants therein, being non- 
residents of that State. And when in any suit mentioned 
in this section there shall be a controversy which is wholly 
between citizens of different States, and which can be fully 
determined as between them, then either one or more of the 
defendants actually interested in such controversy may re- 
move said suit into the Circuit Court of the United States for 
the proper district. And where a suit is now pending, or may 
be hereafter brought, in any state court, in which there is a 
controversy between a citizen of the State, in which the suit 
is brought and a citizen of another State, any defendant, being 
such citizen of another State, may remove such suit into the 
Circuit Court of the United States for the proper district, at 
any time before the trial thereof, when it shall be made to 
appear to said Circuit Court that from prejudice or local in- 
fluence he will not be able to obtain justice in such state court, 
or in any other state court to which the said defendant may, 
under the laws of the State, have the right, on account of such 
prejudice or local influence, to remove said cause: Provided, 
That if it further appear that said suit can be fully and justly 
determined as to the other defendants in the state court, with- 
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out being affected by such prejudice or local influence, and 
that no party to the suit will be prejudiced by a separation 
oi the parties, said Circuit Court may direct the suit to be re- 
manded, so far as relates to such other defendants, to the 
state court, to be proceeded with therein.”’ 

Section 3 of the act provides that, under the first three clauses 
of section 2, the petition for removal must be filed in the state 
court at the time or any time before the defendant is required, 
by the laws of the State or the rule of the state court in which 
such suit is brought, to answer or plead to the declaration or 
complaint. 

In Smith v. Rines, 2 Sumn. 338, Mr. Justice Story held that 
under the judiciary act of 1789 such cases were only liable 
to removal from a state to the Circuit Court ‘‘as might, under 
the law, or at all events under the Constitution, have been 
brought before the Circuit Court by original process.” And 
Mr. Justice Washington in Beardsley v. Torrey, 4 Wash. C. C. 
286, and Mr. Justice Thompson in Ward v. Arredondo, 1 Paine, 
410, expressed views to the same effect. In Gaines v. Fuentes, 
92 U.S. 10, it was ruled that this was otherwise under the act 
of March 2, 1867. 

But the act of 1887 restored the rule of 1789, and, as we 
have heretofore decided, those suits only can be removed of 
which the Circuit Courts are given original jurisdiction. Mezi- 
can National Railroad Company v. Davidson, 157 U. S. 201; 
Tennessee v. Union and Planters’ Bank, 152 U. 8. 454, 461. 
And on the face of this record it is apparent that the jurisdic- 
tion of the Circuit Court, as invoked, could only rest on di- 
versity of citizenship. The case does not come within any 
other ground of original jurisdiction as defined by the act. 
It is true that one of the defendants was a citizen of the same 
State as the county of Montgomery, but the learned judge 
below held that where removal was sought on the ground of 
prejudice or local influence, the right of removal was not affected 
by another defendant and plaintiff being citizens of the same 
State as that where the suit was brought. 116 Fed. Rep. 985. 
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Whether that view was correct or not jurisdiction was 
exercised as resting on diversity of citizenship, that is, as be- 
tween the plaintiff and the removing defendant. 

But while the judgment of the Circuit Court of Appeals 
must be regarded as final and the writ of error dismissed, we 
deem it our duty to grant the writ of certiorari, to which the 
record on the writ of error may stand as a return, in order to 
pass upon the question of the jurisdiction of the Circuit Court, 
in the exercise of one of the essential functions of this court, 
the determination of the jurisdiction of the courts below. 
Defiance Water Co. v. Defiance, 191 U.S. 184, 195. 

In applications for removal under clauses one and two of 
section two of the act of 1887, all the defendants were required 
to join in the application. Chicago, R. 1. & P. R. Co. v. 
Martin, 178 U. 8. 245; Gableman v. Peoria, D. & E. R. Co., 
179 U.S. 335. Under clause three, relating to cases of separable 
controversy, and clause four, all the defendants need not join. 
But the fourth clause, treating of removals because of prejuclice 
or local influence, does not furnish a separate and independent 
ground of Federal jurisdiction, and, as Mr. Justice Bradley 
said in In re Pennsylvania Company, 137 U.S. 451, 456, ‘“de- 
scribes only a special case comprised in the preceding clauses.” 
In that case we referred to the opinion of Mr. Justice Harlan 
in Malone v. Richmond & Danville Railroad Company, 35 
Fed. Rep. 625, as expressing the correct view of the law. The 
question was whether the pecuniary limit was applicable under 
the fourth clause, and that involved consideration of the other 
clauses. Mr. Justice Harlan there said: 

“Tt is clear from the above clauses, construing them all 
together, that the right of removal, at any time before trial, 
on the ground of prejudice or local influence, is restricted, by 
the act of 1887, to suits in which there is a controversy between 
citizens of different States; also that such right, in suits of that 
character, involving no Federal question, now belongs only to 
the defendant who is a citizen, or to the defendants who are 
citizens, of a State other than that in which the suit is brought. 
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And I think it is equally clear that the right of removal on the 
ground of prejudice or local influence does not exist in any case 
unless the sum or value of the matter in dispute exceeds $2,000, 
exclusive of interest and costs. The clauses of the second 
section of the act of 1887, defining the different kinds of suits 
that may be removed, preserve the same element of the value 
of the matter in dispute as is found in the first section, relating 
to the original jurisdiction of Circuit Courts. This is done by 
the provision giving the right of removal in suits ‘of which the 
Cireuit Courts of the United States are given original jurisdic- 
tion by the preceding [first] section.’ 

“ . . . The subsequent clause, relating to prejudice 
and local influence, does not describe a new class of suits, 
removable from the state courts, but only specifies a distinct 
ground for removing one class of the suits previously defined, 
namely, that class in which there is a controversy between 
citizens of different States. And that ground the defendant 
is at liberty to set up ‘at any time before the trial;’ whereas, 
by the third section of the act, the right to remove, upon any 
other ground, will be lost, if not exercised at the time or be- 
fore ‘the defendant is required by the laws of the State or 
the rule of the state court’ in which the suit is brought ‘to 
answer or plead to the declaration or complaint of the plain- 
tiff.’ The clause prescribing prejudice or local influence as 
ground for the removal of a suit ‘in which there is a contro- 
versy between a citizen of the State in which the suit is brought 
and a citizen of another State,’ cannot well be separated, in 
the process of interpretation, from the preceding clause in the 
same section, which, by referring to the first section, requires 
as a condition of the removal of a suit because of diverse citizen- 
ship—the only kind of suit in which the existence of prejudice 
or local influence, as affecting the right of removal, is of any 
‘consequence—that the matter in dispute shall exceed in value 
$2,000, exclusive of interest and costs.” 

The first subdivision of section 639 of the Revised Statutes 
was a reénactment of the twelfth section of the judiciary act; 
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the second subdivision, of the act of July 27, 1866; and the 
third subdivision, of the act of March 2, 1867. The act of 
March 3, 1875, repealed the first and second subdivisions, but 
left subdivision three unrepealed. Baltimore and Ohio Rail- 
road Company v. Bates, 119 U.S. 464, 467. The act of March 3, 
1887, repealed the act of 1867, or subdivision three of sec- 
tion 639. Fisk v. Henarie, 142 U.S. 467. In describing the 
class of suits removable on the ground of prejudice or local 
influence, the language in the act of 1887 is identical with that 
of 1867, that is, suits “‘in which there is a controversy between 
a citizen of the State in which the suit is brought and a citizen 
of another State.’”’ The settled construction of the language 
of the act of 1867 and of the Revised Statutes was that the 
clause included cases wherein the controversy was between 
citizens of the State wherein the suit was pending and citizens 
of other States. The use of the identical language in the act 
of 1887-1888 showed that Congress intended the same con- 
struction should be applied, although under the act of 1887 
the plaintiff could not remove a cause, while any defendant, 
being a citizen of a State other than that in which the suit was 
pending, might. 

The Circuit Court was of opinion that the words “‘any de- 
fendant, being such citizen of another State, may remove,” 
etc., implied that there might be defendants who were not 
citizens of another State and yet the cause be removable, but 
while the words, standing alone, are susceptible of that con- 
struction, we think it was not intended to change the meaning 
of the terms as previously determined (by the decisions under 
the act of 1789, and so on down), and that the class of cases 
removable on the ground of prejudice and local influence is 
confined to those in which there is a controversy between a 
citizen or citizens of the State in which the suit is pending 
and a citizen or citizens of another or other States, and that 
the clause did not include cases wherein the controversy was 
partly between citizens of the same State. To hold otherwise 
brings the language of the clause into conflict with the rule 
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that a suit to be removable must be within the original juris- 
diction of the Circuit Court, departs from the settled former 
construction, and ignores the main purpose of the act of 1887, 
which was to restrict the jurisdiction of the Cireuit Court. 
Hanrick v. Hanrick, 153 U.S. 192; Anderson v. Bowers, 48 
Fed. Rep. 321; Moon on the Removal of Causes, § 189 and 
notes. 

And there does not seem to be any escape from this con- 
clusion in view of the provision of the first section of the act 
of 1887, that when the jurisdiction is founded solely on di- 
versity of citizenship, suit can be brought ‘‘only in the dis- 
trict of the plaintiff or the defendant.” 

If brought in the district of the plaintiff or plaintiffs, the 
defendant or defendants (the singular embraces the plural) 
must necessarily be a citizen or citizens of another State than 
that of plaintiff or plaintiffs. If brought in the district of de- 
fendant or defendants no removal can be had, because it is 
only defendants who are ‘‘non-residents’” who can remove 
under clause two, or under clause four, prejudice or local in- 
fluence not being an independent ground of jurisdiction. But 
in order that a defendant entitled to remove might not be cut 
off from the exercise of that right by his co-defendants declin- 
ing to join in the application, the fourth clause provided that 
“any defendant” might remove, and out of abundant caution 
the words were added, ‘‘ being such citizen of another State,” 
apparently to prevent misconstruction of the words ‘‘any 
defendant,’ in possible enlargement of the jurisdiction. 

The main purpose of the act of 1887 was, as has been re- 
peatedly said, to restrict the jurisdiction, and this was largely 
accomplished in the matter of removals by withholding the 
right from plaintiffs and only according it to defendants when 
sued in plaintiffs’ district. 

In the present case suit was brought in the plaintiffs’ State 
against Cochran, a citizen of the same State, who was a nec- 
essary party, and the Surety Company, a citizen of Maryland. 
It could not have been brought in the Cireuit Court for the 

Vor. excix—18 
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Middle District of Alabama. Sweeney v. Carter Oil Company, 
ante, p. 252. 

And this being so, the case was improvidently removed and 
should have been remanded. 

As the removal was made on the application of the Surety 
Company, that company must pay the costs of this court and 
of the Circuit Court. 

Writ of error dismissed; certiorari granted, record on writ of 
error to stand as return to certiorari; judgment reversed and 
cause remanded to Circuit Court with a direction to remand 
to the state court; costs of this court and of the Circuit Court 
to be paid by the Fidelity and Deposit Company. 





FRENCH v. TAYLOR. 


ERROR TO THE SUPREME COURT OF THE STATE OF WASHINGTON. 
No. 57. Argued November 8, 1905.—Decided November 27, 1905. 


Where the validity of a state revenue statute itself is not drawn in ques- 
tion, but plaintiff in error contends that he was denied due process of 
law because state officers acting thereunder did not fully comply with 
the statute, only questions of local law and fact are involved and the 
determination of the state court is not reviewable on writ of error by 
this court. 

It is too late to raise Federal questions on petition for rehearing to the 
highest court of the State unless the petition is entertained and the point 
passed on. 


THIS was a suit to quiet title to certain real estate, brought 
in the Superior Court of King County, Washington, by Sarah 
Woodward and Sarah Woodward as executrix of Henry 8. 
Woodward, against H. C. Taylor and others. Sarah Wood- 
ward resigned her letters as executrix and John H. McGraw 
was appointed administrator with the will annexed, and there- 
upon was made a co-plaintiff. The Superior Court entered 
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a decree of dismissal and plaintiffs took the cause by appeal 
to the Supreme Court of Washington, which affirmed the judg- 
ment. 33 Washington, 1. A petition for rehearing was filed 
and denied. 33 Washington, 11. Henry French was sub- 
stituted as appellant and he brought this writ of error. 

The case is stated by the Supreme Court thus: 

‘Several causes of action are alleged in the complaint. 
Each cause is to set aside a separate deed to the property in 
question. It is necessary to notice only the first cause alleged. 
For some time prior to the year 1891, Sarah Woodward was 
a non-resident of the State of Washington, and is still such 
non-resident. She was the owner of lot 8, in block 11, May- 
nard’s plat of the city of Seattle. This property was assessed 
for general, state, and county taxes for the year 1891 in the 
name of C. Winehill. It does not appear that the taxing 
officers knew, when the assessment was made, that the property 
belonged to Mrs. Woodward. Subsequently the taxes for that 
year became delinquent, and the property was sold in 1894, 
under the provisions of the revenue act of 1893. The county 
of King became the purchaser. Subsequently the county 
transferred the certificate of sale to the respondents, who 
thereafter obtained a tax deed. At the trial of the cause the 
lower court held that this tax deed conveyed a valid title, and 
dismissed the action. The points relied upon by appellant 
to secure a reversal are that the property was not assessed in 
the name of the owner, that no notice of the sale, or of the 
expiration of the time of redemption, or of the application 
for a deed, was given to the owner, and that, therefore, the 
respondents acquired no title to the land by virtue of the sale 
and tax deed.” 


Mr. Twyman O. Abbott for plaintiff in error: 


Mr. Richard Saxe Jones, with whom Mr. Jefferson Chandler 
and Mr. William H. Brinker were on the brief, for defendants 
in error: 
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Mr. Cuier Justice Fuuier, after making the foregoing 
statement, delivered the opinion of the court. 


We understand it to be conceded, as it must be, that no 
Federal question was raised on the record prior to judgment 
unless by the eleventh clause of paragraph V of the first cause 
of action set forth in the complaint. The paragraph asserted 
in substance the invalidity of the tax deed in that the names 
of the real owners of the property were not given and the 
name of a person was given as owner who was not such; that 
the return of the assessor was insufficient; that the certificate 
of the county auditor was not attached to each book contain- 
ing the tax list; that the delivery of the assessment rolls to 
the county treasurer was not strictly in compliance with law; 
that the names of the real owners were not given in the “‘Tax 
Judgment Sales, Redemption, and Forfeiture Record;” that 
the certificate of purchase was insufficient; that personal notice 
of the application for the tax deed was not given; that the 
affidavit of notice was insufficient; that Taylor had not paid 
all the previous taxes; that the signature to the tax deed was 
not sufficient. Copies of certificates, affidavits, etc., were set 
out with these specifications. 

Then followed subdivision eleven: ‘“‘That all the proceed- 
ings in this paragraph hereinbefore enumerated, was and were 
in violation of Article V, and the first section of Article XIV 
of the amendments to the Constitution of the United States, 
and of section eleven of article I of the constitution of the 
State of Washington, in this: That they constituted an attempt 
to deprive plaintiffs of their property without due process of 
law.” 

The second class of cases in which the judgments and decrees 
of state courts may be reéxamined here under § 709, Rev. Stat., 
consists of those ‘‘ where is drawn in question the validity of a 
statute of, or an authority exercised under any State, on the 
ground of their being repugnant to the Constitution, treaties, 
or laws of the United States, and the decision is in favor of 
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their validity.” Clause eleven, thrown into paragraph V, does 
not allege that the tax acts of the State of Washington for 
1889, 1890, 1891 or 1893 are in themselves in conflict with the 
Constitution of the United States. Their validity was not 
drawn in question. Nor was the validity of an authority 
exercised under the State of Washington, for the power to 
hear and determine cases, is not the kind of authority referred 
to. Bethell v. Demaret, 10 Wall. 537. It is certain acts of 
county officers and of defendants in error that are attacked 
by the clause as unconstitutional. 

Indeed, counsel for plaintiff in error says in his brief that 
he does not contend ‘‘ that the act itself is not sufficient to give 
due process,” but he insists ‘‘that the manner of observance 
of that act is want of due process;” in other words, that the 
statutes had not been complied with. But the state Supreme 
Court held that the acts provided for taxation in rem; that 
notice was given as required ; that giving the name of the owner 
was not essential to the validity of the assessment, and that 
the county officers and defendants in error had fully complied 
with the laws. So that subdivision eleven, in attacking the 
proceedings, only objects to the determination of questions of 
local law or of fact, not in themselves reviewable here. Castillo 
v. McConnico, 168 U. 8. 674, 683; Leigh v. Green, 193 U. 8. 79. 

In Castillo v. McConnico, in which it was held that it was 
not the province of the court to interfere with the policy of the 
revenue laws of the State, nor with the interpretation given 
to them by their courts, and that an assessment could not be 
regarded as not constituting due process of law within the 
Fourteenth Amendment because of error as to the name of 
the owner, if the state law might have dispensed with any 
requirement of mention of the name, Mr. Justice White said: 

‘““The vice which underlies the entire argument of the plain- 
tiff in error arises from a failure to distinguish between the 
essentials of due process of law under the Fourteenth Amend- 
ment, and matters which may or may not be essential under 
the terms of a state assessing or taxing law. The two are 
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neither corelative or coterminous. The first, due process of 
law, must be found in the state statute, and cannot be de- 
parted from without violating the Constitution of the United 
States. The other depends on the lawmaking power of the 
State, and as it is solely the result of such authority may vary 
or change as the legislative will of the State sees fit to ordain. 
It follows that, to determine the existence of the one, due 
process of law, is the final province of this court, whilst the 
ascertainment of the other, that is, what is merely essential 
under the state statute, is a state question within the final 
jurisdiction of courts of last resort of the several States. When, 
then, a state court decides that a particular formality was or 
was not essential under the state statute, such decision pre- 
sents no Federal question, providing always that the statute 
as thus construed does not violate the Constitution of the 
United States by depriving of property without due process 
of law. This paramount requirement being fulfilled, as to 
other matters the state interpretation of its own law is con- 
trolling and decisive.” 

In Leigh v. Green, it was held that a statute providing for 
taxation in rem was constitutional; that summary methods of 
seizure and sale could be had; that the court, having jurisdic- 
tion over the res, might proceed to adjudicate the right to the 
property; that the same could be sold and that a tax deed 
issued thereunder would be valid; and that such proceedings 
did not abridge the protection guaranteed by the Constitu- 
tion against the taking of property without due process of law. 

And this being so, it cannot be successfully contended that 
the right to due process of law under the Fourteenth Amend- 
ment was specially set up or claimed by this eleventh clause, 
and denied by the state Supreme Court. 

It is said that Federal questions were raised on a petition 
for rehearing, but this is denied, and the petition is not in the 
record. But if it were true, the suggestion came too late, 
though if the Supreme Court had considered and decided such 
alleged Federal questions, we could take jurisdiction, but the 
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court did not do so. So as to the petition for writ of error 
from this court, or the assignments of error here. They form 
no part of the record on which it is to be ascertained whether 
the state court decided a Federal question. 

We are of opinion that no Federal question was raised at 
the proper time and in the proper way, and, moreover, that 
no Federal question was involved or decided. 

Writ of error dismissed. 





DONOVAN v. PENNSYLVANIA COMPANY. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE SEVENTH 
CIRCUIT. 


No. 5. Argued January 5, 1905.—Decided November 27, 1905. 


Although its functions are public, a railroad company holds the legal title 
to the property employed in the discharge of its duties, and while it 
must under all circumstances do everything reasonably necessary for 
the accommodation of passengers and shippers, it may use its property 
to the best advantage of the public and itself, and for that end may make 
reasonable rules and regulations for the use of its property consistent 
with the purposes for which it is created and not inconsistent with legally 
established regulations. When not unnecessary, unreasonable or arbi- 
trary a railroad may make arrangements with, including the granting 
of special privileges to, a single concern to supply passengers arriving at 
its terminals with hacks and cabs, and it is not bound, at least in the 
absence of valid state legislation requiring it to do so, to accord similar 
privileges to other persons, even though they be licensed hackmen. Such 
an exclusive arrangement is not a monopoly in the odious sense of the 
word, nor does it involve an improper use by a railroad company of its 
property. 

Public sidewalks and streets are for use by all on equal terms for proper 
purposes subject to valid regulations prescribed by the constituted au- 
thorities. 

Where there is a continuing trespass by a number of parties, and a suit of 
law could only determine a particular controversy at a particular time, 
a court of equity may meet such an unusual emergency and by a com- 
prehensive decree determine finally the controversy between the parties, 





280 OCTOBER TERM, 1905. 


Statement of the Case. 199 U.S. 


avoid a multiplicity of suits and conserve the public interest; and so held 
that the Pennsylvania Company could maintain a suit against hackmen 
combined together in disregard of its regulations, enjoining them from 
congregating upon the sidewalk adjacent to its terminal at Chicago so as 
to interfere with the ingress and egress of passengers. 

The rights of a railroad company as abutting owner of the sidewalks adja- 
cent to the property on which its station stands and those of its passen- 
gers are not paramount to the rights of the general public to legitimately 
use the sidewalk, and licensed hackmen unless forbidden by local regula- 
tions may, within reasonable limits, use a publie sidewalk in properly 
prosecuting their calling so long as such use does not obstruct others in 
legitimately using it upon equal terms. 


THis suit involves some questions as to the relative rights 
of the parties in the use of a railroad passenger station and 
depot grounds, and in the use of the public sidewalk and street 
adjacent to such station and grounds. 

The facts out of which the controversy has arisen are clearly 
established, and may thus be summarized: 

By a lease executed in 1871 the Pennsylvania Company, a 
corporation of Pennsylvania engaged in transporting passengers 
and freight by railroad, acquired the possession and control of 
the Pittsburg, Fort Wayne and Chicago Railway and all its 
rolling stock and property—the latter railway extending from 
Pittsburg to a passenger station at or near the corner of Canal 
and Adams streets in Chicago. 

In 1880 the lessee company erected on the leased premises 
a new passenger house, now known as the Union Passenger 
Station, which ever since has been and is now occupied and 
used by it and its tenants, the Chicago and Alton Railway 
Company, the Chicago, Burlington and Quincy Railway Com- 
pany, the Chicago, Milwaukee and St. Paul Railway Company, 
and the Pittsburg, Cincinnati, Chicago and St. Louis Railway 
Company. The companies just named occupy and use that 
station under a perpetual lease by which the Pennsylvania 
Company, as between it and its tenants, has charge of the 
station with authority to control and manage all trains therein 
as well as all watchmen and employés in the business there 
transacted. 
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This passenger station is the only terminus in Chicago of 
each of those lines of railway, and through that station alone 
can the several companies using it conduct an exchange of 
passengers and baggage and the transportation and handling 
of the United States mail and express parcels. 

The extent of the business done at that station is indicated 
by the statement that the Chicago and Alton Railway Com- 
pany controls and operates in the transaction of what is com- 
monly called interstate business over one thousand miles of 
railway; the Chicago, Burlington and Quincy Railway Com- 
pany, over seven thousand miles; the Chicago, Milwaukee and 
St. Paul Railway Company, over six thousand miles; the Pitts- 
burg, Cincinnati, Chicago and St. Louis Railway Company, 
over fourteen hundred miles; and the Pennsylvania Company, 
over one thousand miles. 

At this station the average number of passengers arriving 
and departing is over thirty thousand each day; the average 
number of parcels of baggage daily received and delivered, is 
over two thousand two hundred; and the average number of 
tons of United States mail daily received and delivered is over 
two hundred and fifty. Passenger trains to the number of 
two hundred and fifty arrive and depart each day. This 
statement does not include the large number of express parcels 
daily handled at the station. 

All tickets of interstate passengers arriving and departing 
from this station, known as through tickets, have attached to 
each a check or coupon for conveyance through Chicago to the 
station of the connecting line of railroad designated on such 
tickets and not running into or out of the passenger depot of 
the Pennsylvania Company. The latter company and the 
other companies named have contracts for the use of a line 
of omnibuses or conveyances for the performance of the services 
called for by such coupons or checks, and those omnibuses or 
conveyances form the only regular connecting lines of trans- 
portation between the Pennsylvania Company’s station and 
the stations of other railways in Chicago. 
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Besides the Pennsylvania Company’s station there are five 
other railway stations in Chicago. 

The main entrance to and exits from the Pennsylvania Com- 
pany’s station for passengers, for employés and for the public 
using the station, is on Canal street about one hundred feet 
north of Adams street. Substantially all passengers, whether 
arriving or departing, pass through that entrance which is at 
the head of a flight of stairs leading down to and up from the 
station platform upon which trains arrive and depart. 

The present suit was instituted by the Pennsylvania Com- 
pany against the defendant Donovan and others, citizens of 
Illinois, for the purpose of protecting that company in the 
enjoyment of certain alleged rights and privileges in respect 
of its passenger station and depot grounds in Chicago. The 
plaintiff alleged that those rights had been violated by the 
defendants, and, unless enjoined from so doing, they would 
continue to violate them to its great damage. 

After referring to its efforts for many years to protect in- 
coming and outgoing passengers from extortion and annoy- 
ance practiced by local hackmen, expressmen and hotel run- 
ners congregating about its station and noisily soliciting the 
patronage of passengers, the plaintiff, besides stating the above 
facts, alleged that it was compelled in 1894 to institute a 
partial hack service of its own; and for the purpose of pro- 
tecting the rights of passengers, it made on the thirty-first day 
of December, 1894, an arrangement or contract with one 
Eighme for the purpose of furnishing sufficient carriage and 
cab service to passengers arriving at its station, and gave to 
him for a carriage stand a small piece of ground, about thirty- 
two feet wide and about ten feet long, in the northwest corner 
of its passenger station at the corner of Madison street, near its 
power house, requiring him to keep at all times clean vehicles, 
carriages and cabs with uniformed, honest and competent 
drivers, who would be satisfactory to the company; to make 
charges for the use of such carriages and cabs only in accord- 
ance with the ordinances of the city of Chicago; that Eighme 
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had been allowed to place an agent inside the company’s 
station to notify passengers that suitable cabs and carriages 
could be obtained from such agent; that by means of such 
arrangement the company made full provision for the wants 
of incoming passengers desiring cabs or carriages for trans- 
portation from its station to any part of Chicago. The ar- 
rangement or agreement with Eighme was terminated by the 
company on the thirty-first day of January, a. p. 1902, and 
a similar arrangement was made with the Parmelee Transfer 
Company, which thereafter succeeded Eighme in the same 
business, and now carried it on in the same manner. 

The plaintiff charged a conspiracy and confederation among 
the defendants—hack drivers and members of the Chicago 
Hack, Coupé and Cab Drivers’ Union—to injure its business 
and property rights, alleging that they daily gathered in num- 
bers from eight to twenty men at a time, in rows and groups, 
upon the sidewalk in front of its main entrance, entered the 
company’s station at its main entrance by twos and threes 
at a time without plaintiff’s consent and against its express 
objections, and in loud and boisterous voices and manner 
solicited incoming passengers and baggage for their vehicles; 
that defendants, by their numbers and noisy calls, harassed 
and annoyed passengers, sometimes forcibly laying hold of 
them when leaving the station in order to secure their patron- 
age, to the annoyance and confusion of passengers and to the 
injury and damage of the plaintiffs; that the number of the 
defendants, upon the arrival of each train at the entrance and 
within the station, soliciting business had become so great 
that by their boisterous actions and obstruction of the side- 
walk and the interior of plaintiff’s station without its consent, 
they had in large part deprived plaintiff of its lawful property 
rights in the street frontage and of the free and full use of its 
station and property, and thereby created and continued a 
private nuisance damaging to the plaintiff’s property, depriv- 
ing it of the full, lawful, beneficial use of its station and street 
frontage and of the main entrance thereto, and had prevented 
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and now daily prevented it from securing to passengers a free 
and uninterrupted passage from and to its station and to 
arriving and departing trains; and that by such acts of the 
defendants great and substantial damages were inflicted upon 
plaintiff's property different in kind and degree from that 
suffered by the general public, incapable of computation and 
which could not be compensated at law. 

It was further averred in the bill that the defendants as- 
serted the right—and acted upon that claim and assertion— 
to enter the station of the plaintiff at all times in such numbers 
as suited their purposes, to remain there and occupy such 
portions of the station as they saw fit in soliciting the custom 
of incoming passengers regardless of the consent or the regula- 
tions of the plaintiff or the use to which its property is law- 
fully devoted, and to the prejudice of its duties and business 
as a common earrier, and by their actions largely deprived the 
plaintiff of the control of its property, to its irreparable loss 
and damage. 

Alleging that its rights could not be effectively protected 
except by the decree of a court of equity, the plaintiff prayed 
that the defendants be perpetually enjoined from ‘entering 
the station” of the plaintiff ‘for the purpose of soliciting the 
custom of incoming passengers for cabs, carriages, express 
wagons or hotels, respectively ; and that the occupation of the 
sidewalk and street abutting the main entrance of your orator’s 
said station by said defendants for the purpose of soliciting 
custom of passengers for their said cabs, carriages, express 
wagons and hotels be decreed to be a nuisance to your orator 
and damaging to its property; and that said defendants and 
each of them and all persons acting in concert with them, whose 
names are unknown to your orator, may be perpetually en- 
joined from congregating singly or in larger numbers upon the 
said sidewalk at the main or any other entrance of your orator’s 
said station for the purpose of plying their respective vocations 
as hackmen, cabmen, expressmen or hotel runners, and from 
interfering with or soliciting the custom of any of the passengers 
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upon the sidewalk adjoining said station at any main or other 
entrance to said station; and that your orator may have such 
other and further relief in the premises as the nature of its 
case may require and to your honors shall seem meet.” 

The defendants filed an answer putting in issue the material 
allegations of the bill, and insisting upon their legal right to 
have their vehicles in the public street in front of the com- 
pany’s station, and to go upon the plaintiff's depot grounds 
or into its station as well as to stand upon the sidewalk in 
front of the main entrance to the station for the purpose of 
soliciting the business of incoming or outgoing passengers. 

A motion for an injunction against the defendants was heard 
upon the pleadings and upon affidavits filed by the respective 
parties. The Circuit Court granted a preliminary injunction 
to the effect that the defendants and all persons claiming to 
act under their authority, direction or control, or to whom 
notice of the court’s order or injunction should come, refrain 
“from entering the passenger station of complainant at the 
corner of Adams and Canal streets in the city of Chicago, to 
solicit custom of the incoming passengers for cabs, carriages, 
express wagons or hotels, and do absolutely desist and refrain 
from congregating upon the sidewalk in front of, adjacent to 
or about such entrances to said passenger station and from 
soliciting the custom of passengers for cabs, carriages, express 
wagons or hotels until the further order of the court in the 
premises.”’ 

The defendants appealed from that order and it was affirmed 
in the Circuit Court of Appeals, except the last clause thereof, 
which was modified by restraining the defendants ‘‘from con- 
gregating upon the sidewalks in front of, adjacent to, or about 
the entrance of the appellee company’s passenger station and 
from there soliciting the custom of passengers, so as to inter- 
jere with the ingress and egress of passengers and employés.”’ 
Donovan v. Pennsylvania Co., 120 Fed. Rep. 215. Subse- 
quently, a final decree was passed in the Circuit Court in con- 
formity with the above order of the Circuit Court of Appeals. 
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That decree, upon appeal by the defendants, was affirmed in 
the latter court and the case is now before this court upon writ 
of certiorari sued out by the defendants. 


Mr. Richard J. Cooney, with whom Mr. James R. Ward was 
on the brief, for petitioners: 

The petitioners are licensed hackmen and expressmen of the 
city of Chicago, and are common carriers of passengers and 
baggage and of express. They are carrying on their vocation 
under the ordinances of Chicago, and are governed by the 
municipal law of Chicago. Art. V, ch. 24, Hurd’s Stat. IIl., 
p. 62, § 1, els. 9, 42. 

No corporation or individual can acquire an exclusive right 
to their use for merely private purposes, and the ordinance 
must be reasonable, not oppressive, or such as will create a 
monopoly or grant special privileges or are in their nature 
class legislation, and must not be against public policy; if so, 
they are void. The ordinances must operate impartially, and 
they cannot discriminate between the same class, and they 
must be uniform and apply to all alike. Trotter v. Chicago, 
33 Ill. App. 206; Chicago v. Trotter, 136 Illinois, 430; Chicago 
Dock Company v. Garrity, 115 Illinois, 155; Tugman v. Chicago, 
78 Illinois, 405; Chicago v. Rumpff, 45 Illinois, 90; Kinmundy 
v. Mahan, et al., 72 Illinois, 462; East St. Louis v. Wehrung, 
50 Illinois, 28; Danville v. Noone, 103 Ill. App. 290. See ordi- 
nances Rev. Code Chicago, § 498; Lindsay v. Anniston, 27 
L. R. A. 436. 

This being the case the use of the street with the consent 
and acquiescence of the municipal authorities cannot be en- 
joined at the suit of an abutting property owner. Doane v. 
Elevated R. R. Co., 165 Illinois, 510; Murphy v. Chicago, 29 
Illinois, 279; Stetson v. Chicago &c. R. R. Co., 75 Illinois, 
74; Petterson v. Chicago &c. R. R. Co., 75 Illinois, 588; Bur- 
lington & Q. R. R. Co. v. McGinniss, 79 Illinois, 269; Peoria 
& R. I. Co. v. Shertz, 84 Illinois, 135; Penn. L. Ins. Co. v. 
Heiss, 141 Mllinois, 35; Corcoran v. Chicago and Madison R. R. 
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Co., 149 Illinois, 291; White v. Elevated R. R. Co., 154 Illinois, 
620; P. C.C. & St. L. Co. v Backus, 154 U.S. 421; Truesdale 
v. Grape Sugar Co., 101 Illinois, 561; Dunning v. Aurora, 40 
Illinois, 480; Bliss v. Kennedy, 43 Illinois, 67; White v. Elevated 
Railroad Co., 154 Illinois, 626; County of Cook v. G. W. R. R. 
Co., 119 Illinois, 218; Tibbets v. W. & St. Ry. Co., 54 Ill. App. 
108; Chicago v. Union Building Assn., 102 Illinois, 380; Clark 
v. Donaldson, 104 Illinois, 639; Union Coai Co. v. La Salle, 
136 Illinois, 119; Hessing v. Scott, 107 Mlinois, 600; Miller v. 
Webster, 62 N. W. Rep. 648. The above citations apply to 
corporations as well as private individuals. Gen. Electric R. R. 
Co. v. Chicago St. R. R. Co., 66 Ill. App. 362; Pennsylvania 
Co. v. Chicago, 181 Illinois, 289; § 12, Art. II, Const. Illinois, 
1870; Hurd’s Stat., 1901, 72, 1385, 1378, 1381. 

The ordinances of the city of Chicago passed in pursuance 
of the authority delegated to it by the legislative department 
of the State, have the effect of a statute passed by the general 
assembly. Water Works v. New Orleans, 164 U. S. 481. 

The respondent in coming into the State of Illinois seeking to 
do business here, owes obedience to the constitution and the 
laws of the State, and the ordinances of the city of Chicago, 
enacted in pursuance thereof, and is answerable thereto for 
acts of nonfeasance or of misfeasance committed in said city. 
St. Louis v. W. U. Tel. Co., 148 U. 8. 102; Chi. & Mil. Ry. 
Co. v. Sloan, 169 U. 8. 137. 

To permit the respondent to exercise the power and privi- 
lege and enjoy an immunity denied to other common carriers, 
would be beyond the power of the general assembly and in 
violation of § 22, Art. IV, Illinois Constitution. Noei v. The 
People, 127 Illinois, 594; Horwich v. Walker, 205 Illinois, 495. 

The title to the sidewalks and the fee of the streets and 
control thereof, at the entrance to and abutting the Union 
Passenger Station of the Pennsylvania Company, are vested 
exclusively in the city of Chicago, for public use. Penn. Co. 
v. Chicago, 181 Illinois, 296; Barnes v. Dist. of Col., 91 U. 8. 
547. 





288 OCTOBER TERM, 1905. 


Argument for Petitioners. 199 U.S. 


The respondent devotes its property to a use in which the 
public has an interest, and mangoes its property to be controlled 
by such regulations as may be “prescribed by law,” by the 
legislative authorities of the State and the city. Cutting v. 
Kansas ry: Stock Yards Co., 183 U.S. 84; Brass v. Stoesser, 
153 U. Deng Budd v. New York, 143 U.S. 531; Munn v. 
Illinois, ro U.S. 112;7.C. R. R. Co. v. Willenborg, 117 Illinois, 
209. 

The Pennsylvania Company could not lawfully under the 
constitution and laws of the State of Illinois, exclude from its 
station in Chicago, duly licensed cabmen, and so discriminate 
against them as to derive a profit from the maintenance of a 
monopoly given to the Parmelee Company. Neither is a court 
of equity open to the litigant whose acts are violations of law, 
and opposed to public policy and the organic and statute law 
of the State, and who seeks its sanction and aid to enforce a 
contract ultra vires, and maintain a monopoly. Hack Company 
v. Sootsam, 84 Michigan, 194; Union R. Co. v. Langlois, 9 
Montana, 419; McConnell v. Hays, 92 Kentucky, 465; Union 
Co. v. Dohn, 153 Indiana, 10; Cravens v. Rogers, 101 Missouri, 
246; Lindsay v. Anniston, 104 Alabama, 267. 

The relation of carrier and passenger is not involved in this 
case, nor is it exercised upon this record, but the exercise of 
police power and the authority to prevent and regulate mon- 
opolies and regulate sidewalks and traffic on the same are 
involved, attributes of State’s sovereignty which belong ex- 
clusively to the State and its political subdivisions and agents. 
United States v. Knight, 156 U. 8. 11; Barnes v. Dist. of Col., 
91 U.S. 547; Slaughter House Cases, 16 Wall. 36, 63; New York 

"Mil, 11 Pet. 139. 

“it respondent is injured, for which it has a right to com- 
plain, it has an adequate remedy at law, and where respondent 
has an adequate remedy at law relief in equity will not be 
granted. Richards v. Lake Shore &c. Ry. Co., 124 Illinois, 516; 
Railroad Co. v. Drake, 148 ape 226; Railroad Co. v. Scott, 
132 Illinois, 429; Railroad Co. v. Robbins, 159 Illinois, 598; 
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Gault v. Railroad Co., 157 Illinois, 125; Rigney v. City of Chicago, 
102 Illinois, 64; Railroad Co. v. Ayers, 106 Illinois, 511; Rail- 
road Co. v. Reich, 101 Illinois, 157; Railroad Co. v. Stein, 65 
Illinois, 75; Ottawa G. L. Co. v. Graham, 28 Illinois, 73; Rail- 
road Co. v. Grabill, 50 Illinois, 242. 

Where the relief prayed for, if granted, would be of great 
injury to the petitioners and not of a corresponding benefit to 
the respondent, an injunction will be denied. Pratt v. N. Y. 
C. R. R. Co., 35 N. Y. Supp. 577; Gray v. Railroad Co., 126 
N. Y. 509; High on Injunction, 596; H. H. Co. v. Padell, 5 
Del. Ch. 435; Fernes v. Railroad Co., 121 N. Y. 505; Railroad 
Co. v. Adams, 28 Florida, 656; Ammerman v. Dean, 132 N. Y. 
355; Interstate Com. Comm. v. Railroad Co., 64 Fed. Rep. 981; 
Nason v. Sanborn, 45 N. H. 171. 

The outside facilities for hackmen at a depot must be equal; 
there can be no privileges shown there. Godbout v. St. Paul 
Union Depot Co., 47 L. R. A. 532. 

A railroad company or depot cannot make arbitrary rules 
discriminating as to who may occupy stands as provided by 
such depot, and as to who shall solicit passengers therefrom. 
Ray on Passenger Carriers, §§ 113-115; Fetter on Carriers of 
Passengers, vol. 1, § 245, p. 638; 26 Am. & Eng. Ency. of Law, 
2d ed., 505; Montana Union Ry. Co. v. Langlios, 8 L. R. A. 753, 
and note citing authorities; Markham v. Brown, 8 N. H. 523; 
Craven v. Rogers, 42 Am. & Eng. Ry. Cas. 656; Mariett v. 
Railroad Co., I. C. B. (N. 8.) 499; In re Palmer and Raiiroad 
Co., L. R., 6 C. P. 194; Camblos v. Railway Co., 9 Philadelphia, 
411; Express Company v. Railroad Co., 57 Maine, 188; Summitt 
v. State, 8 Lea, 413; Mississippi v. Reed, 76 Mississippi, 211; 
Indianapolis U. Ry. Co. v. Dohn, 153 Indiana, 10; Lucas v. 
Herbert, 37 L. R. A. 376; Cole v. Rowen, 13 L. R. A. 848; In- 
dian River S. B. Co. v. East Coast Transpt. Co., 28 Florida, 387. 

Equity should not aid the respondent in its unlawful design 
of giving the exclusive right at its depot to one common carrier 
to the exclusion of others and monopolize the business of car- 
riage and appropriate a portion of the public thoroughfare and 

VOL. cxc1x—19 
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quasi-public property to its own private use and the use of the 
Parmelee Transfer Company to the exclusion of other com- 
mon carriers. 


Mr. Edgar A. Bancroft, with whom Mr. Frank J. Loesch 
and Mr. Charles F. Loesch were on the brief, for respondent: 

Cabmen and expressmen have no right to enter a railroad 
station for the purpose of soliciting patronage there without 
the consent of the railroad company. 

The stations, like the railroads, are impressed with a public 
use and are open to all having contractual relations with the 
company or its passengers; but this does not embrace the 
right to carry on any private business in any station or train 
without the consent of the company. It may grant an ex- 
clusive license to one person to solicit custom or incoming 
passengers in its station, and exclude all others from the like 
privilege. Jencks v. Coleman, 2 Sumn. 221; Commonwealth 
v. Powers, 7 Met. 596; Barker v. Midland Ry. Co., 18 C. B. 
46; S.C., 86 E. C. L. R. 45; Marriott v. London & S. W. R. Co., 
1C. B. (N. 8.) 499; S. C., 87 E. C. L. R. 498; Beadell v. Eastern 
Counties Ry. Co., 2 C. B. (N. 8.) 509; 8S. C., 89 E. C. L. R. 509; 
Painter v. London &c. Ry. Co., 2 C. B. (N. 8.) 702; S. C., 89 
E. C. L. R. 701; Barney v. D. R. Martin, 11 Blatch. 534; 
Barney v. Oyster Bay Steamboat Co., 67 N. Y. 301; Express 
Cases, 117 U. S. 1; Old Colony R. Co. v. Tripp, 147 Massachu- 
setts, 35; Commonwealth v. Carey, 147 Massachusetts, 40; 
Fluker v. Railroad Co., 81 Georgia, 461; Griswold v. Webb, 16 
R. I. 649; Chicago, St. L. & N. O. R. R. Co. v. Pullman Co., 
139 U. S. 79; Smith v. N. Y., L. E. & W., 149 Pa. St. 249; 
N. Y. Cent. R. Co. v. Flynn, 74 Hun, 124; N. Y. Cent. R. Co. 
v. Sheeley, 27 N. Y. Supp. 185; Brown v. N. Y. Cent. Ry. Co., 
75 Hun, 355; S. C., 46 N. E. Rep. 1145; Summitt v. State, 76 
Tennessee, 413; Lucas v. Herbert, 148 Indiana, 64; VN. Y. R. R. 
Co. v. Scoville, 71 Connecticut, 136; Snyder v. Union Depot 
Co., 19 Ohio Cir. Ct. Rep. 368; Kates v. Cab Co., 107 Georgia, 
636 ; Godbout v. St. Paul Union Depot, 79 Minnesota, 188; N.Y. 
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Cent. R. Co. v. Warren, 64 N. Y. Supp. 781; Boston & Albany 


R. Co. v. Brown, 177 Massachusetts, 65; Boston & Me. R. Co. 
v. Sullivan, 177 Massachusetts, 230; N. Y. &c. R. Co. v. Bork, 
23 R. I. 218; St. Louis Drayage Co. v. Louisville & Nashville 
R. Co., 65 Fed. Rep. 39; Pennsylvania Co. v. Donovan, 120 Fed. 
Rep. 215; Hedding v. Gallagher, 72 N. H. 377. 

Respondent has the legal right to free and unobstructed 
entrance to its passenger station from Canal street; such right 
is a property right; and the obstruction of such entrance by 
the petitioners gathering there in large numbers to ply their 
vocation, is a private nuisance. 

The allegations of respondent’s bill are fully sustained by 
the proof. Benjamin v. Storr, L. R. 9 Com. Pl. 400; Lyon v. 
Fishmongers Co., 1 App. Cases (H. L.), 662; Fritz v. Hobson, 
L. R. 14 Ch. Div. 542; Jaques v. Natl. Exhibit Co., 15 Abb. 
N. C. 250; Hallock v. Scheyer, 33 Hun, 111; Flynn v. Taylor, 
53 Hun, 167; Callanan v. Gilman, 107 N. Y. 360; Cohen v. 
Mayor, 113 N. Y. 532; Flynn v. Taylor, 127 N. Y. 596; Carter 
v. Chicago, 57 Illinois, 283; Field v. Barling, 149 Illinois, 557; 
Newell v. Sass, 142 Illinois, 104; Hart v. Buckner, 54 Fed. Rep. 
925; McDonald v. Newark, 42 N. J. Eq. 136; 2 Dillon on Mun. 
Corp., 4th ed., § 587; and n. § 656a; 1 Lewis on Em. Domain, 
2d ed., 170, 196; 1 Am. & Eng. Corp. Rep., 47; 1 Am. & Eng. 
Ency. of Law, 2d ed., 225, 238; Elliott on Roads, 2d ed., 761; 
Branahan v. Hotel Co., 39 Ohio St. 333; Lahr v. Met. El. R. 
Co., 104 N. Y. 268; Hedding v. Gallagher, 72 N. H. 377. 

Injunction is the only adequate remedy in the case at bar. 
1 Spelling on Injunctions, 2d ed., § 338; 2 Lewis on Eminent 
Domain, 2d ed., §638; 1 High on Injunction, §§816, 820; 
Hilliard on Injunctions, 2d ed., § 328; 2 Dill. on Mun. Corp., 
4th ed., § 661; Elliott on Roads, 2d ed., § 709; cases supra and 
Pennsylvania Co. v. Chicago, 181 Illinois, 289 ; Carter v. Chicago, 
57 Illinois, 283; Edwards v. Haeger, 180 Illinois, 99, 108; 
Lowery v. Pekin, 186 Illinois, 387; Chicago Gen. Elec. Ry. Co. 
v. C., B. & Q., 181 Illinois, 605, 611; London & N. W. R. Co. 
v. Lancashire & Yorkshire Co., L. R. 4 Eq. Cases, 174, 178; 
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N. Y. Cent. R. Co. v. Warren, 64 N. Y. Supp. 781; Goodson v. 
Richardson, 9 Ch. App. 221; Seattle Gas & Electric Co. v. Citizens 
Light & Power Co., 123 Fed. Rep. 588. 

The cases cited by appellant can be distinguished and are 
inapplicable to the case at bar. 


Mr. Justice Haruan, after making the foregoing state- 
ment, delivered the opinion of the court. 


As this case is before us on writ of certiorari, we can dispose 
of all questions arising on the record. 

Upon the pleadings two principal inquiries arise: First, 
whether the Pennsylvania Company having made an arrange- 
ment with the Parmelee Transfer Company to furnish at its 
passenger station, from time to time, all vehicles necessary for 
the accommodation of passengers arriving there on its trains 
or on the trains of other railroad companies may legally ex- 
clude from its depot grounds or passenger station all hackmen 
or expressmen coming to either for the purpose only of soliciting 
for themselves the custom or patronage of passengers. Sec- 
ond, whether, in virtue of its ownership of the passenger station 
and depot grounds in question, the railroad company is en- 
titled, in prosecuting its business, to any greater privileges in 
respect of the use of the sidewalk and street in front of the 
main entrance to such station, than belonged to the defend- 
ants in the prosecution of their business. 

Much has been said in argument as to the functions and 
duties of railroad companies. Under the decisions of this 
court there can be no doubt as to the nature of those functions 
or duties. In New Jersey Steam Navigation Co. v. Merchants’ 
Bank, 6 How. 344, 382, this court held that a corporation 
engaged, under legislative authority, in the transportation 
of passengers and freight over navigable waters, was ‘“‘in the 
exercise of a sort of public office, and has public duties to 
perform.” In Olcott v. The Supervisors, 16 Wall. 678, 694, 695, 
it was adjudged that a railroad, whether constructed by a 
private corporation or by individuals under the authority of a 
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legislative grant, or by the State itself, was a public highway, 
and that the function performed by the corporation was that 
of the State, and the uses to which its property was devoted 
were of a public nature. In Queensbury v. Culver, 19 Wall. 
83, 91, it was said that the construction or maintenance of a 
public highway was “‘for the promotion of a public use.” So 
in Township of Pine Grove v. Talcott, 19 Wall. 666, 676, which 
involved the validity of taxation, under legislative authority, 
to aid in the construction of a railroad by a corporation: 
“Though the corporation was private, its work was public, as 
much so as if it were to be constructed by the State.’’ Again, 
in Cherokee Nation v. Kansas Railway Co., 135 U.S. 641, 657: 
“The question is no longer an open one, as to whether a rail- 
road is a public highway, established primarily for the con- 
venience of the people, and to subserve public ends, and, there- 
fore subject to governmental control and regulation. It is 
because it is a public highway, and subject to such control, 
that the corporation by which it is constructed, and by which 
it is to be maintained, may be permitted, under legislative 
sanction, to appropriate private property for the purposes of a 
right of way, upon making just compensation to the owner in 
the mode prescribed by law.” To the same effect are United 
States v. Freight Association, 166 U. 8. 290, 332; Smyth v. 
Ames, 169 U. 8. 466, 544; Lake Shore &c. Ry. v. Ohio, 173 
U. S. 285, 301. Necessarily, the same principles apply in 
reference to the use of the company’s station house and depot 
grounds; for they are held in the same right as are its road, its 
locomotives and other property or appliances employed in the 
transportation of passengers and freight, and must be devoted 
primarily to public use to the extent necessary for the public 
objects intended to be accomplished by the construction and 
maintenance of the railroad as a highway. 

It by no means follows, however, that the company may not 
establish such reasonable rules, in respect of the use of its 
property, as the public convenience and its interests may 
suggest, provided only that such rules are consistent with the 
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ends for which the corporation was created and not incon- 
sistent with public regulations legally established for the con- 
duct of its business. Although its functions are public in 
their nature, the company holds the legal title to the property 
which it has undertaken to employ in the discharge of those 
functions. And as incident to ownership it may use the 
property for the purposes of making profit for itself; such use, 
however, being always subject to the condition that the prop- 
erty must be devoted primarily to public objects, without 
discrimination among passengers and shippers, and not be so 
managed as to defeat those objects. It is required, under all 
circumstances, to do what may be reasonably necessary and 
suitable for the accommodation of passengers and shippers. 
But it is under no obligation to refrain from using its property 
to the best advantage of the public and of itself. It is not 
bound to so use its property that others, having no business 
with it, may make profit to themselves. Its property is to be 
deemed, in every legal sense, private property as between it 
and those of the general public who have no occasion to use it 
for purposes of transportation. In Western Union Tel. Co. v. 
Pennsylvania R. R. Co. et al., 195 U. S. 540, the court con- 
sidered the nature of the interest which a railroad company 
had in its right of way. It was there said: ‘A railroad’s right 
of way has, therefore, the substantiality of the fee, and it is 
private property even to the public in all else but an interest 
and benefit in its uses. It cannot be invaded without guilt 
of trespass. It cannot be appropriated in whole or part except 
upon the payment of compensation. In other words, it is 
entitled to the protection of the Constitution, and in the 
precise manner in which protection is given.” In that case the 
court referred, with approval, to the observation of the Su- 
preme Court of Pennsylvania in Philadelphia & Reading Rail- 
road Co. v. Hummell, 44 Pa. St. 375, to the effect “that a rail- 
way company is a purchaser, in consideration of public ac- 
commodation and convenience, of the exclusive possession of 
the ground paid for to the proprietors of it.’”’ So, in Pittsburg, 
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Fort Wayne & Chicago Ry. Co. v. Bingham, Admz., 29 Ohio 
St. 364, 370, the Supreme Court of Ohio said that “for all 
purposes not connected with the operation of its road, the 
right of the company to the exclusive use and enjoyment of 
the corporate property is as perfect and absolute as is that 
of an owner of real property not burdened with public or private 
easements or servitudes.” 

Applying these principles to the case before us, it would seem 
to be clear that the Pennsylvania Company had the right— 
if it was not its legal duty—to erect and maintain a passenger 
station and depot buildings in Chicago for the accommodation 
of passengers and shippers as well as for its own benefit; and 
that it was its duty to manage that station so as to subserve, 
primarily, the convenience, comfort and safety of passengers 
and the wants of shippers. It was therefore its duty to see 
to it that passengers were not annoyed, disturbed or ob- 
structed in the use either of its station house or of the grounds 
over which such passengers, whether arriving or departing, 
would pass. It was to that end—primarily as we may assume 
from the record—that the Pennsylvania Company made an 
arrangement with a single company to supply all vehicles 
necessary for passengers. We cannot say that that arrange- 
ment was either unnecessary, unreasonable or arbitrary; on 
the contrary, it is easy to see how, in a great city and in a 
constantly crowded railway station, such an arrangement 
might promote the comfort and convenience of passengers 
arriving and departing, as well as the efficient conduct of the 
company’s business. The record does not show that the ar- 
rangement referred to was inadequate for the accommoda- 
tion of passengers. But if inadequate, or if the Transfer Com- 
pany was allowed to charge exorbitant prices, it was for 
passengers to complain of neglect of duty by the railroad com- 
pany and for the constituted authorities to take steps to 
compel the company to perform its public functions with due 
regard to the rights of passengers. The question of any failure 
of the company to properly care for the convenience of passen- 
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gers was not one that, in any legal aspect, concerned the de- 
fendants as licensed hackmen and cabmen. It was not for 
them to vindicate the rights of passengers. They only sought 
to use the property of the railroad company to make profit 
in the prosecution of their particular business. A hackman, 
in nowise connected with the railroad company, cannot, of 
right and against the objections of the company, go upon its 
grounds or into its station or cars for the purpose simply of 
soliciting the custom of passengers; but, of course, a passenger 
upon arriving at the station, in whatever vehicle, is entitled 
to have such facilities for his entering the company’s depot 
as may be necessary. 

Here the defendants press the suggestion that they are 
entitled to the same rights as were accorded by special ar- 
rangement to the Parmelee Transfer Company. They insist, 
in effect, that as carriers of passengers they are entitled to 
transact their business at any place which, under the authority 
of law, is devoted primarily to public uses—certainly at any 
place open to another carrier engaged in the same kind of 
business. But this contention, when applied to the present 
case, cannot be sustained. The railroad company was not 
bound to accord this particular privilege to the defendants 
simply because it had accorded a like privilege to the Parmelee 
Transfer Company ; for it had no contractual relations with the 
defendants, and owed them as hackmen no duty to aid them 
in their special calling. The defendants did not have or 
profess to have any business of their own with the company. 
In meeting their obligations to the public, whatever the nature 
of those obligations, the defendants could use any property 
owned by them, but they could not, of right, use the property 
of others against their consent. In maintaining a highway, 
under the authority of the State, the first and paramount 
obligation of the railroad company was, as we have already 
said, to consult the comfort and convenience of the public 
who used that highway. To that end it could use all suitable 
means that were not forbidden by law. In its discretion it 
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could accept the aid or stipulate for the services of others. 
But, after providing fully for the wants of passengers and 
shippers, it did not undertake, expressly or by implication, to 
so use its property as to benefit those who had no business 
or connection with it. It is true that by its arrangement with 
the railroal company the Parmelee Company was given an 
opportunity to control, to a great extent, the business of carry- 
ing passengers from the Union Passenger Station to other 
railway stations and to hotels or private houses in Chicago. 
But in a real, substantial, legal sense, that arrangement can- 
not be regarded as a monopoly in the odious sense of that word, 
nor does it involve an improper use by the railroad company 
of its property. That arrangement is to be deemed, not un- 
reasonably, a means devised for the convenience of passengers 
and of the railroad company, and as involving such use by the 
company of its property as is consistent with the proper per- 
formance of its public duties and its ownership of the property 
in question. If the company by such use of its property also 
derived pecuniary profit for itself, that was a matter of no 
concern to the defendants and gave them no ground of com- 
plaint. 

This question is not controlled by any statute of Illinois. 
Reference has been made to the Illinois act as amended in 
1883, by which it is provided that every railroad in that State 
shall ‘‘at all junctions with other railroads, and at all depots 
where said railroad companies stop their trains regularly to 
receive and clischarge passengers in cities and villages, for at 
least one-half hour before the arrival of, and one-half hour 
after the arrival of any passenger train, cause their respective 
depots to be open for the reception of passengers; said depots 
to be kept well lighted and warmed for the space of time 
aforesaid ;” also, to the act of 1877, as amended in 1895, by 
which it is provided, ‘“‘That all railroads in this State carrying 
passengers or freight shall, and they are hereby required to 
build and maintain depots for the comfort of passengers and 
for the protection of shippers of freight, where such railroad 
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companies are in the practice of receiving and delivering pas- 
sengers and freight, at all towns and villages, having a popula- 
tion of two hundred or more on the line of their roads, and 
roads leased and operated by them.” Hurd’s Ill. Stat., 1901, 
pp. 1385, 1378. Clearly these statutes have nothing to do with 
the matter before us. They relate only to the comfort and 
convenience of passengers and shippers of freight, and do not 
confer or assume to confer any rights on hackmen or cabmen 
who seek to enter the depot grounds and station of the rail- 
road company merely to solicit business for themselves. It 
does not appear that the State has undertaken by any statute 
to compel the railroad company to share the use of its depot 
grounds and station with hackmen and cabmen seeking to 
use them only to solicit custom for themselves. Whether such 
a statute would be valid, we need not now consider or deter- 
mine. 

In the Express Cases, 117 U. 8. 1, 24, which involved a 
general inquiry as to the respective rights of railroad and 
express companies in respect of the use of railroads for the 
transportation of express parcels, this court said: ‘“‘So long as 
the public are served to their reasonable satisfaction, it is a 
matter of no importance who serves them. The railroad com- 
pany performs its whole duty to the public at large and to 
each individual when it affords the public all reasonable ex- 
press accommodations. If this is done, the railroad com- 
pany owes no duty to the public as to the particular agencies 
it shall select for that purpose. The public require the car- 
riage, but the company may chose its own appropriate means 
of carriage, always provided they are such as to insure rea- 
sonable promptness and security.” 

In Chicago &c. Railroad Co. v. Pullman Car Co., 139 U.S. 
79, 89, one of the questions was as to the validity of a contract 
between a railroad company and the Pullman Company, 
whereby the latter was given the exclusive right for fifteen 
years to furnish drawing room and sleeping cars to be used 
by the former, and whereby, also, the railroad company stipu- 
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lated that during that term it would not contract to give a 
like privilege to other sleeping car companies. That contract 
was assailed as one in restraint of trade and as being against 
public policy. This court said: ‘‘The authorities cited in 
support of this contention have no application to such a con- 
tract as the one before us. The defendant was under a duty 
arising from the public nature of its employment to furnish 
for the use of passengers on its lines such accommodations as 
were reasonably required by the existing conditions of pas- 
senger traffic. Its duty, as a carrier of passengers, was to 
make suitable provisions for their comfort and safety. In- 
stead of furnishing its own drawing room and sleeping cars, 
as it might have done, it employed the plaintiff, whose special 
business was to provide cars of that character, to supply as 
many as were necessary to meet the requirements of travel. 
It thus used the instrumentality of another corporation in 
order that it might properly discharge its duty to the public. 
So long as the defendant’s lines were supplied with the requisite 
number of drawing room and sleeping cars, it was a matter of 
indifference to the public who owned them. Express Cases, 
117 U. 8. 1.” 

The views we have expressed find more or less support in 
numerous adjudged cases, some of which are cited in the 
margin.' There are cases to the contrary, but in our opinion 
the better view, the one sustained by the clear weight of 





1 Jencks v. Coleman, 2 Sumn. 221; Barney v. The Martin, 11 Blatch. 233; 
Commonwealth v. Power, 7 Met. 596; Barney v. Oyster Bay Steamboat Co., 
67 N. Y. 301; Old Colony R. R. Co. v. Tripp, 147 Massachusetts, 35; Com- 
monwealth v. Carey, 147 Massachusetts, 40; State v. Depot Co., 71 Ohio St. 
379; Norfolk & Western Ry. Co. v. Old Dominion Baggage Co., 99 Virginia, 
111; Fluker v. Georgia Railroad Co., 81 Georgia, 461; Griswold v. Webb, 16 
R. I. 649; Summitt v. State, 76 Tennessee, 413; New York &c. R. R. Co. v. 
Scovill, 71 Connecticut, 136; Kates v. Cab Co., 107 Georgia, 636; Godbout v. 
St. Paul Union Depot, 79 Minnesota, 188; Boston & Albany R. R. Co. v. 
Brown, 177 Massachusetts, 65; Boston & Maine R. R. Co. v. Sullivan, 177 
Massachusetts, 230; New York &c. R. R. Co. v. Bork, 23 R. I. 218; St. Louis 
Drayage Co. v. Louisville &c. R. R. Co., 65 Fed. Rep. 39; Hedding v. Gallagher, 
72 N. H. 377. 
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authority and by sound reason and public policy, is that which 
we have expressed. 

The defendants cite, as supporting their contention, Penn- 
sylvania Company v. Chicago, 181 Illinois, 289. But that case 
did not involve any question as to the right of licensed cabmen 
to enter the station house of a railroad company, against its 
objection, solely for the purpose of soliciting the custom of 
passengers. What appears in the opinion of the majority 
and in the particular cases cited by the learned state court, 
on that point was, we feel constrained to say, outside of the 
issues presented, and cannot be deemed authoritative upon 
the question now being considered. The sole issue in that 
case was as to the validity of certain ordinances of the city 
of Chicago relating to the use by hackmen of the public street 
and sidewalk in front of the company’s station—a question 
wholly different from the one relating to the special arrange- 
ment between the railroad company and the Parmelee Trans- 
fer Company. If the question had been before the state court, 
and it had adjudged that a railroad corporation could not 
grant to one person or company the exclusive right within its 
station to solicit the custom of passengers (the subject not 
being covered by any valid statute), then it would have been 
necessary to consider whether the subject was not one of gene- 
ral law, in respect of which the courts of the United States 
were entitled to exercise their independent judgment in light 
of the settled principles that must always control the deter- 
mination of the legal rights of parties. No such question is 
now presented. 

The next question to be examined is that which involves 
the respective rights of the parties in the use of the public 
street and sidewalk in front of the company’s passenger station. 

We have seen that the original temporary restraining order 
of the Circuit Court was, in general terms, to the effect that 
the defendants desist from congregating upon the sidewalk 
in front of, adjacent to or about the entrance to the company’s 
passenger station, and from soliciting the custom of passengers 
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for cabs, etc., until the further order of the court; and that 
this order was so modified in the Circuit Court of Appeals as 
to restrain only such congregating by defendants upon the side- 
walk as would interfere with the ingress and egress of passengers 
and employés. We take it that the final decree recognized 
the right of the defendants in prosecuting their business to 
congregate, in reasonable numbers, upon the sidewalks in 
front of, adjaceat to or about the entrance of the company’s 
station, and from there soliciting the custom of passengers, 
provided such use of the sidewalks did not obstruct the ingress 
and egress of passengers and employés. 

As the railroad company did not appeal from the final 
decree of the Circuit Court, it cannot upon this appeal com- 
plain of any of its provisions. The defendants did appeal, and 
they object to the decree relating to the use of the sidewalk 
and street in front of the main entrance to the passenger depot. 

That the railroad company by its agents and employés is 
entitled, in prosecuting its business, to use, in all appropriate 
ways, the sidewalk and street in front of its station and depot 
grounds, cannot be doubted—that right being appurtenant 
to the lands upon which its station house and depot grounds 
stand. Passengers may, therefore, in their own right, as well 
as in right of the company, use the sidewalk in order to gain 
access to the depot grounds and station, or to reach the public 
street when leaving the station. 

Referring to the rights of abutting owners, the Supreme 
Court of Illinois, in Field v. Barling, 149 Illinois, 556, 571, 
said: ‘“‘The dedication of the street by the plat, the sale of 
lots with reference to it, conveyance of abutting lots and the 
payment of the money for the conveyances, were elements 
sufficient to create the right. The right may be regarded in 
the nature of an incorporeal hereditament. It becomes ap- 
purtenant to the lots. As to rights secured they are plain: 
to have the street kept open, so that free access may be had 
to and from the lots abutting on the street.’’ In the later case 
of Pennsylvania Company v. Chicago, 181 Illinois, 289, above 





SSS ee 


2 -2-@ - ~~ 











302 OCTOBER TERM, 1905. 


Opinion of the Court. 199 U.S. 


cited, that court adjudged that the title to the streets in Chicago 
was vested in the city, and ‘‘it has the conservation, control, 
management and supervision of such trust property, and it is 
its duty to defend and protect the title to such trust estate. 
The city has no power or authority to grant the exclusive use 
of its streets to any private person or for any private purposes, 
but must hold and control the possession exclusively for public 
use, for purposes of travel and the like.”’ The general doctrine 
is correctly stated in Dillon on Municipal Corporations: “‘ For 
example, an abutting owner’s right of access to and from the 
street, subject only to legitimate public regulation, is as much 
his property as his right to the soil within his boundary lines. 
When he is deprived of such right of access, or of any other 
easement connected with the use and enjoyment of his prop- 
erty, other than by the exercise of legitimate public regula- 
tion, he is deprived of his property.” Again: ‘‘ But it was 
further seen that he had rights not shared by the public at 
large, special and peculiar to himself, and which arose out of 
the very relation of his lot to the street in front of it, and that 
these rights, whether the bare fee of the streets was in the lot 
owner or in the city, were rights of property, and as such ought 
to be and were as sacred from legislative invasion as his right 
to the lot itself.” 2 Dill. Mun. Corp., 4th ed., §§ 587b, 656a. 
So, in Lewis on Eminent Domain, where the adjudged cases 
are referred to and examined: ‘‘ When the owner of a tract of 
land lays the same out into lots and streets and sells the lots, 
the purchasers of such lots acquire as appurtenant thereto a 
private right of way and access over the streets. This private 
right arises without an express grant and in the absence of any 
statute. The law presumes that the parties had in mind the 
advantages to be derived from the use of the proposed streets, 
and implies a right to such use as a part of the grant. 

Therefore, in the case of such a grant, there arises by operation 
of law a private right to use the streets in connection with the 
lots of each proprietor, which is as inviolable as any other right 
of property. . . . The existence of these private rights 
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and easements is, therefore, entirely independent of the mode 
in which the highway is established, or of the estate or interest 
which the public acquires in the soil of the street, whether a 
fee or less.’’ Lewis on Eminent Domain, 2d ed., § 917 and 
authorities cited in notes. See, also, Newell v. Sass, 142 Illinois, 
104. | 

But the right of the railroad company, as abutting owner 
and the rights of passengers are not, in their nature, para- 
mount to the rights of others of the general public to use the 
sidewalk in question in legitimate ways and for legitimate 
purposes. Licensed hackmen and cabmen, unless forbidden 
by valid local regulations, may, within reasonable limits, use 
a public sidewalk in prosecuting their calling, provided such 
use is not materially obstructive in its nature, that is, of such 
exclusive character as, in a substantial sense, to prevent others 
from also using it upon equal terms for legitimate purposes. 
Generally speaking, public sidewalks and streets are for use 
by all, upon equal terms, for any purpose consistent with the 
object for which such sidewalks and streets are established; 
subject of course to such valid regulations as may be prescribed 
by the constituted authorities for the public convenience; this, 
to the end that, as far as possible, the rights of all may be 
conserved without undue discrimination. 

By the Illinois statutes it is provided that the city council 
in cities may regulate the use of streets and sidewalks, and 
license, tax and regulate hackmen, omnibus drivers, carters, 
cabmen, porters, expressmen and all others pursuing like oc- 
cupations, and to prescribe their compensation. Hurd’s IIl. 
Stat. 1901, pp. 285, 287. And by ordinance of the city council 
of Chicago it is provided that “any licensed hackney, coach, 
cab or other vehicles for the conveyance of passengers, may 
stand, while waiting for employment at the following places, 
and for the period of time hereinafter provided: 

Stand No. 4. The east side of Canal street, occupying one 
hundred and ten feet between Adams and Madison streets, as 
the superintendent of police shall direct. . . . Stand No.6. 
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At all railroad depots ten minutes previous to the arrival of 
all passenger trains.””’ Rev. Code of Chicago, § 498. The 
validity of this ordinance has been sustained by the Supreme 
Court of Illinois. Pennsylvania Co. v. Chicago, 181 Illinois, 
289. Perceiving nothing in the above provisions inconsistent 
with any right secured by the Constitution of the United States, 
we accept the decision of the state court as authoritative upon 
this point. When, therefore, licensed hackmen and cabmen, 
at appropriate times, placed their vehicles in the public street, 
next to the sidewalk, in front of the company’s passenger 
house, they did not violate the regulations established by the 
city council. Nor, so far as the plaintiff is concerned, did they 
violate such regulations, when, leaving their vehicles in the 
public street, at the appointed places, they stood near by them 
for a reasonable time upon the sidewalk awaiting the coming 
of passengers from the station house. What they could not 
legally do—what the final decree properly forbade them to do 
—was to congregate upon the sidewalk in front of, adjacent to 
or about the passenger house, so as to interjere with the ingress 
and egress of passengers. Of course, any use of the sidewalk 
in whatever way that would unnecessarily or unduly obstruct 
and interfere with passengers in their going or coming would 
be inconsistent with the rights of such passengers, as well as 
an infringement of the right of the company as abutting prop- 
erty owner to have, by its agents and employés, for the pur- 
poses of its business, reasonable access to and from the side- 
walk and the public street. 

It only remains to inquire as to the competency of a court 
of equity to give the railroad company the relief it sought. 
The defendants insist that equity cannot properly interfere. 
But the inadequacy of a legal remedy in such a case as this one 
is quite apparent. According to the record the attempt of the 
defendants, despite the objections of the company, to use its 
station house and depot grounds for the purpose of meeting 
passengers and soliciting their patronage, was of constant, 
daily, almost hourly occurrence. The case was one of a con- 
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tinuing trespass, involving injury of a permanent nature. A 
suit at law could only have determined the particular wrong 
occurring on a particular occasion, and would not reach other 
wrongs of like character that would occur almost every hour 
of each day, as passengers arrived at the station of the com- 
pany. The same state of things existed in reference to such 
use of the sidewalk in front of the passenger station as unduly 
interfered with the rights of passengers arriving and depart- 
ing. Only a court of equity was competent to meet such an 
unusual emergency, and by a comprehensive decree determine 
finally and once for all the entire controversy between the 
parties—thus avoiding a multiplicity of suits and conserving 
the public interests. No remedy at law would be so complete 
or efficacious as a suit in equity in such a case as this one. 
Coosaw Mining Co. v. South Carolina, 144 U. 8. 550; Smyth v. 
Ames, 169 U.S. 466, 517. The Supreme Court of Illinois well 
said in Chicago General Ry. Co. v. C., B. & Q. R., 181 Illinois, 
605, 611: ‘“‘When irreparable injury is spoken of it is not 
meant that the injury is beyond the possibility of repair, or 
beyond the possibility of compensation in damages, but it 
must be of such constant and frequent recurrence that no fair 
or reasonable redress can be had therefor in a court of law.” 
See also Newell v. Sass, 142 Illinois, 104, 115, 116; Carpenter 
v. Capital Electric Co., 178 Illinois, 29, 36; Lowery v. Pekin, 
186 Illinois, 387, 398. 
The decree of the Circuit Court of Appeals is 
Affirmed. 
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CALIFORNIA REDUCTION COMPANY v. SANITARY 
REDUCTION WORKS. 


CERTIORARI TO THE CIRCUIT COURT OF APPEALS FOR THE NINTH 
CIRCUIT. 


No. 25. Argued October 26, 27, 1905.—Decided November 27, 1905. 


The Board of Supervisors of the city and county of San Francisco have 
full authority under the constitution and laws of the State of California 
to make and enforce within that city and county all such reasonable 
sanitary and other regulations as are not in conflict with any general 
statute or with the constitution, and which have for their object the 
preservation of the public health by whatever cause endangered. 

Where the power of the authorities to grant privileges to be exercised for 
public benefit is not limited by law in that respect the duration of the 
period for which the privilege is granted is a matter in their discretion 
to be determined on grounds of public policy, and, even if such privi- 
leges ought not be granted for long periods, the courts cannot declare 
a grant void merely on that ground. 

Where a regulation enacted by competent public authority for the protec- 
tion of the public health has a real, substantial relation to that object the 
courts will not strike it down on grounds of public policy or expediency. 

Where the basis of the claim is that an ordinance is unconstitutional as 
taking private property for public use without compensation, the claim 
must be made by one whose property is taken, and it cannot be raised 
on his behalf by others whose property is not taken. 

An ordinance of competent municipal authorities based upon reasonable 
grounds for the cremation of garbage and refuse at a designated place 
as a means for the protection of the public health is not a taking of pri- 
vate property for public use without compensation within the meaning 
of the Federal Constitution even though such garbage and refuse may 
have some elements of value for certain purposes. 

The exclusive privilege granted to one company by the Board of Super- 
visors of San Francisco to dispose of the garbage in the city and county 
of San Francisco held not to be void as taking the property of householders 
for public use without compensation. 


Tue Board of Supervisors of the city and county of San 
Francisco, by ordinance adopted February 17, 1896, and known 
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as Order No. 2965, granted to F. E. Sharon, his associates and 
assigns, the sole and exclusive right and privilege, for a term 
of fifty years, to cremate and destroy within that city and 
county, by crematories or by a process of reduction, house 
refuse, dirt, ashes, cinders, sludge, crockery, tins, bones and 
other like matter, dead animals (not provided for by contract 
or franchise theretofore granted), putrid vegetable matter, 
fish, flesh and food condemned by the Board of Health of the 
city and county as unfit for human food—the grantees, 
their associates and assigns, having the right to charge and 
collect therefor not exceeding the sum of twenty cents per 
load. 

The grantees, their associates and assigns, were required 
to have in operation, within two years after the granting of 
the above privilege or franchise, a suitable building or build- 
ings, with necessary crematories, machinery, tools and ap- 
pliances necessary to cremate and destroy by cremation, or by 
a process of reduction, all obnoxious germs and elements con- 
tained in house refuse, and other substances above mentioned 
—the works to be such as would suffice for the cremation or 
reduction of at least three hundred tons per day of such sub- 
stances. 

By the same ordinance it was made unlawful, after erection 
of such works, for any person or corporation to remove through 
the public streets from any houses, hotels, markets, hospitals, 
factories, restaurants, stores or other like building or place, in 
the city and county, any of the substances above specified, 
except in closed vehicles and wagons constructed so as to con- 
ceal the contents from public view, and to effectually prevent 
any smell escaping therefrom, as well as to prevent the drop- 
ping of any portion of such material or substances on the pub- 
lie streets—such vehicles and wagons to be constructed in 
accordance with specifications approved by the Board of 
Health of the city and county. 

The ordinance also made it unlawful, after the buildings re- 
ferred to had been constructed, for any person or corporation 
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to dump or place upon any land, water or waterways within 
the city and county, any such substances, and required that 
they should be forthwith delivered to the above crematory, 
“and there, at the expense of the person or corporation so 
conveying the same, be cremated or destroyed or subjected 
to such disposition and treatment as will at once secure and 
effect a complete combustion of all gases and odors arising 
therefrom. ” 

The grantees, their associates and assigns, were required, 
within twenty-four hours after receiving any of the material 
or substances above specified, to ‘cremate or reduce the same, 
or subject the same to such process as will secure the complete 
combustion of all gases or odors arising therefrom,” and to 
maintain and operate their plant and crematories, or other 
apparatus, ‘“‘so as to prevent any obnoxious smells or gases 
being emitted either from the deposits of such matter or sub- 
stances on their premises, or from the process of cremation 
or other treatment thereof, or from the residuum remaining 
after cremation or treatment as aforesaid; also, that in the 
operation of said works no smoke or soot shall be emitted so 
as to constitute a nuisance.” 

The ordinance further provided that the grantees, their as- 
sociates and assigns, should, from and after December 1, 1902, 
have the sole and exclusive right and privilege, during the re- 
mainder of the term of their franchise, ‘‘ to remove and dispose 
of all dogs killed at the public pound, and all animals impounded 
and not redeemed by the owners thereof, and which are value- 
less and cannot be sold; also, to remove and dispose of the car- 
casses of all dead animals in said city and county not slain for 
human food, which shall not be removed and disposed of by 
the owners thereof, so as not to become a nuisance, within six 
hours after the death of the same.” 

It was further provided that the grantees, their associates 
and assigns, should be subject to all health and sanitary regu- 
lations in force during the existence of said franchises; and 
should receive no compensation whatever from the city and 
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county for services performed by them in disposing of the 
specified material and substances. 

For the privileges or franchise granted by this ordinance, 
Sharon and his associates paid the sum of twenty-five hundred 
and ten dollars in cash, and stipulated to pay for fifteen years 
two per centum, and for the remaining term of thirty-five 
years five per centym, of the gross amount of their receipts 
from the business. 

The Sanitary Reduction Works, a corporation of California, 
became the assignee and successor in interest of the franchise 
or privileges granted to Sharon, his associates and assigns, and 
notified the Board of Supervisors of the completion of their 
works and of their readiness to receive, cremate and destroy 
all such substances as were specified in Order No. 2965. The 
cost of such works, the present plaintiff alleged, exceeded the 
sum of $200,000. 

Thereupon the Board of Supervisors, on November 1, 1897, 
adopted Order No. 12 (Second Series), which provided that 
no person, company or corporation should, on or after Novem- 
ber 8, 1897, deposit, dump or cause to be dumped or deposited 
upon any street, lot, land, water or waterways within the city 
and county, or from any wharf or bulkhead on the water front 
of the city and county, any of the above substances or mate- 
rial, and that all such substances or matter should be delivered 
at and to the crematory of the Sanitary Reduction Works, 
‘‘and there, at the expense of the person, company or corpora- 
tion so conveying the same, be cremated and destroyed or 
subjected to such disposition and treatment as will secure and 
effect a complete combustion of all gases and odors arising 
therefrom.” Any violation of that order was declared to be a 
misdemeanor, punishable by a fine of not exceeding two hundred 
and fifty dollars, or by imprisonment for a term not exceeding 
one hundred days, or by both such fine and imprisonment. 

The present suit was brought by the Sanitary Reduction 
Company against the California Reduction Company, and about 
one hundred and fifty individuals. 
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The defendant corporation was organized under the laws of 
Colorado, at the instance of certain citizens of California, for 
the purpose, we may assume from the record, of removing, by 
boats and barges, large quantities of the material and sub- 
stances specified in the orders of the Board of Supervisors from 
the city and county of San Francisco and depositing them on 
lands in the county of San Mateo and elsewhere than at the 
works of the Sanitary Reduction Company, thereby prevent- 
ing the same from being delivered to and incinerated and de- 
stroyed by the latter company under its contract with the city 
and county of San Francisco. 

The individual defendants are subjects of the Kingdom of 
Italy, and owners of licensed wagons used in their calling as 
scavengers in the city and county of San Francisco. It seems 
that a very few of them, not more than about half a dozen, are 
householders in that city and county. 

Between the California Reduction Company and the indi- 
vidual defendants there is a written agreement, dated Novem- 
ber 22, 1898, requiring the former, within thirty days thereafter, 
to provide one or more suitable buildings, wharves or other 
places, for the reception from the latter, ‘‘of all garbage, ashes, 
refuse, butchers’ offal, dirt, sludge, crockery, tins or other like 
matter, or any putrid animal or vegetable matter, or any fish, 
flesh or food, or any dead animals; which said buildings, 
wharves or other place or places shall be so located that the 
average travel to the same shall not exceed the average haul 
to the Sanitary Reduction Works by more than a quarter of 
a mile.” By that agreement the individual defendants bound 
themselves to deliver at the buildings or places provided by 
the defendant corporation all such material or substances gath- 
ered by them from time to time in the city and county. The 
individual defendants also stipulated in the agreement that 
they would not deliver any of the above material or substances 
to any other party than the California Reduction Company, 
nor at any other place than the one designated and chosen by 


that company. 
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The pleadings and the evidence in the cause show that the 
defendants had entered upon the execution of their agreement 
and the transaction of the business to which it related. No 
question is made as to the right of the plaintiff to exercise 
whatever privileges had been legally granted to Sharon, his 
associates and assigns. 

The object of the suit by the plaintiff corporation was to ob- 
tain a decree restraining the defendants, by injunction, from 
removing from the city and county of San Francisco, or depos- 
iting or dumping at any other place than at the works of the 
plaintiff, any of the garbage or other materials specified in the 
orders of the Board of Supervisors, or from infringing, directly 
or indirectly, the exclusive rights, privileges and franchises 
secured to the plaintiff as above stated. 

The Circuit Court, Judge Morrow presiding, passed a decree 
giving the relief asked. 94 Fed. Rep. 693. That decree was 
affirmed in the Circuit Court of Appeals, Judge Hawley deliv- 
ering the opinion of the court. 126 Fed. Rep. 29. 


Mr. R. T. Harding, with whom Mr. Garret W. McEnerney, 
Mr. Charles Page and Mr. Edward J. McCutchen were on the 
brief, for petitioners: 

Considered either as a franchise or a contract under the 
police power, the ordinance here involved is a violation of the 
Fourteenth Amendment of the Constitution of the United 
States, for the reason that for a period of fifty years it de- 
prives the householders of San Francisco of property of com- 
mercial value by transferring that property to the respondent, 
and this without requiring compensation to be made. 

For fifty years all property in the substances named is re- 
quired to be surrendered by the inhabitants of San Francisco 
to the complainant; and the householder must pay twenty 
cents per cubic yard for the reduction of the property surren- 
dered. It cannot be claimed that the articles required to be 
surrendered have no value. A number of the substances men- 
tioned are not only of value, but they have a commercial 
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value and are subjects of quotation in the daily fluctuating 
market reports, as, for instance, bones, broken crockery and 
tins. It is likewise true of house refuse as distinguished from 
garbage. See Alpers v. San Francisco, 32 Fed. Rep. 506, as 
to value of dead animals. 

Under these circumstances the ordinance is a substantial 
violation of the Fourteenth Amendment. Siate v. Robbins, 
124 Indiana, 308. 

Ordinances like this are unconstitutional because they in- 
volve a confiscation of property. Meyer v. Jones, 49 8S. W. 
Rep. (Ky.) 809; Iler v. Ross, 90 N. W. Rep. (Neb.) 961; Ren- 
dering Co. v. Behr, 77 Missouri, 91; Knauer v. Louisville, 45 
S. W. Rep. 510; State v. Morris, 47 La. Ann. 1664; Underwood 
v. Green, 42 N. Y. 140; Schoen v. Atlanta, 97 Georgia, 697; 
Gregory v. Mayor, 40 N. Y. 273. 

Conceding the ordinance to be otherwise constitutional, it is 
nevertheless invalid, because there is no authority of law for 
requiring householders to pay twenty cents per cubic yard for 
the reduction of the substances taken from them and given 
to the respondent by the ordinance. Slaughter House Cases, 
16 Wall. 36, do not sustain this charge and Walker v. Jamie- 
son, 140 Indiana, 591, can be distinguished. 

Considered either as a contract under the police power or as 
a franchise, the ordinance here involved never had any legal 
existence, for the reason that it was never lawfully enacted. 

Considered as a franchise, the ordinance is invalid for want 
of power to grant it and for a violation of the prescribed mode 
in the granting thereof, if there were power to grant it. 

There is no law of California under which the ordinance, 
considered as a franchise, could have been lawfully granted. 
The ordinance itself purports to have been granted solely un- 
der the authority contained in the franchise act of 1893, 
Stats. Cal., 1893, p. 298, which does not pretend to authorize 
the granting of franchises. Minturn v. La Rue, 23 How. 
435; Street Railway v. Detroit Railway, 171 U.S. 48. 

The grant of the franchise was invalid for the reason 
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that it was not sold to the highest bidder, as required by the 
act of 1893. Zanesville v. Gas Company, 47 Ohio St. 1; Thomp- 
son on Corp. § 5340; Waterloo Road Co. v. Cole, 51 California, 
386. 

Assuming, however, that the act of 1893 does authorize 
the granting of such a franchise, there is no provision therein 
or elsewhere which authorizes the granting of an exclusive 
franchise. 

Socialism has not become so dominant a principle in the 
police power that the State can assume or farm out a monopoly 
of all of the occupations subject to regulation under the police 
power. Jler v. Ross, 64 Nebraska, 710. 

To justify the exercise of the police power the public in- 
terest must require the interference, and the measures adopted 
must be reasonably necessary for the accomplishment of the 
purpose. Lawton v. Steele, 152 U.S. 133; Allgeyer v. Louisiana, 
165 U. 8. 578. 


Mr. Aldis B. Browne, with whom Mr. C. L. Tilden, Mr. 
Sheldon G. Kellogg and Mr. Alexander Britton were on the brief, 
for respondent: 

The orders are valid under the police power vested in the 
city and county of San Francisco. Slaughter House Cases, 16 
Wall. 25, 62; H. & St. J. R. Co. v. Husen, 95 U.S. 465; Lawton 
v. Steele, 152 U. 8. 1383; Dupont v. District of Columbia, 20 
App. D. C. 477, 487; Dillon, Mun. Corp. § 141; Harrington 
v. Providence, 20 R. I. 235; Ex parte Tuttle, 91 California, 589; 
Ex parte Lacey, 108 California, 326; New York v. Moeschen, 
72 N. E. Rep. (N. Y.) 231. 

In the city and county of San Francisco the Board of Super- 
visors was, and is, the body or board which formed the legis- 
lative department of the government of that municipality. 
McDonald v. Dodge, 97 California, 112, 114; Harrison v. 
Roberts, 78 Pac. Rep. 537, 540. And as such was entrusted 
with the exercise of the police power therein. Const., Cali- 
fornia, Art. XI, §11. 
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As to act of 1863 see Ex parte Schrader, 33 California, 279, 
and the right of the State to delegate police power to the city 
so far as necessary to protect the health of the inhabitants. 
Norjolk v. Flynn, 101 Virginia, 473. 

As to Iler v. Ross, 64 Nebraska, 710, and other cases cited 
by petitioner, see Smiley v. McDonald, 42 Nebraska, 5; Coombs 
v. McDonald, 43 Nebraska, 632; State v. Paysson, 47 La. Ann. 
1029. As to dead animal contracts see Alpers v. San Fran- 
cisco, 32 Fed. Rep. 503; Fertilizer Co. v. Lambert, 48 Fed. Rep. 
458. See also following cases relating to garbage contracts 
and ordinances. Walker v. Jameson, 140 Indiana, 591; Grand 
Rapids v. De Vries, 123 Michigan, 570; Dupont v. Dist. of 
Col., 20 App. D. C. 477; People v. Gardner, 100 N. W. 
Rep. (Mich.) 126; State v. Orr, 68 Connecticut, 101, 110; 
Ex parte Casinello, 62 California, 538; Kilvington v. Superior, 
83 Wisconsin, 222, 226; People v. Gordon, 81 Michigan, 570. 

The orders are not invalid because they confer an exclusive 
privilege. Slaughter House Cases, 16 Wall. 36, 66. It was 
necessary to grant an exclusive privilege in order to have the 
work properly done. For exclusive garbage and dead animal 
contracts upheld see cases cited supra and re Vandine, 6 Pick. 
187; Louisville v. Wible, 84 Kentucky, 290, 295. A similar 
rule applied as to text books. Bancroft v. Thayer, 5 Sawyer, 
502; Dickinson v. Cunningham, 37 So. Rep. (Ala.) 345; Lupes 
v. State, 103 Tennessee, 500; Cooley, Const. Lim., 5th ed., 225, 
note. 

The ordinances are not invalid as taking private property 
without compensation. The material has no value when 
gathered by scavengers and has no value until considerable 
expense and outlay shall have been incurred. That these or- 
dinances do not violate property rights see People v. Gardner, 
100 N. W. Rep. (Mich.) 126; Dupont v. Dist. of Col., 20 App. 
D.C. 477; Fertilizer Co. v. Lambert, 48 Fed. Rep. 458; 
State v. Orr, 68 Connecticut, 101; Harrington v. Providence, 
20 R. I. 235; Baker v. Brown, 12 Pick. 183, 193. And also 
in this court. Lawton v. Steele, 152 U.S. 133; Mugler v. Kan- 
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sas, 123 U. 8. 623, 661; Powell v. Pennsylvania, 127 U. 8. 678, 
685; Barbier v. Connolly, 113 U.S. 27; C., B. & Q. R. R. Co. 
v. Chicago, 166 U.S. 226, 255; Norfolk v. Flynn, 101 Virginia, 
473; Morgan S. S. Co. v. Louisiana, 118 U. S. 455. The 
eases already cited hold that it was within the discretion of 
the municipality to grant a term of fifty years. 

A municipality has the same right to exercise the police 
power in matters within its jurisdiction as the State. Slaughter 
House Cases and Louisville v. Wible, supra; see also Barbier 
v. Connolly, 113 U.S. 27; Yick Wo v. Hopkins, 118 U. 8. 370; 
Ex parte Lacey, 108 California, 326; Ex parte Tuttle, 91 Cali- 
fornia, 589; Ex parte Schraeder, 33 California, 279, 284. 

The orders do not interfere with the occupation of scaven- 
gers. See Jler v. Ross and Grand Rapids v. De Vries, supra; 
Rendering Co. v. Behr, 7 Mo. App. 345, 582. 

The charges authorized to be made upon those deliver- 
ing garbage do not make the orders invalid. Raymond v. 
Fish, 51 Connecticut, 80, 96; King v. Davenport, 98 Illinois, 
305; Walker v. Jameson, 140 Indiana, 591; Meyer v. Jones, 
20 Ky. Law Rep. 1632; Smiley v. McDonald, 42 Nebraska, 
5, and other cases cited supra. These charges correspond 
to inspection fees. Wallis v. Standard Oil Co., 50 Minnesota, 
290. 


Mr. Justice Haruan, after making the foregoing statement, 
delivered the opinion of the court. 


The defendants insist that the ordinances in question are in- 
valid for the want of power in the Board of Supervisors to adopt 
them. This objection does not seem to be well taken. By the 
California constitution of 1849 it was provided that ‘the Leg- 
islature shall have power to provide for the election of a Board 
of Supervisors in each county, and those supervisors shall 
jointly and individually perform such duties as may be pre- 
scribed by law.” Subsequently, by an act approved April 25, 
1863, it was provided that ‘‘the Board of Supervisors of the 
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city and county of San Francisco shall have power, by regu- 
lation or order, . . . to authorize and direct the sum- 
mary abatement of nuisances; to make all regulations which 
may be necessary or expedient for the preservation of the 
public health and the prevention of contagious diseases; to 
provide, by regulation, for the prevention of contagious dis- 
eases; to provide, by regulation, for the prevention and sum- 
mary removal of all nuisances and obstructions in the streets, 
alleys, highways and public grounds of said city and county,” 
ete. Cal. Stat. 1863, p. 540. Again, in the state constitution 
of 1879, it was provided that “‘any county, city, town or town- 
ship may make and enforce within its limits all such local, po- 
lice, sanitary and other regulations as are not in conflict with 
general laws.’’ Art. XI, §11. Further, by an act, approved 
March 23, 1893, it was provided, among other things, that 
every franchise or privilege to erect or lay telegraph or tele- 
phone wires, to construct or operate railroads along or upon 
any public street or highway, or “‘to exercise any other privi- 
lege whatever hereafter proposed to be granted by the Board 
of Supervisors, Common Council, or other governing or legis- 
lative body of any county, city and county, city, town or dis- 
trict within this State, shall be granted upon the conditions in 
this act provided, and not otherwise.” One of those condi- 
tions was that the fact that such franchise or privilege had been 
made, together with a statement that it was proposed to grant 
the same, should be advertised—the franchise or privilege to 
be awarded to the highest bidder. Cal. Stat. 1893, p. 288. 

It may be here observed that under the charter of San Fran- 
cisco the Board of Supervisors for the city and county of San 
Francisco constituted the legislative department for that mu- 
nicipality. McDonald v. Dodge, 97 California 112, 114; Harri- 
son Vv. Roberts, 145 California 173. 

In the above constitutional and statutory provisions is found 
full authority for the Board to make and enforce, within the 
city and county of San Francisco, all such reasonable sanitary 
and other regulations as are not in conflict with any general 
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statute or with the constitution, and which have for their ob- 
ject the preservation of the public health, by whatever cause 
endangered. It was substantially so ruled in the Circuit Court 
of the United States, Northern District of California, in Alpers 
v. City and County of San Francisco, 32 Fed. Rep. 503, Mr. 
Justice Field delivering the opinion of the court. The ruling 
in that case was followed in National Fertilizer Co. v. Lambert, 
48 Fed. Rep. 458. See also The People v. Board of Super- 
visors of Contra Costa County, 122 California, 421. 

It is said that the grant to Sharon, his associates and assigns, 
was, in no sense, a franchise. It is true that the title of the act 
of 1893 refers only to franchises. But the body of the act 
shows that the legislature intended to embrace privileges, 
exercised under public authority and not alone what may be, 
strictly, franchises. The exclusive right granted to Sharon, 
his associates and assigns, was certainly a privilege, and the 
Board of Supervisors had power to grant it in order to protect 
the public health. But independently of the above statutes 
the Board had power, under the constitution of the State, to 
make such sanitary regulations as were not inconsistent with 
the general laws, and that broad power carried with it the 
power, by contract and ordinance, to guard the public health 
in all reasonable ways. 

The defendants criticise the ordinances because they give 
the exclusive privileges in question for a period of fifty years. 
But whether the period during which such privileges might be 
exercised, should be long or short, was a matter in the wise 
discretion of the Board and determinable wholly upon grounds 
of public policy. It may be that grants by public authority 
of privileges to be exercised for the benefit or in behalf of the 
public ought never to be for long periods. But it suffices to 
say that no such consideration can control the action of the 
judiciary. 

The defendants insist that the ordinances in question are in 
violation of the Fourteenth Amendment of the Constitution, 
in that they deprive the householders of San Francisco of prop- 
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erty of value, by transferring it to the Sanitary Reduction 
Works, without requiring compensation to be made; this, it is 
contended, being in violation of the Fourteenth Amendment. 
Chicago, B. & Q. R. R. Co. v. Chicago, 166 U.S. 226. 

We do not perceive that the defendant corporation of Colo- 
rado and the individual defendants who are not householders 
are entitled to raise any such question. If the householders 
do not complain but by silence assent to what the Board did, it 
is not for others to say that the property of householders is 
taken for public use without compensation; for householders, 
if so minded, may waive any right they have to compensation 
for their property destroyed to protect the public health. The 
individual defendants, in their answer, claim to be household- 
ers in San Francisco. But it seems that only about six of 
them are householders. The presence, however, of that num- 
ber as defendants makes it appropriate, to consider the objec- 
tion just stated upon its merits. 

In determining the validity of the ordinances in question it 
may be taken as firmly established in the jurisprudence of this 
court that the States possess, because they have never surren- 
dered, the power—and therefore municipal bodies, under leg- 
islative sanction, may exercise the power—to prescribe such 
regulations as may be reasonable, necessary and appropriate, 
for the protection of the public health and comfort; and that 
no person has an absolute right “to be at all times and in all 
circumstances wholly freed from restraint;” but “persons and 
property are subject to all kinds of restraints and burdens, 
in order to secure the general comfort, health, and general 
prosperity of the State’””—the public, as represented by its con- 
stituted authorities, taking care always that no regulation, 
although adopted for those ends shall violate rights secured 
by the fundamental law nor interfere with the enjoyment of 
individual rights beyond the necessities of the case. Equally 
well settled is the principle that if a regulation, enacted by 
competent public authority avowedly for the protection of 
the public health, has a real, substantial relation to that object, 
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the courts will not strike it down upon grounds merely of pub- 
lic policy or expediency. Railroad Co v. Husen, 95 U. S. 465, 
470, 471; Mugler v. Kansas, 123 U. 8. 623, 661; Lawton v. 
Steele, 152 U.S. 133, 1386; Atkin v. Kansas, 191 U. 8. 207, 223; 
Jacobson v. Massachusetts, 197 U.S. 11, 27. In the recent case 
of Dobbins v. Los Angeles, 195 U. 8S. 223, 235, this court said 
that. “every intendment is to be made in favor of the lawful- 
ness of the exercise of municipal power making regulations to 
promote the public health and safety, and that it is not the 
province of the courts, except in clear cases, to interfere with 
the exercise of the power reposed by law in municipal corpo- 
rations for the protection of local rights and the health and 
welfare of the people in the community.” 

The record abundantly discloses the grounds upon which 
the Board of Supervisors proceeded, in adopting the ordinances 
in question. 

The preamble to Order No. 2965 shows that, in the judgment 
of the Board, the only effective mode to dispose of house refuse, 
butchers’ offal, garbage, putrid or offensive animal or vegetable 
matter, refuse, ashes or other like matter, and to prevent such 
substances from being deposited in or upon the lots, lands and 
public streets of the city and county, or in the waters of the 
bay, to the prejudice of the public health, was by cremation or 
by some process of chemical reduction. The conviction of 
the Board that decided action on the subject was imperatively 
demanded for the general good seems to have strengthened. 
For, Order No. 12, adopted a year later, stated in its preamble 
that from time to time during previous years, the dumping 
of garbage, dirt, offal, house refuse, matter, ashes, cinders, 
sludge, acids or like matter, to fill in lots, and particularly in 
filling in water lots, had become so objectionable and delete- 
rious to the public health that the attempt was made to miti- 
gate such nuisances by covering them over with sand; that it 
had, however, beccme apparent that lots so filled and covered 
had thrown off noxious gases, deleterious to the public health, 
and when epidemic diseases were prevalent would become a 








320 OCTOBER TERM, 1905. 
Opinion of the Court. 199 U. 8. 


fruitful source of danger to the sanitary wellbeing of citizens; 
and that the Board of Health had called attention to and con- 
demned the disposing of garbage and refuse matter for the 
purpose of filling in lots. Such were the reasons which moved 
the Board of Supervisors to adopt that order making it unlaw- 
ful to deposit any of such substances upon streets, lots or lands, 
or in any water or waterway, within the city and county, and 
requiring that they be delivered at the plaintiff's works, to 
be there cremated and destroyed or subjected to such disposi- 
tion and treatment as would effect a complete combustion of 
all gases and odors arising therefrom. 

We perceive no ground to doubt the good faith of the Board 
of Supervisors; nor can we say that the mode adopted for the 
suppression of the evils in question was arbitrary or did not 
have a real, substantial relation to the protection of the public 
health. 

Many of the questions involved in municipal sanitation 
have proved to be difficult of solution. There is no mode of 
disposing of garbage and refuse matter, as found in cities and 
dense populations, which is universally followed. In some 
cities garbage receptacles, properly covered, are provided, 
sometimes by the householder, sometimes by the municipal 
authorities or the garbage collector. But even such devices 
often prove to be worthless for want of proper attention to 
them by householders. Then, the question arises for the 
consideration of the municipal authorities as to the frequency 
of the removal of garbage. The practice is not at all uniform. 
In some cities, it is collected seven times a week; in others, six, 
four, and three times a week. Again, questions arise as to 
the mode in which garbage should be collected, and the state- 
ment is made by those who have investigated the subject, 
that while ‘‘there appears a well-nigh unanimous demand on 
the part of health officers and oftentimes of the public gene- 
rally, for the municipal collection of garbage,’’ the ‘‘ problem 
of garbage disposal has not been solved.’’ Chapin’s Municipal 
Sanitation in the United States, p. 670. Similar observations 
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might be made in reference to what is commonly called dry 
refuse, which, in many cities, includes ashes and all the rub- 
bish accumulated in private houses, stores, market houses, 
and like places. 

These references to the different methods employed to dis- 
pose of garbage and refuse have been made in order to show 
that the Board had before them a most difficult problem— 
unsolved by experience or science—as to the best or most 
appropriate method of protecting the public health in the 
matter of the disposal of the garbage, refuse and other materials 
found on private premises, and in hotels, restaurants and like 
places. The State, charged with the duty of safeguarding the 
health of its people, committed the subject to the wisdom and 
discretion of the Board of Supervisors. The conclusion it 
reached appears in the ordinances in question, and the courts 
must accept it, unless these ordinances are, in some essential 
particular, repugnant to the fundamental law. The general 
result which the Board of Supervisors sought to bring about 
was by cremation, or by such other treatment of the materials 
as would effect a complete combustion of all gases and odors 
arising therefrom. ‘‘Cremation,” it is said, ‘‘is exclusively 
employed for getting rid of the garbage in England, and on the 
continent of Europe, and is rapidly coming into use in the 
United States”—the destruction by fire being theoretically 
“an ideal way, from a sanitary standpoint, for the disposal 
of garbage.” Chapin, p. 714. 

The defendants insist that the requirement that the sub- 
stances mentioned should be delivered at the plaintiff's works 
for cremation or destruction, at the expense of the person, 
company or corporation conveying the same, was a taking of 
private property for public use without compensation. We 
cannot assent to this view. It is the duty, primarily, of a 
person on whose premises are garbage and refuse material to 
see to it, by proper diligence, that no nuisance arises there- 
from which endangers the public health. The householder 
may be compelled to submit even to an inspection of his 
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premises, at his own expense, and forbidden to keep them or 
allow them to be kept in such condition as to create disease. 
He may, therefore, have been required, at his own expense, 
to make, from time to time, such disposition of obnoxious 
substances originating on premises occupied by him as would 
be necessary in order to guard the public health. If the house- 
holder himself removed them from his premises, it must have 
been at his own expense; and the scavenger who took to the 
crematory the material from the premises of origin, under some 
arrangement with the householder, was, in effect, the repre- 
sentative, in that matter, of the householder, and was per- 
forming a duty resting upon the householder. So that, if the 
requirement that the person conveying the material should 
pay a given price for having it cremated or destroyed, in effect, 
put some expense on the householder, that gave him no ground 
for complaint; for it was his duty to see to the removal of 
garbage and house refuse, having its origin on his premises. 
Still less has the licensed scavenger a right to complain; for 
his right to convey garbage and refuse through the public 
streets, in covered wagons, was derived from the public, and 
he was subject to such regulations as the constituted authori- 
ties, in their exercise of the police power, might adopt. The 
whole arrangement may be fairly regarded as one in the in- 
terest and for the convenience of the householder. He gets 
his proportionate benefit of any revenue derived by the city, 
and at the same time shares the protection given to him by 
the community. Nor did the destruction of garbage and ref- 
use, at an approved crematory, amount, in itself, and under 
the circumstances disclosed, to a taking of private property 
for public use without compensation, even if some of the sub- 
stances destroyed at the crematory had a value for certain 
purposes. The authorities were not bound, prior to the re- 
moval of such substances from the premises on which they 
were found, to separate those that were confessedly worth- 
less from those which might be utilized. The garbage and 
refuse matter were all together, on the same premises, and as a 
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whole or in the mass they constituted a nuisance which the 
public could abate or require to be abated, and to the con- 
tinuance of which the community was not bound to submit. 
And when the obnoxious garbage and refuse were removed 
from the place of their origin and put in covered wagons to be 
earriel away, the municipal authorities might well have 
doubted whether the substances that were per se dangerous 
or worthless would be separated from such as could be utilized 
and whether the former would be deposited by the scavenger 
at some place that would not endanger the public health. 
They might well have thought that the safety of the com- 
munity could not be assured unless the entire mass of garbage 
and refuse, constituting the nuisance, from which the danger 
came, was carried to a crematory where it could be promptly 
destroyed by fire; and thus minimize the danger to the public 
health. 

Be all this as it may, the cremation and destruction of gar- 
bage and house refuse, under the authority of the municipal 
authorities, proceeding upon reasonable grounds, and at a 
place designated by law, as a means for the protection of the 
public health, cannot be properly regarded, within the mean- 
ing of the Constitution, as a taking of private property for 
public use, without compensation, simply because such gar- 
bage and house refuse may have had, at the time of its de- 
struction, some element of value for certain purposes. With 
the knowledge of the householder the scavenger receives the 
garbage and refuse matter, that which, if separated, might 
have value being mingled with that which is, in itself, noxious 
and worthless. The entire mass goes into the same covered 
wagon, and the authorities are not bound, before its destruc- 
tion at the crematory, to cause the good to be separated from 
the bad, but could require, as the ordinances in question did, 
that the substances be promptly conveyed to the designated 
crematory and destroyed by fire. Such a disposition of the 
contents cannot be regarded as a taking of private property 
for public use without compensation. 
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This court has said that ‘‘the possession and enjoyment of 
all rights are subject to such reasonable conditions as may be 
deemed by the governing authority of the country essential 
to the safety, health, peace, good order and morals of the 
community. Even liberty itself, the greatest of all rights, is 
not an unrestricted license to act according to one’s own will.” 
Crowley v. Christensen, 137 U.S. 86, 89. In Mugler v. Kansas, 
123 U. 8. 623, 669, it appeared that certain distillery property 
in Kansas was purchased, at a time when it was lawful in that 
State to manufacture and sell spirituous liquors, but which 
property, by reason of the subsequent prohibition of such 
manufacture and sale, had become of no value, or had ma- 
terially diminished in value. The owner insisted that by the 
necessary operation of the prohibitory statute, his property 
was in whole or in part taken for public use without com- 
pensation. But this court said: ‘‘The power which the States 
have of prohibiting such use by individuals of their property 
as will be prejudicial to the health, the morals, or the safety 
of the public, is not—and, consistently with the existence and 
safety of organized society, cannot be—burdened with the 
condition that the State must compensate such individual 
owners for pecuniary losses they may sustain, by reason of 
their not being permitted, by a noxious use of their property, 
to inflict injury upon the community. The exercise of the 
police power by the destruction of property which is itself a 
public nuisance, or the prohibition of its use in a particular 
way, whereby its value becomes depreciated, is very different 
from taking property for public use, or from depriving a per- 
son of his property without due process of law. In the one 
case, a nuisance only is abated; in the other, unoffending 
property is taken away from an innocent owner.” In Sedg- 
wick’s Treatise on Statutory and Constitutional Law the au- 
thor says that ‘‘the clause prohibiting the taking of private 
property without compensation is not intended as a limita- 
tion of those police powers which are necessary to the tran- 
quillity of any well-ordered community, nor of that general 
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power over private property which is necessary for the orderly 
exercise of all governments. It has always been held that 
the legislature may make police regulations, although they 
may interfere with the full enjoyment of private property, 
and though no compensation is made.” pp. 434, 435. 

Without further discussion, we hold, for the reasons stated, 
that the Circuit Court and Circuit Court of Appeals properly 
refused to adjudge that these ordinances were invalid. 

Other questions have been discussed by counsel, but they 
do not require special notice at our hands. We are content 
with the disposition made of them in the courts below. 

The decree of the Circuit Court of Appeals is 

Affirmed. 


Mr. Justice BREWER and Mr. Justice PEcKHAM dissented. 
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Reduction Co., v. Sanitary Works, ante, p. 306, followed as to the power 
of municipal authorities to make suitable regulations for the disposition 
of garbage, and that such regulations do not amount to a taking of private 
property for public use without compensation within the meaning of the 
Federal Constitution. 

Property rights of individuals must be subordinated to the general good 
and if the owner of garbage suffers any loss by its destruction he is com- 
pensated therefor in the common benefit secured by the regulation re- 
quiring all garbage to be destroyed. 

Courts may take judicial notice of the effect of garbage on the public health. 

The fact that a law relating to jury trials applicable to a particular county 
in a State is different from the general law on that subject applicable to 
all other counties is not necessarily a discrimination against the people 
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of the county affected and a denial of the equal protection of the law, 
and so held, in this case, it appearing that every person within the county 
affected was accorded equal protection of the law prevailing there. 


THE facts are stated in the opinion. 
Mr. Fred A. Baker for plaintiff in error. 


Mr. T. E. Tarsney and Mr. John B. Corliss for defendant 
in error. 


Mr. Justice Haran delivered the opinion of the court. 


This appeal raises for consideration the question whether a 
certain ordinance of the city of Detroit, relating to the collec- 
tion and disposition of garbage within that city, is repugnant 
to the Fourteenth Amendment of the Constitution of the 
United States. 

By the ordinance in question it was made the duty of the 
occupant or occupants of every dwelling house or other build- 
ing in the city of Detroit to provide a suitable and watertight 
box, or other vessel of a convenient size, to be handled by the 
garbage collector, in which such occupant or occupants should 
cause to be placed or deposited ‘‘all offal, garbage and refuse 
animal and vegetable matter of the premises.” Such occu- 
pants were required to keep the box or other vessel in the alley 
in rear of their premises, or at a place on the premises most 
accessible to the person collecting the garbage and offal; and 
it was made unlawful to put anything but refuse animal and 
vegetable matter in the vessel used for garbage and offal. If 
the vessel was placed in the alley it must be provided with a 
tight cover, properly hinged, and located next to the lot line, 
from which it should not project more than two feet into the 
alley. Section 1. 

The remaining sections of the ordinance are in these words: 

“$2. The word ‘garbage’ shall be held to include every 
refuse accumulation of animal, fruit or vegetable matter that 
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attends the preparation, use, cooking, dealing in or storing of 
meat, fish, fowl, food, fruit or vegetables, including dead ani- 
mals and condemned foods found within the city limits. All 
garbage shall be collected in watertight closed metal boxes, 
and such boxes shall be purified as often as the health officer 
may direct, and shall have painted thereon the word ‘Garbage.’ 

‘$3. It is hereby made the duty of the contractor with the 
city of Detroit for the collection and removal of garbage and 
dead animals to collect and remove, in accordance with the 
ordinances and contract of the city, all garbage, dead animals, 
fish and refuse animal and vegetable matter found within the . 
city limits. No other person or party except the city con- 
tractor or its agents shall carry, convey or transport through 
the streets, alleys or public places of the city of Detroit such 
materials, and it shall be unlawful for any person to interfere 
in any manner with the collection and disposal of such mate- 
rials by the city contractor. 

“$4, It shall be unlawful for any person to deposit, throw 
or place any garbage, fish, dead animals or refuse animal or 
vegetable matter in any avenue, alley, street or other public 
place within the city of Detroit; nor shall any person place 
such materials upon any private property, whether owned by 
such person or not, unless the same shall be enclosed in proper 
vessels or boxes, as provided in section 1. 

“$5. The collection and removal of garbage shall be under 
the supervision of the board of health and it shall be the duty 
of the board of health and police department, through their 
proper officials and agents, to enforce the provisions of this 
ordinance.” Revised Ordinances of 1895 as amended in 1901. 

The city of Detroit rests the authority of its council to pass 
this ordinance upon its charter, which contains the following 
provisions: “‘The council shall have power to provide for the 
preservation of the general health of the inhabitants of the city, 
and to make regulations to secure the same; . . . toabate - 
or remove any nuisance; . . . to prohibit and prevent 
any person from having on his premises any substance or thing 
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that is unwholesome or nauseous; and to authorize the removal 
thereof; . . . The common council is also empowered to 
enact and provide, by appropriate ordinance, for the manner 
of collecting, transporting, conveying and handling of garbage, 
and all animal and vegetable matter and refuse in said city; 

and to require all persons in said city to dispose of the 
same in the manner provided by said common council in said 
ordinance for the removal and destruction thereof, and to im- 
pose and enforce appropriate penalties for any violation of 
said ordinance.” Sec. 43, chap. 7, par. 130, Charter of the 
City. 

By additional legislation in 1889 the Common Council was 
given the power “‘to advertise for proposals and contract for 
the removal, disposition and destruction of garbage and all 
animal and vegetable refuse for a term of years.” 

In 1901 the city and the Detroit Sanitary Works, a corpo- 
ration of Michigan, entered into a written agreement, by which 
the latter undertook to collect, remove and dispose of all 
garbage and dead animals within the limits of the city of 
Detroit for the term of ten consecutive fiscal years, beginning 
July 1, 1901. In consideration of the faithful performance 
of the conditions and specifications specified in the agreement 
the city agreed to pay to the Sanitary Company the sum of 
$515,000, in equal monthly instalments of $4,291.66§ during 
the continuance of the contract. 

The agreement between the city and the Sanitary Works 
contained, among others, the following provisions: “1. Gar- 
bage shall be understood to consist of all refuse animal or 
vegetable matter, including dead animals, found within the 
city limits, coming from private or public premises within the 
city. 2. The time for making the collection of garbage and 
dead animals shall be as follows, to wit: (a) Within and upon 
the public markets daily. (6) Within the two-mile circle as 
shown from the maps of the city, and from all hotels, restau- 
rants, hospitals, slaughterhouses, and all other places where 
animals, game or fowl are killed within the said city of Detroit, 
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collections daily. (c) Within all other portions of the city, 
collections three times in each week, times as nearly equally 
divided as possible. The work of collecting said garbage shall 
be performed to the satisfaction and under the supervision of 
the board of health. (d) The board of health shall have au- 
thority to order daily collections outside of the two-mile circle 
whenever in its judgment it is necessary. The health officer 
shall also have authority to order extra collections to be made 
at any time when necessary, the contractor shall be required 
to cause such collections to be made within three hours of the 
time when such order is received by him.  (e) Garbage shall 
be collected in and transported through the streets of the city 
in vehicles with watertight closed metal boxes. 3. All gar- 
bage must be taken at least two miles outside the limits of the 
city of Detroit and disposed of in such manner as to entail no 
damage or claim against the city of Detroit for such disposal. 
4. It is expressly agreed that no garbage or other refuse col- 
lected by said contractor shall be dumped into the Detroit 
River or any of its tributaries, or into Lake Erie or any other 
lake. The common council reserves the right to make such 
rules and regulations with reference to the collection of the 
garbage as may from time to time be deemed necessary. No 
employé of the contractor shall receive in the city of Detroit 
less than one and fifty one-hundredths dollars ($1.50) per day. 
In case said second party shall fail to collect garbage or dead 
animals in accordance with this contract, and such failure shall 
continue for the period of twenty-four (24) hours after a 
written notice from the board of health of the city of De- 
troit, then, and in such case, said second party shall be liable 
to and shall pay to the said party of the first part the pen- 
alty of two dollars ($2.00) for each and every such failure so 
to do.” 

Upon the complaint of an agent of the Sanitary Works, 
Gardner, the plaintiff in error, was arrested by warrant issued 
out of the Recorder’s Court of Detroit, charged with having 
violated the above ordinance by unlawfully and willfully carry- 
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ing, conveying and transporting garbage through the streets 
and alleys of Detroit, he not being the city contractor or its 
agent. 

The defendant pleaded not guilty, was tried and found guilty 
by a jury, and fined ten dollars. 

There was no dispute at the trial as to the facts. It ap- 
peared that the defendant gathered and transported refuse 
from the tables of hotels, of the kinds described in the statute 
as garbage—acting in such matter, not for the city con- 
tractor, but for the person who bought such material from the 
proprietors of the hotels. He violated the statute, and was 
liable to the prescribed penalty, unless the ordinance was in- 
valid. The judgment of conviction in the Recorder’s Court 
was affirmed by the Supreme Court of Michigan, all the judges 
(except one who did not sit) concurring. 100 N. W. Rep. 
126. 

The contention of the accused at the trial was that the gar- 
bage or swill accumulated at hotels was property, and that 
the third section of the ordinance directing the city contractor 
to collect and remove it deprived the owner of his property 
without compensation, and therefore was in violation of the 
Fourteenth Amendment of the Constitution of the United 
States. 

This contention was overruled by the trial court, the judge 
saying to the jury: “The defendant in this case was transport- 
ing what confessedly was garbage. It is well settled that no 
one may claim damages because of enforced obedience to a 
police regulation designed to secure and protect public health. 
It is manifest that, were individuals permitted to escape the 
regulation fixed by the common council and dispose of garbage 
as they severally saw fit, all system in the collection and re- 
moval of refuse matter would be destroyed. Even if this gar- 
bage have some value for some such use as that to which the 
respondent’s employer put it, the feeding of hogs, the courts 
will not, at the expense of the public health, recognize that this 
refuse matter, in its legal aspect, is property. No property 
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right has, therefore, been violated.’ The Supreme Court of 
the State thus disposed of the question: “The defendant at- 
tacks the validity of the ordinance as it relates to garbage or 
refuse from the tables of hotels. Similar ordinances have been 
before the court and sustained in People v. Gordon, 81 Michi- 
gan, 306, and Grand Rapids v. De Vries, 123 Michigan, 570. 
In these cases the question of whether there is a property right 
in refuse was not raised in the form in which it is here presented, 
although in the case last cited it was quite plainly implied that 
the common council, in the exercise of the police power, had 
the right to treat as a nuisance all such refuse as is unfit for 
human food. The court may well take judicial notice that 
table refuse when dumped into receptacles kept for that pur- 
pose will speedily ferment and emit noisome odors, calculated 
to affect the public health. If in providing against such a 
nuisance, the owner of such material suffers some slight loss, 
the inconvenience or loss is presumed to be compensated in 
the common benefit secured by regulation. Horr and Burns, 
Mun. Corp. § 220. The precise question involved in the present 
case was considered in the well-reasoned opinion of Judge Shep- 
ard in Dupont v. District of Columbia, 20 App. D. C. 477, and 
the conclusion reached fully sustains the holding of the trial 
judge.” 

Upon the general subject of the exercise of police powers 
by municipalities proceeding under legislative sanction for the 
protection of the public health, the views of this court have been 
set forth in the ease of California Reduction Co. v. Sanitary 
Reduction Works, ante, p. 306, just decided, and what has been 
said in the opinion in that case is, we think, decisive against 
the present defendant. It is appropriate, however, to make 
some observations in reference to certain features of the 
present case. 

The defendant insists that it is part of the common knowl- 
edge of the country that the refuse from kitchens, tables, hotels 
and restaurants is valuable as food for swine, and is property 
within the meaning of the constitutional provision which for- 
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bids the taking by any State of private property for public 
use without compensation. Of course, all know that such a 
use of refuse is not uncommon in some localities, although 
modern investigation shows that a good deal may be said 
against such a practice. It is believed by some that the feed- 
ing of garbage to swine produces an inferior quality of pork. 
There is authority for the statement that in 1889 the Massa- 
chusetts Board of Health reported, as the result of its investi- 
gation, that garbage-fed hogs were afflicted with trichinosis 
to the extent of thirteen per cent. In some States it is for- 
bidden by statute to feed garbage to milch cows, and in some 
cities it is forbidden to sell milk from garbage-fed cows. Cha- 
pin’s Municipal Sanitation in the United States, 699, 700. We 
do not, of course, express any opinion as to these matters, and 
refer to them only in order to bring out the thought that the 
question before the municipal authorities of Detroit was one 
in respect of which there was room for difference of views as 
to what means were best for the protection of the public 
health. Looking at the matter in a practical light, we are 
unable to say that the means devised by the city council and 
indicated by its action were plainly unreasonable or unnec- 
essary or did not have a real, substantial relation to the pro- 
tection of the public. 

Touching the suggestion that garbage and refuse are valu- 
able for the manufacture of merchantable grease and other 
products it is sufficient, in view of what we have said in the 
other case, to remark that it was a controlling obligation of the 
city, which it could not properly ignore, to protect the health 
of its people in all lawful ways having relation to that object; 
and if, in its judgment, fairly and reasonably exercised, the 
presence of garbage and refuse in the city, on the premises of 
householders and otherwise, would endanger the public health, 
by causing the spread of disease, then it could rightfully re- 
quire such garbage and refuse to be removed and disposed of, 
even if it contained some elements of value. In such cireum- 
stances, the property rights of individuals in the noxious 
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materials described in the ordinance must be subordinated 
to the general good. If it be said that the city might have 
adequately guarded the public health and at the same time 
saved the property rights of its owner on whose premises gar- 
bage and refuse were found, the answer is that the city evi- 
dently thought otherwise, and we cannot confidently say that 
its constituted authorities went beyond the necessities of the 
case and exceeded their proper functions when they passed 
the ordinance in question. Those ordinances cannot, there- 
fore, according to well-settled principles, be held to be want- 
ing in the due process of law required by the Constitution. 
The defendant further contends, as he contended in the 
Supreme Court of the State, that the act of the Michigan legis- 
lature, creating the Board of Jury Commissioners for Wayne 
County, in which the present trial occurred, denies to accused 
persons and other litigants in that county the equal protection 
of the laws. The ground of this contention is, that by the 
general laws of the State the officers authorized to raake and 
return the jury list were elected by the people in their several 
townships and in city wards, Const., Art. XI, §1; Attorney 
General v. Detroit, 29 Michigan, 108, and required that jurors 
should be of those who are assessed on the assessment roll, 
while by the Wayne County jury law of 1893, as amended in 
1895, Pub. Acts, 1893, p. 337; Pub. Acts, 1895, p. 69, the jury 
lists are made up and returned by a board of seven jury com- 
missioners, appointed by the Governor, with the consent of 
the Senate, and the names of persons to be returned need not 
appear on the assessment rolls. This difference between the 
general law relating to jury trials and the special law relating 
to Wayne County, it is said, constitutes a discrimination against 
the people of that county, and amounts to a denial to them of 
the equal protection of the law. This view does not com- 
mend itself to our judgment. It is fully met and shown not 
to be sound, by the judgment in Missouri v. Lewis, 101 U. 8. 
22, 30, where Mr. Justice Bradley, speaking for the court, and 
referring to the Fourteenth Amendment, said: ‘The last re- 
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striction, as to the equal protection of the laws, is not violated 
by any diversity in the jurisdiction of the several courts as to 
subject matter, amount, or finality of decision, if all persons 
within the territorial limits of their respective jurisdictions 
have an equal right, in like cases and under like circumstances, 
to resort to them for redress. Each State has the right to 
make political subdivisions of its territory for municipal pur- 
poses, and to regulate their local government. As respects 
the administration of justice, it may establish one system of 
courts for cities and another for rural districts, one system for 
one portion of its territory and another system for another por- 
tion. Convenience, if not necessity, often requires this to be 
done, and it would seriously interfere with the power of a 
State to regulate its internal affairs to deny to it this right. 
We think it is not denied or taken away by anything in the 
Constitution of the United States, including the amendments 
thereto. 

“We might go still further, and say, with undoubted truth, 
that there is nothing in the Constitution to prevent any State . 
from adopting any system of laws or judicature it sees fit for 
all or any part of its territory. If the State of New York, 
for example, should see fit to adopt the civil law and its method 
of procedure for New York City and the surrounding counties, 
and the common law and its methods of procedure for the 
rest of the State, there is nothing in the Constitution of the 
United States to prevent its doing so. This would not, of 
itself, within the meaning of the Fourteenth Amendment, be 
a denial to any person of the equal protection of the laws. 
If every person residing or being in either portion of the State 
should be accorded the equal protection of the laws prevailing 
there, he could not justly complain of a violation of the clause 
referred to. For, as before said, it has respect to persons and 
classes of persons. It means that no person or class of per- 
sons shall be denied the same protection of the laws which is 
enjoyed by other persons or other classes in the same place 
and under like circumstances.” 
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Perceiving no error in the record touching any Federal 


question, the judgment is 
Affirmed. 


Mr. Justice Brewer and Mr. Justice PeckHam dissent 
from the opinion so far as it relates to the ordinances in ques- 


tion. 





HARTMAN vr. BUTTERFIELD LUMBER COMPANY. 


ERROR TO THE SUPREME COURT OF THE STATE OF MISSISSIPPI. 


No. 44. Argued November 7, 1905.—Decided November 27, 1905. 


A homesteader, after obtaining his patent, conveyed to a lumber company 
all the standing timber on the land and other rights therein pursuant to 
a contract made prior to the issuing of the patent; subsequent!y he con- 
veyed all his interest in the land to one who thereupon claimed the timber 
on the ground that the prior conveyance was void as violative of the land 
laws and land policy of the United States. Held, that: 

When the patent issues to a homesteader the full legal title passes to the 
patentee and he may do with the land that which he sees fit. 

An executed contract, voluntarily executed, without fraud or duress, is 
binding and cannot be repudiated by the party who executed it, and one 
whose interest in land is acquired subsequently to a conveyance thereof 
by the owner has no higher right to question the conveyance than the 
grantor had. 

Although the grantee of the timber might not have been able to enforce 
the contract because void as made in violation of the land laws of the 
United States, the conveyance having been voluntarily made after the 
issuing of the patent, could not be attacked on that ground by the grantor 
or his subsequent grantee. Whether the Government itself could chal- 
lenge the conveyance not decided. 


In December, 1892, Esau Harness received a patent from 
the United States for 160 acres of land in Lincoln County, 
Mississippi. On January 28, 1893, he conveyed to the Nor- 
wood and Butterfield Company all the pine timber on the land 
“and a right of way through and across the land for roads, 
trams or railroads 100 feet wide.” This instrument was filed 
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for record February 10, and the complainant below (defendant 
in error here) subsequently obtained a deed from the Norwood 
and Butterfield Company. On January 30, 1893, the patentee 
conveyed his entire interest in the land as security for supplies 
and merchandise to be furnished by Hartman, the plaintiff in 
error (defendant below), during the year 1893. This deed 
was filed for record January 31, 1893. On December 14, 1894, 
the trustee therein named sold and conveyed the land to 
Hartman. 

This suit was brought in the Chancery Court of Lincoln 
County, Mississippi, to establish the prior right of the com- 
plainant to the timber and right of way. The bill charged 
that the defendant had actual notice of the conveyance from 
the patentee to the Norwood and butterfield Company when 
he accepted the trust deed from the patentee, and therefore 
that he was subordinated in right to those claiming under the 
first conveyance, although it was not placed on record until 
after the execution and record of the deed of trust. It ap- 
peared in the testimony that prior to the patent the patentee 
had contracted with the Norwood and Butterfield Company 
to convey to it the timber and right of way. He himself tes- 
tified that he had made such a contract, both before and after 
he had received the patent. The Supreme Court of the State, 
deciding in favor of the complainant, 82 Mississippi, 494, con- 
sidered the effect of the contract made before the patent upon 
the validity of the subsequent conveyance to the Norwood 
and Butterfield Company, saying: 

‘“‘We are driven to the conclusion that the decree of the court 
below must have been the result of an opinion that the agree- 
ment between Esau Harness and the grantor of appellant that, 
in consideration of the advance money to perfect his home- 
stead entry and get his patent, Esau would sell the timber on 
the land in controversy, was against the public policy and void, 
and made void also the subsequent sale of the timber to reim- 
burse for that advance. We are not in accord with that view. 
Rev. Stat. U.S. §§ 2290, 2291, 2296 (U. S. Comp. St. 1901, pp. 
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1389, 1390, 1398), with Gould & Tucker’s notes, vol. 1, p. 537. 
On the testimony we cannot escape the conviction that the 
appellee had such notice as should put any reasonable man on 
inquiry, which would have disclosed the existence of the con- 
veyance of the timber and right of way by Esau to the grantor 
of appellants. 

‘Reversed, and decree here in accordance with the prayer 
of the bill.” 


Mr. P. Z. Jones for plaintiff in error. 
Mr. Holmes Conrad for defendant in error. 


Mr. Justice Brewer, after making the foregoing statement, 
delivered the opinion of the court. 


For the purposes of this case it may be conceded that the 
contract made before the patent was, by virtue of the policy 
of the United States as disclosed in its statutes, void, and could 
not have been enforced by the Norwood and Butterfield Com- 
pany, but the contract was not inherently vicious or immoral. 
It was simply void because in conflict with the Federal statutes. 
Anderson v. Carkins, 135 U.S. 483. When the patent issued 
the full legal title passed to the patentee. He could do with 
the land that which he saw fit, sell or give it away, and if he 
voluntarily conveyed it he could not thereafter repudiate the 
conveyance. He may well have thought that having received 
money from the company to enable him to pay for the land 
it was equitable that he should convey that interest which he 
had agreed to convey. At any rate, he had a right to exer- 
cise a choice in the matter, and having exercised it he at least 
cannot complain. Whether the Government could challenge 
the conveyance we need not determine, for if it had any right 
to interfere, it has not chosen to do so. It is generally true 
that an executed contract, voluntarily executed, without fraud 
or duress, is binding and cannot be repudiated by the party 
who executed it. In Bibb v. Allen, 149 U. S. 481, 497, Mr. 
Justice Jackson, speaking for the court, thus stated the law: 

VOL. cxcix—22 
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“Tt is well settled by the authorities that the defense of the 
statute of frauds cannot be set up against an executed contract. 
Dodge v. Crandall, 30 N. Y. 294, 304; Brown v. Farmers’ Loan 
& Trust Company, 117 N. Y. 266, 273; Madden v. Floyd, 69 
Alabama, 221, 225; Gordon, Rankin & Co. v. Tweedy, 71 Ala- 
bama, 202, 214; Huniley v. Huntley, 114 U.S. 394, 400; Browne 
on Statute of Frauds, $116. This rule proceeds and rests upon 
the principle that there is ‘no rule of law which prevents a 
party from performing a promise which could not be legally 

‘enforced, or which will permit a party, morally but nct legally 

bound to do a certain act or thing, upon the act or thing being 
done, to recall it to the prejudice of the promisee, on the plea 
that the promise, while still executory, could not by reason 
of some technical rule of law have been enforced by action.’ 
Newman v. Nellis, 97 N. Y. 285, 291.” St. Louis Hay &c. Co. 
v. United States, 191 U.S. 159, 163. 

It is also well settled that one whose interest in land is 
acquired subsequently to a conveyance thereof by the owner 
has no higher right to question the conveyance than the grantor 
had. This does net conflict with the rule that a conveyance 
fraudulent against creditors may be set aside at their instance; 
for their rights exist prior to the conveyance, or if not, the con- 
veyance was made with the purpose on the part of the grantor 
of defrauding them out of debts subsequently contracted. 
Nothing of that kind appears here. Hartman, at the time of 
the conveyance, had no claim against the patentee. The con- 
veyance was not made with the purpose of subsequently con- 
tracting a debt and defrauding him out of payment thereof. 
His trust deed was executed after the conveyance to the Nor- 
wood and Butterfield Company and for the purpose of securing 
debts thereafter to be contracted, and he took with knowledge 
of the conveyance. 

The judgment of the Supreme Court of Mississippi was right, 


and it is 
Affirmed. 
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Mr. Justice Wuirr, dissenting. 


The reasons for my dissent are stated, not only because of 
what seems to me is the encouragement afforded to frauds on 
the homestead law by the ruling now made, but also because 
of the possible injurious consequences to arise from the ap- 
plication hereafter of the assumed legal principles upon which 
the ruling is based. 

These are the facts: Harness entered the homestead. Before 
he had performed the conditions required by the law of the 
United States to entitle him to a patent, he made a contract 
with the Norwood and Butterfield Company, to convey to 
them, when he received a patent, the pine timber on the land 
and a right of way through and across the land for roads, trams 
or railroads one hundred feet wide. Harness ultimately filed 
the proofs required by the acts of Congress; in other words, 
made an affidavit, as required by law, to the effect that he had 
the sole interest in the land, and that there was an absence of 
interest in anybody else. Obtaining the patent, he made the 
stipulated conveyance to the Norwood and Butterfield Com- 
pany, which afterwards conveyed to the Butterfield Lumber 
Company, defendant in error. Before this deed, however, was 
recorded, as required by the laws of Mississippi, Harness mort- 
gaged the land to Hartman, plaintiff in error, and the mortgage 
was at once recorded. Thereafter the deed was recorded. 
Soon afterward the Butterfield Company filed its bill in a court 
of chancery in Mississippi to establish its alleged prior rights 
under the deed from Harness, and it was averred that Hart- 
man accepted the mortgage to him with notice of the prior 
transfer, and therefore took subject to the deed. 

That a Federal question was present is conceded, in view 
of the fact that the Mississippi court applied the laws of the 
United States in determining the validity of the contract and 
the deed. Having decided that they were valid, and that 
Hartman had notice of the transaction before the execution 
oi the mortgage, the state court further held that the rights 
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of Hartman were subordinate to those conferred by the con- 
tract and deed. I do not stop to demonstrate that a contract 
made by a homesteader to convey to another, when a patent 
is obtained, a right to strip the land of all the timber and to 
vest in such party a right of way for a tramway to make the 
removal of the timber effectual, is void under the homestead 
laws of the United States. This I do not feel called upon to 
do, because the court in deciding this case expressly assumes 
that the contract to convey the timber was void, and bases its 
ruling upon that assumption, citing Anderson v. Carkins, 135 
U.S. 483. But at the same time it is declared that although 
the contract was void, by virtue of the policy of the United 
States as disclosed in its statutes, such contract was not in- 
herently vicious or immoral. The deduction seems to me to 
be unwarranted. Considering a contract of this nature, in 
Anderson v. Carkins, it was said: 

‘There can be no question that this contract contemplated 
perjury on the part of Anderson, and was designed to thwart 
the policy of the Government in the homestead laws, to secure 
for the benefit of the homesteader the exclusive benefit of his 
homestead right. Such a contract is against public policy, 
and will not be enforced in a court of equity.” 

And the doctrine of Anderson v. Carkins, which is conceded 
applies to this case, was reiterated in Adams v. Church, 193 
U.S. 510, 515. 

It having been impossible for the homesteader, without 
fraud and perjury, to execute the contract to strip the land of 
its timber and give a right of way for a tramway to make the 
stripping effectual, it seems to me that it cannot be said that 
it was not immoral and vicious. And when the necessary 
effect of the contract is thus fixed, it is submitted that it be- 
comes at once patent that decisions holding that executed 
contracts are not affected by the statute of frauds have no 
application to this case, for, as said by Mr. Justice Jackson, 
in the case relied upon to demonstrate the doctrine, Bibb v. 
Allen, 149 U. 8S. 481, 497, “contracts not in conformity 
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with the statute (of frauds) are only voidable and not 
illegal.” 

It is said, however, that Harness made a deed in accordance 
with the contract, and this suit involves not the contract but 
the deed. But unless this proceeds upon the assumption that 
the contract was merely voidable and not illegal, as being 
contrary to publie policy, it seems to me to be a plain miscon- 
ception. This is said, since it cannot be that a court of equity 
will not enforce the specific performance of a contract which is 
void as against public policy, but yet will lend its aid to one 
of the parties by enforcing a deed which permits the fruits of 
the void contract to be realized. 

As said in Deweese v. Reinhard, 165 U. 8. 386, a case con- 
cerning the homestead laws: 

“A court of equity acts only when and as conscience com- 
mands, and if the conduct of the plaintiff be offensive to the 
dictates of natural justice, then, whatever may be the rights 
he possesses and whatever use he may make of them in a court 
of law, he will be held remedless in a court of equity.” 

And especially must this be true where, as here, one of the 
parties to an illegal and void transaction invokes the aid of 
equity to give efficacy to perjury and a violation of public 
policy. 

But it is asserted that whatever may be the right of the 
United States to assail the conveyance in question, neither 
the grantor nor his assignee has such right. Here, again, it 
seems to me clear that the distinction has been lost sight of 
which exists between contracts which are merely voidable and 
those which are void because contrary to public policy. That 
in a case of the latter character either party to the unlawful 
transaction or those in privity with them may be heard to 
contest the right of one of the wrongdoers to the active aid 
of a court of equity in making the illegal act effective, has long 
since been decided by this court. Harkness v. Underhill, 1 
Black, 316, 325. 

I therefore dissent. 
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HAFEMANN v. GROSS. 


ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA, 
No. 64. Argued November 9, 1905.—Decided November 27, 1905. 


A preémptor made an agreement with a party advancing money to pay 
one-fourth of the expenses of making final proof to repay such party 
a certain portion of the proceeds of sale provided that after obtaining 
title he could find a purchaser and sell the land at its proper value. 

Held that there was no mortgage, deed of trust, or agreement for specific 
lien, but that the agreement was only a promise to pay in case of sale 
and could not be enforced against the land, and that it therefore was 
not void under § 2262, Rev. Stat. 


By the admissions in the pleadings in this case, on Decem- 
ber 1, 1890, the defendants in error, together with one Edmund 
F. Gross, as parties of the first part, entered into a contract 
with the plaintiff in error, which stipulated: ‘‘That for and in 
consideration of the covenants hereinafter mentioned, the 
parties of the first part agree to pay one-fourth of all expenses 
accruing to the party of the second part in making final proof 
to S.W. } of the N.W. 4, the N. 4, of the S.W. 4, and the 8.W. } 
of the S.W. 4 of see. 14, all in township 58, north of range 19 
west, in St. Louis County, Minn., and receiving title thereto, 
and the party of the second part agrees and binds himself to 
pay to the parties of the first part one hundred dollars in cash 
upon the delivery of these presents for locating him on said 
land, and he further agrees to give the parties of the first part 
one-fourth part of the price and proceeds that may hereafter 
be obtained for the sale of said land after he has obtained title 
thereto from the United States, deducting the one-fourth ex- 
pense as above provided, and can find a purchaser for and sell 
the same at its proper value.” 

The parties of the first part fully complied with all the 
stipulations of this contract. The plaintiff in error, who at the 
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time of the contract was proceeding under the preémption law, 
made his final proofs, and on December 19, 1891, received a 
patent. On October 18, 1895, he sold the pine timber on the 
land and paid to the parties of the first part one-fourth of the 
amount received by him therefor. Edmund F. Gross subse- 
quently assigned to Albert F. Gross, one of the defendants in 
error, all of his right, title and interest in the contract. On 
July 17, 1902, the plaintiff in error sold and conveyed the land 
to the Onondaga Iron Company. This action was brought in 
the District Court of the county of St. Louis, Minnesota, to 
recover one-fourth part of the moneys received by him on said 
sale. Judgment was entered in the District Court in favor 
of the plaintiffs, 91 Minnesota, 1; 92 Minnesota, 367, which was 
affirmed by the Supreme Court of Minnesota, and thereupon 
this writ of error was sued out. 


Mr. Roger S. Powell for plaintiff in error. 


Mr. Thomas J. Davis and Mr. John E. Davies for defend- 
ants in error. 


Mr. Justice Brewer, after making the foregoing state- 
ment, delivered the opinion of the court. 


The case turns upon the construction of the contract and 
its alleged conflict with section 2262, Rev. Stat., the pertinent 
part of which is: 

“Before any person claiming the benefit of this chapter is 
allowed to enter lands, he shall make oath before the receiver 
or register of the land district in which the land is situated. 

That he has not settled upon and improved such land 
to sell the same on speculation, but in good faith to appropriate 
it to his own exclusive use; and that he has not, directly or 
indirectly, made any agreement or contract, in any way or 
manner, with any person whatsoever, by which the title which 
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he might acquire from the Government of the United States 
should inure in whole or in part to the benefit of any person 
except himself.” 

The defendants in error insist that the title was to be in no 
manner affected by the contract; that it was simply a promise 
on the part of the preémptor to pay a certain sum of money, 
the amount thereof to be determined by the proceeds of a sale 
which he might subsequently make; that he was under no 
obligations to make any sale, and if he did not they would have 
no claim upon him. On the other hand, the plaintiff in error 
invokes the doctrine laid down in Anderson v. Carkins, 135 
U.S. 483, that by the terms of the contract the title which he 
acquired from the Government was in part to inure, indirectly 
at least, to the other parties to the contract. He insists that 
the purpose of Congress was to secure to the preémptor the 
full benefit of the property patented to him; that this purpose 
is emphasized by the use of the words “directly or indirectly,” 
and that any contract by which third parties were to acquire 
a portion of the property or a share in the proceeds of any sale 
of the property was really a contract which operated indirectly 
to transfer the title in part to such third party. Under such 
construction a contract by which the preémptor should agree 
to mortgage the land after acquiring title would be void, be- 
cause on failure to pay and by foreclosure of the mortgage the 
mortgagee might acquire title. 

The question is not free from doubt. The contract did not 
directly affect the title; that was to be absolutely vested in the 
patentee, undisturbed by any claim of the defendants in error. 
He was not bound to do anything by which any portion of the 
title should pass to them, directly or indirectly. On the other 
hand, its effect was to cast a limitation on the full benefit of 
the property, for while the patentee was under no obligation 
to sell, he was required to divide the proceeds if and when he 
made a sale. 

It may be well to examine the decisions of the courts, Federal 
as well as State, and also the rulings of the Land Department. 
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Before doing so, however, we quote the corresponding provi- 
sions of the Federal statutes respecting homesteads. Sees. 2290 
2291 and 2296, Rev. Stat. In his application for a homestead 
entry the applicant must make affidavit that his “application 
is made for his exclusive use and benefit, and that his entry 
is made for the purpose of actual settlement and cultivation, 
and not either directly or indirectly for the use or benefit of 
any other person.’’ And before a certificate or patent is issued 
he must make affidavit ‘‘that no part of such land has been 
alienated, except as provided in section 2288.” That section 
refers to the transfer for church, cemetery or school purposes, 
or for the right of way of railroads. The land shall not “in 
any event become liable to the satisfaction of any debt con- 
tracted prior to the issuing of the patent therefor.”’ 

Under these provisions it has been held that a contract to 
convey the whole or part of the land made prior to the per- 
fection of his equitable right by one seeking preémption or a 
homestead is void, and will not be enforced in the courts, Ander- 
son v. Carkins, supra; and, if known to the Department, will 
prevent the passing of the legal title. Such has been the uni- 
form ruling of the Land Department, as well as of the courts, 
state and Federal. 

With respect to a mortgage or deed of trust executed under 
like circumstances, the decisions of the Land Department have 
been all to the effect that such mortgage or deed of trust is not 
an alienation within the scope of the homestead statute or 
forbidden by the preémption law, especially where, in the case 
of a preémption, the mortgage is given to secure money bor- 
rowed to complete the purchase of the land. See, in reference 
to preémptors, Larson v. Weisbecker, 1 L. D. 422, Opinion of 
Secretary Teller; In re William H. Ray, 6 L. D. 340, Opinion 
of Acting Secretary Muldrow; Haling v. Eddy, 9 L. D. 337, 
Opinion of Secretary Noble; Murdock v. Ferguson, 13 L. D. 198, 
Opinion of Assistant Secretary Chandler. With reference to 
a homestead entryman, see Mudgett v. Dubuque & Sioux City 
R. R. Co., 8 L. D. 243, Opinion of Secretary Vilas; Dawson v. 
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Higgins, 22 L. D. 544, Opinion of Secretary Smith; Kezar v. 
Horde, 27 L. D. 148, Opinion of Secretary Bliss. In addition, 
see Lawson v. Reynolds, 28 L. D. 155, in which Secretary Hitch- 
cock held that a “written agreement executed by a home- 
steader and operating as a mere lease of part of the premises 
and the grant of an easement, the use of which would tend to 
improve and increase the value of the land as a homestead, is 
not an alienation of any part of such land, and no bar to the 
perfection of the entry.” See also Kingston v. Eckman, 22 
L. D. 234, in respect to an entry under the timber and stone 
act of June 3, 1878, 20 Stat. 89, as amended by the act of 
August 4, 1892, 27 Stat. 348, the provisions of which statute 
in reference to the oath of the applicant are similar to those 
in the preémption act. 

There has been some division in the courts upon the ques- 
tion. In Brewster v. Madden, 15 Kansas, 249, the Supreme 
Court of that State, in an opinion delivered by the writer of 
this, held that a mortgage given by a preémptor prior to the 
entry of the lands was void, reaching this conclusion largely 
on the proposition that at the time the preémption act was 
passed (1841) mortgages always in form conveyances were 
then regarded by the profession generally as conditional 
alienations. To like effect were the early rulings of the Su- 
preme Court of Minnesota, J/c Cue v. Smith, 9 Minnesota, 252; 
Woodbury v. Dorman, 15 Minnesota, 338, though these rulings 
were subsequently distinctly overruled by the same court. 
Jones v. Tainter, 15 Minnesota, 512; Lang v. Morey, 40 Minne- 
sota, 396. Bass v. Buker, 6 Montana, 442, deciding the same 
way, was also overruled in Norris v. Heald, 12 Montana, 282. 
The large majority of state decisions follow these later rulings. 
See, in case of preémptions, Wilcox v. John, 21 Colorado, 367; 
Christy v. Dana, 34 California, 548; Christy v. Dana, 42 Cali- 
fornia, 174; Camp v. Grider, 62 California, 20; and in reference 

homesteads, Fuller v. Hunt, 48 Iowa, 163; Dickerson v. 
Bridges, 147 Missouri, 235; Weber v. Laidler, 26 Washington, 
144; Spiess v. Neuberg, 71 Wisconsin, 279; Kirkaldie v. Larra- 
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bee, 31 California, 456; Orr v. Stewart, 67 California, 275; Stark 
v. Duvall, 7 Oklahoma, 218. In Orrell v. Bay Manujacturing 
Company, 83 Mississippi, 800, the court held that the prohibi- 
tion of the alienation of public land by parties who have taken 
the preliminary steps to acquire the same under the home- 
stead laws, and who have not perfected their entries, has 
reference to an absolute sale of the land, or some part of it, 
and in that case the leasing of trees on the land for turpentine 
purposes and the sale of trees was held not an alienation within 
the meaning of the statute. 

Obviously, the trend of the authorities is strongly in favor 
of the proposition that a mortgage or deed of trust by one 
seeking an entry under the preémption or homestead laws of 
the United States, made prior to the perfection of his equitable 
right, is valid. These authorities would fully sustain the 
decision of the Supreme Court of Minnesota in the present 
case. 

Further, in the case at bar, there was no mortgage, deed of 
trust or agreement for a specific lien of any kind. It was 
simply a promise to pay money in case of a sale by the patentee, 
the amount of the payment to be determined by the sum 
received on the sale. It was a promise which in no event could 
be enforced against the land. It was only a personal obliga- 
tion of the patentee. It might never be enforced against him, 
and could not be except upon his sale of the land. Of course, 
it would not be contended that a mere promise to pay money 
by one seeking to acquire title under a homestead was not 
binding, and if the only effect of the contract is to measure 
the sum which the patentee agrees to pay by that which he 
may receive when he sells the land, it cannot be held that a 
contract has been made for an alienation of the title in whole 
or in part, or that the land was not acquired for the sole use 
and benefit of the patentee. 

The judgment of the Supreme Court of Minnesota was right, 
and it is 

Affirmed. 
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Mer. Justice Wuire, with whom concur Mr. Justice Mc- 
Kenna and Mr. Justice Hotes, dissenting. 


The power to evade the restrictions imposed by Congress 
upon the right to acquire land by preémption, which it seems 
to me must result from the construction now given to the act 
of Congress as applied to the contract in controversy, causes 
me to state the reasons for my dissent. 

There is no controversy as to the applicable statute, and no 
question of fact as to the existence and terms of the contract. 
The bald question, therefore, is, Was the contract in conflict 
with the requirements of section 2262, Rev. Stat.? 

By that section the preémptor, before being allowed to enter 
land, was obliged to make oath, as follows: 

“ . . . That he has not settled upon and improved such 
land to sell the same on speculation, but in good faith to ap- 
propriate it to his own exclusive use; and that he has not, 
directly or indirectly, made any agreement or contract, in any 
way or manner, with any person whatsoever, by which the 
title which he might acquire from the Government of the 
United States should inure in whole or in part to the benefit 
of any person except himself; . 

By the contract here in question, which was entered into 
prior to the making of the statutory affidavit, the defendants 
in error, and one other person—whose interest has since been 
acquired by one of the defendants in error—agreed to pay 
one-fourth part of the expenses of the plaintiff in error, the 
proposed preémptor, to be incurred by him in perfecting his 
entry, he, on the other hand, agreeing to pay one hundred 
dollars in eash “for locating him on said land,” and binding 
himself to give to the other parties to the agreement “‘one- 
fourth part of the price and proceeds that may hereafter be 
obtained for the sale of said land after he has obtained title 
thereto from the United States, deducting the one-fourth 
expense as above provided, and can find a purchaser for and 
sell the same at its proper value.” 
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My mind cannot perceive how this contract can be held 
valid, testing its provisions by the statutory prohibitions, for 
it is settled that the requirement of specific statements in the 
affidavit implies a prohibition against the doing of that which 
the preémptor must swear in the affidavit that he had not 
done. 

Let me consider what the statute thus requires the pre- 
emptor to swear, in connection with the contract, in order to 
test the conflict between them. The preémptor must swear 
“that he has not settled upon and improved such land to sell 
the same on speculation, but in good faith to appropriate it 
to his own exclusive use.’”’ Could this statement have been 
truthfully made in view of the agreement by which the pre- 
emptor bound himself after his purchase, if he sold the land, 
to pay to the other parties to the contract one-fourth part of 
the purchase price? Further, the statute requires the pre- 
emptor to swear ‘‘that he has not, directly or indirectly, made 
any agreement or contract, in any way or manner, with any 
person whatsoever, by which the title which he might acquire 
from the Government of the United States should inure in 
whole or in part to the benefit of any person except himself.” 
Was the affidavit made by the preémptor in this case true 
when, at the time it was made, he had executed a contract 
or agreement by which, when the property was sold, one- 
fourth of the price should go to the benefit of the other parties 
to this contract? Concede that technically the contract did 
not purport to be an agreement on the part of the preémptor 
to convey the legal title to one-fourth part of the land to the 
other parties to the agreement, can it in reason be said that 
the agreement did not directly or indirectly provide that the 
title when acquired should inure in whole or in part to the 
benefit of other contracting parties? To my mind the statute 
seems so plain and the terms of the contract to be so clearly 
in violation of its provisions that there can reasonably be no 
room for construction. 

But it is said the statute simply prohibits agreements on 
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the part of the preémptor, by which the title which he might 
acquire would inure in whole or in part to the benefit of any 
other person than himself; therefore, to constitute a violation 
of the statute, it must be found that the contract bound the 
preémptor, after he had acquired the land, to convey a one- 
fourth interest in the title to the land. But this disregards 
the fact that the statute expressly forbids the doing of the 
prohibited thing, either ‘‘directly or indirectly,” and _pro- 
hibits ‘‘any agreement or contract,’’ in any way or manner 
whatsoever, by which the title to be derived from the Govern- 
ment of the United States should inure, in whole or in part, 
to the benefit of any person except the preémptor. It is clear, 
to my mind, that the words ‘directly or indirectly and in any 
manner” were obviously intended to embrace evasions and 
subterfuges by which the policy of the statute might be frus- 
trated—that is, the prohibition against giving to another per- 
son than the preémptor the benefit, in whole or in part, of the 
results of acquiring the land from the United States. 

In Anderson v. Carkins, 135 U. 8. 483, dealing with an 
affidavit of a homesteader, where the requirements were less 
stringent than exacted in preémption cases, it was decided 
that the existence of an agreement to convey after patcnt a 
part of the land to another was void as against public policy. 
To me that case is decisive of this. It is said, however, there 
the obligation was to convey the land, whilst here there was 
no obligation on the part of the preémptor to convey or to 
sell the land after he acquired it, but only an obligation if he 
did sell to pay the one-fourth of the proceeds. But it cannot 
be meant by this to say that there was no contract, because 
the agreement was so purely potestative on the part of the 
preémptor as not to imply an obligation, since the contract 
is enforced by the decree now rendered. Suppose, however, 
that the contract could be divided and held to imply an obliga- 
tion to pay over to another a portion of the purchase price, 
after the obtaining of a patent, only in case the preémptor 
chose to sell, does such construction relieve the contract from 
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the prohibitions of the statute? It seems to me not, because 
to so hold would simply be to permit mere form and not sub- 
stance to control. In Pollock v. Farmers’ Loan & Trust Co., 
157 U. S. 429, the question was whether Congress could, in 
levying an income tax, include as part of the taxable income 
revenues derived from real estate. It was held that it could 
not be done, because substance was to control, and that to in- 
clude rents in the income taxed was to impose a direct burden 
on the owner of the real estate. After quoting from Co. Lit. 
45, the declaration ‘‘For what is the land but the profits 
thereof,” and a passage in Jarman on Wills, stating that a 
devise of the rents and profits or of the income of lands passes 
the land itself, both at law and in equity, the court said (p. 581): 

“The real question is, is there any basis upon which to rest 
the contention that real estate belongs to one of the two great 
classes of taxes, and the rent or income which is the incident 
of its ownership belongs to the other? We are unable to per- 
ceive any ground for the alleged distinction. An annual tax 
upon the annual value or annual user of real estate appears 
to us the same in substance as an annual tax on the real es- 
tate, which would be paid out of the rent or income.” 

This being the rule settled by this court, simply as to the 
right to receive the fruits of real estate, I do not perceive why, 
in view of the sweeping prohibitions of the act of Congress, 
the existence of a continued obligation to pay over the price 
of real estate to another person when sold, does not amount 
to an agreement giving to such person, at least indirectly, an 
interest in the land itself. 

Having said that, in my opinion, there was no ambiguity 
in the statute as applied to the contract, it seems to me un- 
necessary to consider the decided cases. But I refer briefly 
to them. True it is that there are rulings of state courts and 
of the Land Department, holding that an agreement to exe- 
cute a mortgage upon preémpted land is not within the pro- 
hibition of the statute. When the opinions so holding are 
analyzed it will be seen that they proceed upon the theory 
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that the spirit of the statute does not embrace transactions 
of that character. For the purposes of this case, however, it 
does not seem to me essential to say whether or not such rul- 
ings are correct, as an agreement to mortgage to repay a given 
sum advanced, to enable the preémptor to improve the land, 
might well be held not to be within the spirit of the prohi- 
bitions of the statute, and yet such rulings would not be 
controlling as to an agreement like the one here in question, 
especially if the contract is construed as amounting to a per- 
petual obligation to transfer to a third person upon a sale of 
the land a given portion of the price. Such a contract at once 
puts the person in whose favor it is made in the attitude, not 
of a lender entitled to receive back his loan with simple in- 
terest, but in the position of a speculator who is to benefit 
from the enhancement in value of the land which may arise 
in the future, without reference to the amount of any ex- 
penditure by him made, a character of transaction which it 
was the express purpose of the act of Congress to forbid. 
Myers v. Crojt, 13 Wall. 291, 295. And from another point 
of view such a transaction puts the preémptor making it in a 
position where his plain interest is not to improve and develop 
the land to its full capacity, because the labor expended for 
that purpose would ultimately inure in case of a sale of the 
land to the benefit of a third person. 

Deeming that the contract in question was within the 
prohibitions of the act of Congress and void as against public 
policy, I do not think the court should lend its aid to its en- 
forcement, and I therefore dissent, and am authorized to state 
that Mr. Justice McKenna and Mr. Justice HoLMEs concur 
therein. 
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ROYAL INSURANCE COMPANY v. MILLER. 


ERROR TO THE DISTRICT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF PORTO RICO. 


No. 7. Argued October 17, 18, 1905.—Decided November 27, 1905. 


The owner of an estate in Porto Rico mortgaged the property to a bank, 
the mortgage being granted by notarial act describing the property and 
the fruits thereof and declaring that it was all planted in cane except 
certain specified parts including the sugar manufactory and that the 
loan secured was to enable the borrower to develop and keep the planta- 
tion; as additional collateral the owner delivered to the bank a policy of 
fire insurance on “stock of sugar and molasses deposited in the sugar 
manufactory on the estate’’ which was not to take effect, however, until 
several months thereafter; after the policy took effect and during its 
life the sugar house and stock was burned; action was not brought until 
more than fifteen but less than twenty years thereafter. Meanwhile the 
bank had become bankrupt and a special master appointed with power 
to collect the assets thereof. In an action by the special master on the 
policy the company denied liability and the plaintiff’s capacity to sue, 
also pleading prescription. The lower court permitted one of the parties 
claiming an after-acquired interest in the policy antagonistic to the 
plaintiff to be joined as party plaintiff. A verdict was rendered for 
both against the company. In sustaining the verdict, Held, that: 

Where the decree appointing a special master gave him express authority 
to sue to collect all assets of the bankrupt, the fact that he was merely 
designated as special master did not deprive him of the special powers 
to sue conferred on him by the decree. 

Under the law in force in Porto Rico the growing crop was, by operation of 
law, included in the mortgage to the bank even though it had not ex- 
pressly purported to embrace the fruits growing upon the mortgaged 
premises. 

The growing crop continued to be affected by the mortgage after its harvest 
or manufacture into sugar up to the time of its removal or warehousing. 

The rights of the mortgage creditor attached to indemnity for insurance 
upon the mortgaged property, including the crops, provided the loss 
occurred after the execution of the mortgage. 

In countries governed by the civil law a mortgage is indivisible and where 
junior incumbrances have not acquired rights necessitating a different 
course a mortgagee may assert the entirety of his mortgage rights against 
any or all of the property affected by the mortgage. 

In the absence of express Spanish legislation affecting Porto Rico the law 
prior to the extension of the Civil Code thereto in 1889 concerning limi- 
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tations of personal actions, is that generally prevailing under Spanish 
law and in this case the twenty-year term applied and not the fifteen- 
year term applicable under the Civil Code after its extension to Porto 
tico. 

Amendments are within the sound discretion of the trial court and not 
susceptible of review on error except for a clear abuse, and in this case 
there was no such abuse nor was there any impropriety in allowing the 
amendment joining the additional party plaintiff. 


Tue facts are stated in the opinion. 


Mr. Frederic D. McKenney, with whom Mr. Wayne Mac- 
Veagh, Mr. Francis H. Dexter and Mr. John Spalding Flannery 
were on the brief, for plaintiff in error. 


Mr. Fritz V. Briesen for defendants in error. 


Mr. Justice Wuire delivered the opinion of the court. 


Whether a judgment upon a verdict enforcing against the 
plaintiff in error a contract of fire insurance js erroneous, is 
the general question for decision. The record is confused, 
the pleadings involved and the errors assigned numerous. 
We shall, therefore, at the outset state the contracts with 
which the controversy is concerned, the pleadings and such 
uncontroverted facts as are essential to be borne in mind in 
order to comprehend the issues raised by the assignments of 
error. 

On September 15, 1884, the Royal Insurance Company 
issued its fire policy in favor of Antonio Amadeo, “estate 
owner of Quebrada Arenas Maunabo,” to the amount of 
sixteen hundred pounds sterling, ‘“‘on stock of sugar and mo- 
lasses deposited in the sugar manufactory on the estate Que- 
brada Arenas,” the risk only to begin two months and four 
days thereafter, viz., on November 19, 1884, and embracing 
the period between that date and November 19, 1885. 

On September 19, 1884, four days after the taking out of 
the policy, Antonio Amadeo, the insured, by a notarial act 
acknowledged that he had received a loan from the Caja de 
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Ahorros, a bank of Ponce, Porto Rico, amounting to $15,036.27, 
which he obligated himself to repay in two instalments, due 
in February and March, 1885. It was recited in the act 
that the money was lent to enable Amadeo “to attend to the 
developing and keeping of a sugar plantation by him owned.” 
The act also described the plantation as the estate of Que- 
brada Arenas, gave the quantity of land, which it was de- 
clared was all planted in cane, except where used for pastur- 
age and where covered by a sugar manufactory and other 
appurtenant buildings. A mortgage in favor of the lender 
was granted by the notarial act upon all the property de- 
scribed ‘‘and the fruits thereof.” 

On the sixth of February, 1885, the sugar manufactory on 
the estate of Quebrada Arenas was burned, and there was 
destroyed in the factory sugar and molasses alleged to be 
equal in value to the sum of the insurance. It was shown 
that some of the sugar and molasses was in hogsheads and 
some was in pans and other apparatus going through the 
process of manufacture. 

Prior to the year 1901, in a court of the island of Porto Rico, 
the Caja de Ahorros was declared a bankrupt and trustees were 
appointed and took charge of its assets. In the year 1901 
proceedings were begun in the United States District Court 
for Porto Rico by creditors of the bankrupt against the trus- 
tees, and Robert A. Miller was appointed a special master 
with power to collect the assets of the bankrupt estate. On 
April 23, 1902, Miller, as special master, commenced this ac- 
tion on the policy. The declaration averred the appointment 
of Miller and the authority given him to collect the assets of 
the Caja de Ahorros. The execution of the policy of insur- 
ance and mortgage of the plantation was then recited, and 
it was averred that the Caja de Ahorros as a mortgage credi- 
tor was entitled to the avails of the policy of insurance, and 
therefore had a right to enforce the same. 

The declaration was demurred to, first, on the ground that 
Miller as special master was without authority to sue; and, 
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second, that the action was prescribed, no reference being made 
to the period of limitation relied upon. A general demur- 
rer was also filed. The court overruled the special demurrers 
and sustained the general demurrer because of the want of 
precision in some of the averments of the declaration, which 
was afterwards remedied by amendment. 

To the declaration as amended three pleas were filed, the 
general issue, a prescription of six years and a prescription of 
fifteen years. A demurrer was sustained to the plea of six 
years, joinder was had on the general issue, and a replication 
was filed setting up various acts, which it was alleged were 
interruptive of the alleged bar of fifteen-year limitation. Sub- 
sequently an additional plea was filed, averring in substance 
that on September 3, 1884, Antonio Amadeo by way of pledge 
had assigned the policy of insurance in question to a bank 
styled the Credito Mercantil, free from any claim of the Caja 
de Ahorros, the alleged mortgage creditor, and that by judi- 
cial proceedings the policy had been sold and purchased by 
said Credito Mercantil, and as neither the Caja de Ahorros nor 
Miller were the transferees of the Credito Mercantil, the plain- 
tiff was not entitled to recover. <A replication was filed deny- 
ing all the averments of the plea, but admitting that Anto- 
nio Amadeo, on a date not named, had deposited the policy 
as collateral security with the Credito Mercantil, and that 
that corporation had, after the fire, bought in the policy at a 
judicial sale by it provoked, and had subsequently trans- 
ferred the policy to one Lucas Amadeo. Upon this replica- 
tion issue was joined by the defendant. Subsequently the 
court allowed Lucas Amadeo to become a party plaintiff and 
permitted amendments to the declaration to accomplish this 
result. These amendments averred the delivery of the pol- 
icy as collateral security by Antonio Amadeo to the Credito 
Mercantil, the date not being given, the sale, long after the 
fire, of the policy under judicial proceedings, and its purchase 
by the Credito Mercantil, and the subsequent transfer thereof 
by the Credito Mercantil to Lucas Amadeo. It being besides 
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alleged that by the effect of this transfer Lucas Amadeo be- 
came a part owner of the policy ‘“‘subject to the mortgage of 
the insured to Caja de Ahorros.” No answer was filed to 
the amended complaint. An exception was, however, noted 
to the action of the court in permitting Lucas Amadeo to be 
joined as plaintiff. 

The cause came on for trial. After the impanelling of a 
jury the court allowed the defendant to file six additional 
pleas, which were to be considered as traversed upon the rec- 
ord, and which were, in substance, as follows: Ist. That the 
plaintiff was not entitled to recover on the policy because An- 
tonio Amadeo in obtaining the insurance had misdescribed 
the property or concealed material facts. 2d. That no re- 
covery could be had in favor of the Caja de Ahorros or Mil- 
ler, because no other person than Antonio Amadeo had any 
interest in the policy by operation of law, and no other per- 
son had any right in the policy by a conventional assignment 
from the insured, or, if there had been such an assignment, 
no notice thereof had been given the company, and its con- 
sent had not been indorsed on the policy, as required by its 
terms. 3d. Because Antonio Amadeo had materially increased 
the risk, without the knowledge and consent of the defend- 
ant, after the issue of the policy. 4th. That recovery could 
not be had, because the insured had not within fifteen days 
after the fire furnished adequate proof of loss, as required by 
the policy. 5th. That recovery could not be had, because 
petroleum and other inflammable oils had been stored upon 
the premises contrary to the terms of the policy. 6th. Be- 
cause the claim made by the insured following the fire was 
false and fraudulent and the fire occurred by the incendia- 
rism of the insured. 

At the trial, evidence having been admitted tending to 
show the bringing by Miller, special master, of a suit in the 
District Court of the United States to foreclose the mortgage 
against the plantation executed by Amadeo, it was stipulated 
by both parties that no sale of the plantation to enforce the 
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mortgage thereon had yet been made. There was a verdict 
and judgment in favor of Miller, special master, and Lucas 
Amadeo, for the amount of the policy and interest. 

Putting out of view for the present the question of the cor- 
rectness of the action of the court in allowing Lucas Amadeo 
to be made a party plaintiff, it results that the issues arising 
on the trial were all embraced under the following headings: 

1. Had the plaintiff capacity to sue, even if a cause of ac- 
tion in favor of the Caja de Ahorros was shown by the dec- 
laration? or 

2. If Miller had the capacity to sue, did the Caja de Ahorros, 
as a result of the mortgage, acquire any right in or to the 
avails of the policy of insurance, and if so, did such right 
arise by operation of law without the existence of a transfer 
by the insured of his rights under the policy and the accep- 
tance of such transfer by the company? 

3. If the right to enforce the policy obtained by operation 
of law without assignment by the insured, could the Caja de 
Ahorros enforce the right by suing on the policy and without 
previously exhausting its remedies against the other property 
embraced by the mortgage? 

4, Even if the Caja de Ahorros was vested with the rights 
of the insured and could exert such rights by suit on the pol- 
icy without previously exhausting the other mortgaged prop- 
erty, had there been such misrepresentations by the insured 
in taking the policy or such failure after taking it to comply 
with its terms as precluded the right to recover? 

5. In any event, was the action barred by the prescription 
of fifteen years? 

And as the foregoing questions embrace every proposition 
covered by the errors assigned, except as to the right to join 
Lucas Amadeo as a party plaintiff, we come to consider the 
questions in the order stated, before passing on the error al- 
leged to have arisen from an asserted improper joinder of 
parties. 

First. The court found that the appointment of Miller as 
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special master gave him express authority to sue to collect 
all the assets of the Caja de Ahorros. As the record of the 
appointment of Miller, although introduced in evidence, does 
not form a part of the bill of exceptions, we must assume that 
the ruling of the court was correct, and this being assumed it 
obviously results that the court below rightly held that the 
mere designation as special master did not have the effect of 
depriving Miller of the substantial powers conferred upon him 
by the decree of the court appointing him. 

Second. The proposition that the Caja de Ahorros acquired 
no right to the policy of insurance in virtue of the mortgage 
involves two contentions, which require distinct considera- 
tion; the one, the proper construction of the policy and. the 
other the operation of the law of Porto Rico upon the policy 
when properly construed. The first rests upon the assertion 
that the sugar and molasses covered by the policy was a dis- 
tinct lot of sugar and molasses, warehoused on the plantation at 
the time of the issue of the policy, and therefore had no legal 
relation to a subsequent mortgage of the plantation itself; 
and the second, that in any event sugar and molasses in the 
manufactory on the plantation was movable property, not 
susceptible of being mortgaged under the law of Porto Rico. 

The policy covered a ‘‘stock of sugar and molasses deposited 
in the sugar manufactory on the estate ‘of Quebrada Arenas.’ ” 
It is true that the word deposited when standing alone might 
well be considered as referring to exclusively sugar and mo- 
lasses then existing, and in the sugar house. But the correct- 
ness of this construction is negatived by the fact that the risk 
under the policy was not to attach at the date of the policy, 
but in two months and four days thereafter. When this pe- 
riod of the commencement of the risk is considered in connec- 
tion with the place at which the property insured was situated, 
viz., @ sugar manufactory upon a sugar plantation, on which 
there was a growing crop, we think the policy must be held to 
have covered sugar to come into the sugar house on the plan- 
tation as the result of the future operation of the factory. And 
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this conclusion is fortified by the indefinite description given 
of the property insured, which was not of a given number of 
commercial packages of sugar and molasses, held in a ware- 
house, but merely a stock of sugar and molasses, a description 
embracing such stock in whatever form existing, and which 
might be in the factory at the time the risk attached. 

Additional force to the construction we give the policy 
likewise results from the course of the trial below, since it 
appears that no objection was noted to the introduction of 
testimony showing that the property destroyed, for which a 
claim under the policy had been made by the insured, con- 
sisted of sugar and molasses which was in the sugar house as 
the result of the process of manufacture of the growing crop 
therein carried on, and moreover no instruction was asked 
upon the hypothesis that if the property destroyed was of that 
character it was for that reason alone not covered by the in- 
surance or embraced in the mortgage. 

The policy then embracing a stock of sugar and molasses 
to come into the sugar house on the plantation as the result 
of the manufacture of the crop which was growing thereon 
at the time the policy was issued, the question then is, Did 
the mortgage creditor, in virtue of the mortgage, acquire a 
right to the avails of the policy? 

Undoubtedly, as a general rule under the Spanish law in 
force in Porto Rico at the time of the giving of the mortgage, 
only real property was the subject of mortgage. (Mortgage 
Law of 1880, Art. 114; Mortgage Law of 1893, Art. 110, War 
Department translation.) But by that law a mortgage ex- 
tended to the “‘natural increase, improvements, growing crops 
and rents not collected when the obligation falls due, and the 
value of indemnities allowed or due the owner for insurance 
on the property mortgaged or by virtue of condemnation by 
right of eminent domain.” (Mortgage Law of 1880, Art. 118; 
Mortgage Law of 1893, Art. 110.) And the Mortgage Law 
of 1880 as well as the Mortgage Law of 1893, moreover pro- 
vided as follows: 
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“Tn accordance with the provisions of the preceding article, 
the following shall be considered mortgaged together with 
the estate, provided they belong to the owner of the estate, 
although they are not mentioned in the contract: 

* ** * * * * * * 

“3. Crops, which at the time the obligation falls due, are 
growing on the trees and plants, or have already been har- 
vested, but not yet removed or warehoused. 

* ** * * * ** * * 

“5. Indemnities awarded or due the owner of the mort- 
gaged realty, either for the insurance thereof or for the crops, 
provided the damage occurred after the creation of the mort- 
gage, or on account of condemnation of the land by the right 
of eminent domain.” (Mortgage Law of 1880, Art. 119; Mort- 
gage Law of 1893, Art. 111.) 

To grasp the import of the provisions just quoted a general 
understanding of the system of mortgages prevailing in the 
countries governed by the civil law is necessary. By that law 
the title to mortgaged property remains in the mortgagor and 
the effect of the mortgage is not, therefore, to deprive the 
mortgage debtor of his right to administer the property be- 
fore the obligation falls due. In other words, whilst the mort- 
gage (lismembers the ownership by depriving the owner of 
the right of abusus, and therefore divests him of the perfect 
ownership, it leaves him the imperfect ownership, with the full 
usus and fructus of the property mortgaged. Generally, in 
such countries, and by operation of law, growing crops are 
included in a mortgage, yet as such crops are naturally there- 
after to become movable by their harvesting as an incident 
of administration and of the usus and fructus, the right of 
the owner to realize by gathering the crops and disposing of 
the same before the mortgage becomes due exists, such gath- 
ering and realizing being considered as a mobilization of the 
crop, therefore taking it beyond the scope of the mortgage. 
See Code Nap. Art. 2118; P. Pont, Privileges et Hypotheques, 
vol. 1, p. 353, sees. 360, 362. Indeed, under the Napoleon 
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Code this power of the debtor to administer the mortgaged 
property by an act of administration, done without fraud and 
in good faith, is, by a writer on that code, asserted to be so 
complete that his right to produce the mobilization of a crop 
is deemed to arise by a mere sale of the crop as growing with- 
out any actual concurrent severance of the crop from the 
realty. (/bid. Sec. 363.) 

It will be observed that, although, generally speaking, the 
Spanish law, in force in Porto Rico conforms to the theories 
just stated, it restricts the right of administration and power 
to mobilize a growing crop to narrower limits than is the case 
under the Code Napoleon. Thus, by the terms of paragraph 
3 of the Code for Porto Rico, the power of the mortgage debtor 
to administer is controlled by a provision causing crops which 
are harvested at the time the mortgage falls due to remain 
subject to the mortgage, despite the harvesting, provided 
they have not yet been ‘‘removed or warehoused.” And 
it will also be observed that paragraph 5 of the same code, as 
to indemnities arising from insurance on crops, further re- 
stricts the power of administration vested in the mortgagor 
by declaring that, as to indemnities arising from insurance on 
the crops, the right of the mortgage creditor attaches, even 
although at the time of the loss the mortgage debt had not 
become due, provided the damage occurred “after the creation 
of the mortgage.” This meaning, plainly resulting from the 
terms of paragraph 5, is also sustained, as we shall have oc- 
casion hereafter to show, by the act governing in Porto Rico 
concerning the procedure for the enforcement of mortgages, 
wherein the right is conferred upon the mortgage creditor to 
impound the avails of insurance upon crops destroyed by fire 
before the coming due of the obligation, but not collected be- 
fore such maturity. In other words, the right of the mortgage 
debtor under the power of administration and by virtue of 
paragraph 3, to mobilize the crop and thus remove it from the 
operation of the mortgage, ceases to exist, by the very terms 
of paragraph 5, upon the destruction by fire of the mortgaged 
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crop, the law treating such destruction as irrevocably fixing 
the character of the crop as immovable, and causing the in- 
demnity as its representative to be no longer subject to mo- 
bilization. 

The crop here in question was one of growing cane, whose 
harvesting depended upon the treatment of the cane at the 
sugar factory. It is not questioned by either party to the 
record, and indeed we think it clearly results from the mort- 
gage law to which we have referred, that the crop which is 
therein subjected to the mortgage is not simply a growing 
product, but the harvested crop, which in the case of growing 
sugar cane necessarily includes the result of treating the cane 
at the sugar house—that is, a crop of sugar and molasses. 

From the text of the law we have quoted and the exposi- 
tion just given of its general import, the following conclusions 
result: 

First. That the growing crop was, by operation of law, in- 
cluded in the mortgage to the Caja de Ahorros, even although 
the mortgage had not, as it did, expressly purported to em- 
brace the fruits growing upon the mortgaged property. 

Second. That the growing crop of cane continued to be af- 
fected by the mortgage after its harvest or manufacture into 
sugar up to the time of its removal or warehousing. 

Third. That the rights of the mortgage creditor attached 
to indemnity for insurance upon the mortgaged property, 
including the crops, provided the loss occurred after the exe- 
cution of the mortgage. 

Under the construction which we have given the policy of 
insurance, these propositions are decisive in favor of the right 
of the mortgage creditor, unless it be that the sugar and mo- 
lasses in question, although it had come from the growing cane 
and was at the time of the fire in the sugar house as the result 
of the manufacture from such cane, or was in the process of 
manufacture, was yet not subject to the rights of the mortgage 
creditor, because it is to be considered as having been then 
‘“‘warehoused” within the meaning of that word as employed 
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in paragraph 3 of Article 119 of the law of 1880, which we 
have quoted. But to so hold would be at one and the same 
time to admit and to deny the rights of the mortgage creditor 
to the avails of the crop and to the indemnity arising from the 
insurance. This must follow, because it is impossible to con- 
ceive of the harvesting of growing sugar cane without at the 
same time presupposing the existence in the sugar house of 
sugar and molasses as the result of the harvesting. We con- 
strue the warehousing referred to in the provision of the mort- 
gage law in connection with the word “removed,” with which 
it is associated. In other words, we construe it as relating 
to a distinct act of warehousing, separate from the mere ex- 
istence of the manufactured product in the sugar house wherein 
it was made. 

As, then, the mortgage by operation of law embraced the 
crop, and as also by operation of law the mortgage creditor 
was entitled to the benefits of the indemnity resulting from 
the insurance, it follows that the right of the mortgage creditor 
did not depend upon an assignment of the policy, and the con- 
tentions upon that subject are without merit. 

The doctrine common to countries governed by the civil 
law is that a mortgage is indivisible. Code Napoleon, Art. 2114; 
Paul Pont, Privileges et Hypotheques, vol. 1, p. 319, par. 330 
et seg. And we think it is not to be doubted that the ‘aw of 
Spain, in this respect, was not different. Schmidt, Civil Law 
of Spain and Mexico, p. 180, Art. 853. The mortgage being 
indivisible, the mortgage creditor had an undoubted. right 
to assert the entirety of his mortgage rights against any or 
all of the property affected by the mortgage. 

The contention pressed at bar, that the mortgage creditor 
had no cause of action to recover the insurance money sub- 
ject to his mortgage because the law gave the power to pro- 
ceed to enforce the mortgage by what is known in the Spanish 
law as via executiva, we think is without merit. The exis- 
tence of the summary remedy does not tend to the implication 
that the creditor might not, if he elected so to do, proceed 
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via ordinaria to obtain judicially a decree recognizing his right 
of mortgage on the insurance money and enforcing payment 
of the amount. 

This is illustrated by a provision (Art. 161) in the general 
regulations, put in force in 1893 for the execution of the mort- 
gage law, wherein it is provided that where an indemnity for 
insurance on property covered by a mortgage becomes due in 
consequence of the destruction of the property by fire, before 
the maturity of the mortgage debt, the creditor has a right 
to compel the deposit of the sum of the insurance to await 
the period of the maturity of the mortgage obligation. Mani- 
festly if the mortgage creditor be endowed with this 
right before his mortgage debt becomes due, the right of such 
creditor to proceed separately to recover the insurance money 
after his debt becomes due must obtain. This case does not 
require us to pass upon, and we therefore do not decide whether, 
under the Spanish law, if there was a junior incumbrancer 
having some special right in or to the avails of the insurance 
money, such junior incumbrancer would be entitled to com- 
pel the mortgage creditor to exhaust the other property cov- 
ered by the mortgage before attempting to irrevocably impute 
or apply the proceeds of the insurance to the pro tanto extine- 
tion of the mortgage debt. 

Fourth. All the questions concerning alleged misrepresen- 
tation in obtaining the policy, of misdescription of the prop- 
erty, of a material increase of the risk of incendiarism, and of 
the failure to make the due proofs of loss required by the pol- 
icy, depend for their ultimate determination upon questions 
of fact, which were concluded adversely to the plaintiff in 
error by the verdict of the jury. Although they are referred 
to, as they are not pressed in the brief of the plaintiff in 
error, we content ourselves with saying that we think the 
court, as to the matters in question, correctly applied the law 
to the state of the proof. 

Fifth. The fire occurred on February 6, 1885. Suit was 
brought on April 23, 1902, and Lucas Amadeo was made a 
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party plaintiff on May 13, 1903. In other words, even although 
the cause of action on the policy only arose within a reasonable 
time after the making of proofs of loss, more than fifteen years 
elapsed between the arising of the cause of action and the 
bringing of this suit. Both parties at bar admit that the ac- 
tion on the policy was personal in its nature, and barred by 
the term of prescription governing actions of that character. 

As we have seen, the defendant (plaintiff in error here) 
specially pleaded and relied upon the prescription of fifteen 
years. The applicability of that prescription is based upon 
article 1964 of the civil code, which provides: ‘‘A mortgage 
action prescribes after twenty years, and those which are per- 
sonal and for which no special plan of prescription is fixed, 
after fifteen years.” 

As both parties concede that there was no special term of 
prescription fixed by the civil code for an action upon an in- 
surance policy, it follows that the right to sue on the policy 
was barred by the limitation in question, if that limitation 
applied. The defendants in error—the plaintiffs below—deny 
its applicability, and insist that the term of prescription was 
twenty years, and, moreover, insist that, even if the fifteen- 
year term applied, the action was not barred, because of inter- 
ruptions of the prescription asserted to result from the proof 
as to alleged demands and acknowledgments. The trial judge, 
whilst rejecting the claim of the plaintiffs as to the twenty- 
year prescription, and maintaining that of the defendant as 
to the fifteen-year prescription, yet held the action not barred, 
because of the interruptive effect which the court considered 
arose from certain demands or acknowledgments, which it 
was deemed were established by the proof. Before coming 
to consider the alleged errors on this subject we must deter- 
mine whether the time of prescription was fifteen years, as 
asserted by the defendant and held by the trial court, or 
twenty years as contended by the plaintiffs. 

The loss under the policy occurred in 1885, and the right 
of action arose, therefore, in that year. The civil code was 
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not then applicable to Porto Rico, not having been extended 
to that island by Royal Decree until 1889, and the claim that 
the twenty-year prescription is the only controlling period is 
based upon that fact. Whilst it is conceded that by the terms 
of the civil code personal actions were barred by fifteen years, 
the argument is that by the code actions which arose prior 
to its promulgation were to be controlled by the prior law, 
which, it is insisted, was twenty years. The provision of the 
code relied upon to maintain this proposition is article 1939, 
which reads as follows: 

“ Article 1939. Prescription, which began to run before the 
publication of this code, shall be governed by the prior laws; 
but if, after this code became operative, all the time required 
in the same for prescription has elapsed, it shall be effectual, 
even if, according to said prior laws, a longer period of time 
may be required.” 

As the fifteen years fixed by the code for the bringing of 
personal actions had not elapsed between the promulgation 
of the code and the bringing of this action, it follows that the 
controversy was not within the terms of the proviso, and there- 
fore the limitation of the cause of action is to be determined, 
not by the code provision fixing fifteen years, but by the prior 
law. What was the term of prescription of personal actions 
under the prior law is, therefore, the question. 

In the absence of express legislation concerning Porto Rico, 
what was the prior law applicable to that island concerning 
the limitations of personal actions, must be fixed by ascertain- 
ing the period of prescription for personal actions generally 
prevailing under the Spanish law. Schmidt, Civil Law of 
Spain and Mexico, p. 35. Whilst the general Spanish law, 
prior to the promulgation of the civil code, is to be derived 
from a review of the successive Spanish codes, nevertheless 
the Spanish law prevailing prior to the code is primarily to 
be found in the code known as the Novisima Recopilacion. 

By Law 5, Title VIII, Book 11, of the Novisima Recopila- 
tion, it appears that the term of prescription of personal ac- 
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tions was twenty years. White, New Recopilacion, vol. 1, 
p. 96. And from an edition of the Spanish Codes, with con- 
cordance and notes, published at Madrid in 1850, under the 
text of the Novisima Recopilacion in question (vol. 9, p. 458), 
it appears that the limitation of twenty years as to personal 
actions, as expressed in the text of the Recopilacion, prevailed 
as early as 1348, in the code known as the Ordenamiento de 
Alcali. 

Moreover, the Supreme Court of Spain has held, in repeated 
decisions, that the provision found in the Novisima Recopila- 
cion, above alluded to, was the general law of Spain on the 
subject, in force prior to the adoption of the civil code, and 
that by that law the limitation of personal actions was twenty 
years. References to a Spanish publication, in which many 
such decisions are reported, are given in the margin." 

It follows that the court below erred in applying the fifteen- 
year period of prescription, and that as twenty years had not 
elapsed from the time the cause of action arose to the bring- 
ing of the suit on the policy, the right to sue was not barred 
by limitation. 

But it is insisted that, as the trial judge erred, either in ad- 
mitting evidence or in the legal effect which he gave to the 
evidence admitted, concerning acts which were held adequate 
to interrupt the course of the fifteen-year prescription, there 
should be a reversal, despite the fact that it is now decided 
that a longer period of prescription controlled, concerning 
which the acts of interruption were wholly irrelevant, and 











1 Decisions of the Supreme Court of Spain, sitting at Madrid, reported 
in the Jurisprudencia Civil, holding the period of prescription of twenty 
years applicable to personal actions: Sentence of January 21, 1863, vol. 8, 
p. 54, No. 20; Sentence of March 17, 1865, vol. 11, p. 326, No. 92; Sentence 
of April 8, 1865, vol. 11, p. 469, No. 139; Sentence of June 4, 1886, vol. 60, 
p. 24, No. 7a; and Sentence of October 3, 1892, vol. 72, p. 142, No. 40 of 
the last mentioned Sentence. See also Sentence of March 24, 1892, vol. 71, 
p. 307 (after the enactment of the code); Sentence of March 9, 1865, vol. 14, 
p. 264, No. 75; Sentence of May 12, 1874, vol. 30, p. 56, No. 181; Sentence 
of April 1, 1884, vol. 54, p. 548, No. 137; Sentence of March 12, 1888, vol. 61, 
p. 404, No. 89; and Sentence of April 19, 1901, vol. 91, p. 556, No. 105. 
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therefore not in any way prejudicial. We cannot yield our 
assent to the proposition. The contention that there should 
be a reversal because the defendant might have introduced 
evidence at the trial in support of certain defenses set up in 
its answer other than prescription, if it had not relied upon 
the certainty of securing a reversal by this court of any judg- 
ment which might be obtained against it, because of what 
was deemed to be the erroneous rulings as to the interruption 
of the prescription, is without merit. What term of prescrip- 
tion was applicable to the action was a disputed question at 
the trial; and we cannot admit that the defendant, by neg- 
lecting to make full defense and by speculating on the chances 
of a verdict in its favor, could secure the right to a reversal 
of a verdict and judgment against it because of an error of 
law which in a legal sense occasioned no possible prejudice. 
And equally without merit is the contention that there would 
be prejudice if there be not a reversal, because in this court, 
relying upon the sufficiency of the errors assigned relating to 
the action of the court concerning the proof of interruption 
of the fifteen-year prescription, there was a neglect to assign 
other substantial errors, which it is asserted the trial court 
committed as to the admissibility of certain evidence and the 
striking out of various answers of a witness who had given tes- 
timony under a commission. As we are at liberty, however, 
despite the absence of an assignment of error on the subject, 
to consider a plain error arising on the record, we have given 
our attention to the subjects referred to, and content ourselves 
with saying that we think they are devoid of merit. 

It remains only to consider the error alleged to have been 
committed by the trial court in allowing Lucas Amadeo. to 
be made a party plaintiff. 

The elementary rule is that amendments are within the 
sound discretion of the trial court, and are not susceptible of 
review on error, except for a clear abuse. Gormley v. Bun- 
yan, 138 U. 8S. 623. 

The objection made at the trial to the amendment was that 
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it substituted a new party and an entirely new cause of action. 
That there was no clear abuse in this case we think results 
from article 156 of the Law of Civil Procedure for Cuba and 
Porto Rico, War Department Translation of 1899, providing 
as follows: 

“Causes of action against several persons, or by several 
persons against one, arising from the same source of title or 
based upon the same cause of action, may be joined and brought 
in one action.” 

The claims of both parties depended upon the contract of 
insurance. There was no inherent antagonism between the 
two claims, since the amendment making Lucas Amadeo a 
party expressly alleged that his rights in and to the policy 
were subordinate to those of Miller, special master. We con- 
sider the provision of the code of procedure above quoted as 
analogous to the provision in the codes of a number of the 
States of the Union, by which an action is required to be 
brought in the name of the real parties in interest, and it is 
allowable to join as parties plaintiff those having an interest 
in the recovery sought. Fireman’s Ins. Co. v. Oregon Raii- 
road Co., 45 Oregon, 53; Fairbanks v. San Francisco & North 
Pacific Ry. Co., 115 California 579; Home Ins. Co. v. Gilman, 
112 Indiana 7; Winne v. Niagara Fire Ins. Co., 91 N. Y. 
185, 192; Pratt v. Radford, 52 Wisconsin 114. 

The contention in the argument that the permitting of Lu- 
cas Amadeo to be joined as plaintiff was in legal effect a con- 
solidation of pending causes, which could not be made after 
answer filed, relying on article 157 of the code of civil proced- 
ure, was not made below, since the ground of objection made 
at the trial was that the amendment substituted a new party 
and an entirely new cause of action, not that it was merely too 
late to permit the amendment. 

But it is further contended that as the bill of exception 
states, that no evidence was offered proving or tending to 
prove any transfer, by the Credito Mercantil of the policy sued 
on to Lucas Amadeo, therefore there was no proof whatever 
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tending to establish title in Lucas Amadeo to the policy, and 
hence there must be a reversal. On the state of the record, 
however, this objection is not available. The amended dec- 
laration making Amadeo a party, and alleging a transfer to 
him by the Credito Mercantil, was not traversed. It is argued, 
however, that no express traverse was necessary, because the 
plea of the general issue filed to the declaration before the al- 
lowance of the amendment must be applied to the amendment, 
and, therefore, the amended declaration should be regarded as 
having been traversed. Conceding, for the sake of the ar- 
gument, the rule ordinarily to be as stated, and further con- 
ceding that that rule obtained under the procedure in Porto 
Rico, we do not think that it is here applicable. We say this 
because the record establishes that the case was tried upon the 
hypothesis that the transfer to Amadeo by the Credito Mer- 
cantil was not disputed, but on the contrary was an admitted 
fact in the case. Thus, when the court came to charge the 
jury, it enumerated specifically various issues of fact which 
they were to determine, and among those issues was not em- 
braced any controversy whatever upon the fact of the transfer 
by the Credito Mercantil to Lucas Amadeo, as alleged in the 
amendment to the declaration, and no exception was taken to 
the action of the court in this particular. Moreover, although 
various instructions were asked to be given to the jury, on be- 
half of the defendant, no request was made which in any way 
intimated that the defendant disputed the fact that Lucas 
Amadeo had acquired the interest, if any, of the Credito Mer- 
cantil in the policy in question, as alleged in the amended dec- 
laration. Indeed, we think the record affirmatively estab- 
lishes that the case was tried below upon the assumption by 
all the parties that if there was a right to recover on the part 
of Miller, special master, and Lucas Amadeo had properly 
been joined as a party plaintiff, a joint recovery was not im- 
proper. 

Judgment affirmed. 
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JACK v. KANSAS. 


ERROR TO THE SUPREME COURT OF THE STATE OF KANSAS, 
No. 54. Argued November 8, 1905.—Decided November 27, 1905. 


This court is bound by the decision of the highest court of a State that a 
state statute does not violate any provision of the state constitution and 
is valid so far as that instrument is concerned. 

The first ten amendments to the Federal Constitution operate on the Na- 
tional Government only and were not intended to, and did not, limit the 
powers of the States in respect to their own people. 

A State cannot by statute grant immunity to a witness from prosecution 
by the United States for violation of a Federal statute, or prevent the 
testimony given by him under compulsion of the statute from being used 
against him in a prosecution by the United States, and the absence of 
such immunity from prosecution by the United States, does not nec- 
essarily invalidate the statute under the Fourteenth Amendment. 

The provisions in the Kansas anti-trust law, as construed by the highest 
court of that State, compelling witnesses to testify as to violations of the 
act, and granting immunity from prosecution for violations testified to, 
or the use of the testimony against the witness, are not void under the 
Fourteenth Amendment, because immunity from Federal prosecution is 
not granted; and one committed, in accord with the provisions of the 
statute, for contempt for refusing to testify to acts within his knowledge 
is not deprived of his liberty without due process of law. 


Tue plaintiff in error seeks to review the judgment of the 
Supreme Court of the State of Kansas, affirming a judgment 
against him of imprisonment for contempt, entered by direction 
of the District Court of Shawnee County, in that State. The 
plaintiff in error had been duly subpoenaed as a witness to 
appear before the above-mentioned District Court and was 
examined before that court under and by virtue of the pro- 
visions of section 10 of chapter 265 of the Laws of Kansas of 
1897. Gen. Stat. 1901, § 7873. The statute is known as the 
Kansas anti-trust act. Section 10 is reproduced in the margin.’ 





1 Section 10, being section 7873, General Statutes, 1901, reads: 
“The several District Courts of this State and the judges thereof shall 
have jurisdiction, and it shall be their duty, upon good cause shown and 
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The proceeding was commenced in September, 1903, by the 
Attorney General and County Attorney of Shawnee County, 
and those officers presented to the court their verified applica- 
tion, informing it of the existence of combinations of persons 
engaged in the operation of coal mines in Osage County to 
fix the price of coal at the mines, and the price to be charged 
to purchasers; that the members of the combination met at a 
place in Shawnee County monthly to fix the minimum price 
to be charged for coal, and that they would not sell coal for 
less than the minimum price so fixed, and that the agreements 
thus entered into were by them carried out and executed. The 
plaintiff in error was engaged in operating a coal mine in 
Osage County, and was named in the application as one who 
had a knowledge concerning the existence of the combination, 
and a subpcena was thereupon asked for to be served upon him. 
The district judge granted the application. The subpcena was 
duly served, and the plaintiff in error appeared pursuant thereto 
before the district judge and answered some questions that were 
propounded him by the Attorney General or County Attorney. 
Other questions were put to him in relation to his knowledge 
of the meetings, and as to the existence of any agreement be- 





upon written avplication of the County Attorney or the Attorney General, 
to cause to be issued by the clerk of said court subpoenas for such witnesses 
as may be named in the application of a County Attorney or Attorney Gene- 
ral, and to cause the same to be served by the sheriff of the county where 
such subpoena is issued; and such witnesses shall be compelled to appear 
before such court or judge at the time and place set forth in the subpeena, 
and shall be compelled to testify as to any knowledge they may have of the 
violations of any of the provisions of this act; and any witness who fails or 
refuses to attend and testify shall be punished as for contempt, as provided 
by law. Any person subpcenaed and examined shall not be liable to criminal 
prosecution for any violation of this act about which he may testify. Neither 
shall the evidence of any such witness be used against him in any criminal 
proceeding. The evidence of all witnesses so subpoenaed shall be taken 
down by the reporter of said court, and shall be transcribed and placed in 
the hands of the County Attorney or the Attorney General, and he shall, in 
the proper courts, at once prosecute such violator or violators of this act 
as the testimony so taken shall disclose. Witnesses subpoenaed as provided 
for in this section shall be compelled to attend from any county in the 
State.” 
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tween the operators of the coal mines of Osage County, and 
with regard to the fixing of the price of coal to be sold to resi- 
dents and citizens of Kansas. The plaintiff in error refused 
to answer these questions and assigned reasons for such refusal 
at some length, but the chief ground now relied on in this court 
as forming a Federal question is that the statute violated the 
Fifth and Fourteenth Amendments of the Federal Constitu- 
tion; that the statute did not furnish a broad enough indem- 
nity, and the judgment of imprisonment deprived him of his 
liberty without due process of law. 

The court held that the excuses given for declining to an- 
swer were insufficient, and thereupon instructed and directed 
the witness to answer the questions propounded to him, but 
he still refused to do so. Whereupon the court found him 
guilty of a direct contempt of court in refusing to answer the 
questions, and ordered that he be committed to the jail of 
Shawnee County until he should answer them, but not beyond 
a period of thirty days. 

The plaintiff in error then appealed from the judgment 
rendered against him to the Supreme Court, where it was 
affirmed in May, 1904. To review that judgment of affirm- 
ance the plaintiff has brought the case here by writ of error. 


Mr. W. H. Rossington, Mr. Charles Blood Smith, Mr. J. T. 
Pringle and Mr. R. B. Gillerly submitted for plaintiff in error: 

The court erred in denying to the plaintiff the protection 
claimed under § 10 of the Bill of Rights and the Fifth Amend- 
ment to the Federal Constitution. 

Whether the origin of the Federal and state constitutional 
guaranty is to be traced to the common law, or, as some con- 
tend, found its genesis in the statute of Edw. II, 1307-1326, 
long before the adoption of the Federal Constitution the 
principle had become part of the common law. 

Liberally translated, the maxim, “nemo tenetur seipsum 
accusare,”’ means that any person, whatever the nature of the 
action, may refuse to answer any question put to him as a 
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witness, the answer to which will render or tend to render him 
punishable for a crime, or subject bim to a penalty or forfeiture 
or render him infamous. 

The immunity is not confined to a case in which the in- 
dividual claiming it is a party, nor is it confined to a criminal 
prosecution. It may be invoked by any person whose testi- 
mony is sought, whether the proceeding be civil or criminal. 

In the United States there is a constitutional guarantee 
which protects every witness. In re Nickell, 47 Kansas, 734; 
Counselman v. Hitchcock, 142 U.S. 547, 562. It is a prohibi- 
tion acting directly on the court. Emery’s Case, 107 Massa- 
chusetts, 184. Dealing as it does with a principle of civil 
liberty the guaranty must be liberally construed. State v. 
Faulkner, 75 S. W. Rep. 116, 135; Boyd v. United States, 116 
U.S. 631. 

Immunity granted by legislative enactment in order to de- 
prive a witness of his right to silence must be as broad and 
comprehensive as the mischief which would follow the depri- 
vation of the right. Brown v. Walker, 161 U. S. 591; 
Counselman v. Hitchcock, supra. 

The witness should be protected from answering, because 
his testimony might subject him to a criminal prosecution and 
to the forfeitures and penalties prescribed by the Federal anti- 
trust act, as to which the immunity granted by § 10 is entirely 
unavailing. 

The court below erred and is not sustained by Brown v. 
Walker, 161 U. S. 591. The immunity of the witness should 
not be circumscribed. 1 Burr’s Trial, 245; People ex rel. v. 
Forbes, 143 N. Y. 219; Stevens v. State, 50 Kansas, 712, 717. 
Interstate shipments were involved in these cases and to com- 
pel the witness to answer questions would have put him in 
jeopardy of Federal prosecution. 

The witness should not be compelled to answer where he 
alone knows the facts and of which the judge must himself 
necessarily be ignorant. Foot v. Buchanan, 113 Fed. Rep. 161. 

A state legislature cannot discharge a witness from an of- 
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fense committed against the National laws. The immunity 
granted by the bankrupcty act, the same being not as broad as 
the interstate commerce law, is not sufficient to protect the 
witness against offenses under the state laws, and therefore 
the witness can not be compelled to testify. Jn re Nachmann, 
114 Fed. Rep. 995; In re Shora, 114 Fed. Rep. 207; In re Smith, 
112 Fed. Rep. 509; In re Kantner, 117 Fed. Rep. 356. See also 
People v. Nussbaum, 67 N. Y. Supp. 492, 500; United States 
v. McKae, 3 L. R. Ch. App. Cas. 79. 

The denial of the claim of immunity interposed by these 
witnesses was in violation of the Fourteenth Amendment to 
the Constitution of the United States and deprived them of 
their liberty without due process of law. 

If compelled to answer the witness may be subjected as 
well to testimony of facts and circumstances forming links in 
a chain of evidence which would convict him of crime against 
the National law. This entire procedure, as against one ac- 
tually or supposedly involved in the commission of an offense 
under the act, is a denial of the due process of law prescribed 
by the Fourteenth Amendment. 

As to what is due process of law and the law of the land see 
Galpin v. Page, 18 Wall. 350, 368; Hovey v. Elliott, 167 U.S. 
416, citing Capel v. Childs, 2 Cromp. & Jer. 574; Windsor v. 
McVeigh, 93 U.S. 274; Hallinger v. Davis, 146 U.S. 320; Dun 
v. Hoboken L. &c. Co., 18 How. 276; Bank v. Okely, 4 Wheat. 
244; Dartmouth College Case, 5 Wheat. 581; Ex parte Wall, 
107 U. S. 289; Kennard v. Louisiana, 92 U.S. 481. 


Mr. Edwin A. Austin, with whom Mr. C. C. Coleman, At- 
torney General of the State of Kansas and Mr. Otis E. Hengate 
were on the brief, for defendant in error: 

The constitutionality of the act of the State of Kansas in 
its general effect, so far as involved in the writ of error of a 
person convicted of a violation thereof, has been sustained 
by this court. Smiley v. Kansas, 196 U. 8. 447; National Oil 
Co. v. Texas, 197 U.S. 115. 
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The scope and meaning of this act, as determined by the 
Supreme Court of the State, conclude this court in determining 
whether or not such statute and constitution violate the Fed- 
eral Constitution. Smiley v. Kansas, 196 U. 8. 447. 

The Fourteenth Amendment of the Federal Constitution 
does not so limit the State that a witness examined under this 
Jaw is justified in refusing to answer because the immunity 
afforded by § 10 of the act does not protect him against criminal 
prosecutions, fines and forfeitures for violations of the Federal 
anti-trust law. Brown v. Walker, 161 U.S. 591, 608; People 
v. Nussbaum, 67 N. Y. Supp. 492, and other cases cited by 
plaintiff in error are inapplicable. 

The provisions of the Fifth Amendment against compelling 
a witness to testify against himself, are limitations only upon 
Federal action, and do not apply to prosecutions or proceed- 
ings in state courts. Thorington v. Montgomery, 147 U. S. 
490. Nor did the Fourteenth Amendment change the whole 
theory of the relations of the state and Federal governments 
to each other or of both governments to the people. Jn re 
Kemmler, 136 U. 8. 436. 

The Fourteenth Amendment did not add to the privilege 
and immunities of citizens of the several States, and it did not 
so enlarge the effect of the former amendments that they now 
apply to the States and the citizens thereof. Mazwell v. Dow, 
176 U.S. 581; Hurtado v. California, 110 U. 8. 516. 

As to the double jeopardy clause in the Fifth Amendment 
it has been held that the same act might, as to its character, 
tendencies, and the consequences it involved, constitute an 
offense against both the state and Federal governments, and 
might draw to its commission the penalties denounced by 
either as appropriate to its character in reference to each. 
Fox v. Ohio, 5 How. 410; United States v. Marigold, 9 How. 
560; Moore v. Illinois, 14 How. 13; Ex parte Siebold, 100 U.S. 
371; Dreyer v. Illinois, 187 U. S. 75, 85. See also West v. 
Louisiana, 194 U. S. 258. As to what is due process of law 
see cases cited by plaintiff in error and also Pennoyer v. Neff, 
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95 U. S. 733; Davidson v. New Orleans, 96 U. 8. 104; Kil- 
bourn v. Thompson, 103 U. S. 182; Hagar v. Reclamation 
District, 111 U. S. 708; Leeper v. Texas, 139 U. 8. 468. 

To find any Federal constitutional restraint of the States, 
the court must say that imprisonment by a state court of a 
recalcitrant witness refusing to testify, though granted full 
immunity from prosecution by that jurisdiction, because his 
disclosures might subject him to the possibility of prosecution 
under some Federal law, constitutes a deprivation of liberty 
without due process of law, using that term only in its own 
proper vigor and meaning. So there is no question involving 
the language of the Fifth Amendment not taken and not used 
in the Fourteenth Amendment, and as to this see Hurtado v. 
Calijornia, supra. 

Authority to determine what crimes are punishable and to 
provide for their punishment is a part of the general police 
power of a sovereign and independent State, and, not being 
conferred by the Constitution of the United States upon the 
Federal Government, remains with the separate States of the 
Union. The Fourteenth Amendment does not create, narrow 
or widen police power, but leaves it as it was before that 
Amendment was adopted. Jn re Rahrer, 140 U.S. 554; Munn 
v. Illinois, 94 U. 8. 113, 1384; French v. Asphalt Co., 181 U.S. 
329; Simon v. Craft, 182 U.S. 436. 

The possibility that the testimony might contain disclosures 
tending to show a violation of the anti-trust law of some other 
State or of the United States is not a real and probable danger 
of criminal prosecution, within the constitutional privilege 
against giving self-incriminating evidence. People v. Butler 
Street Foundry, 201 Illinois, 236. 

The rule of the common law of England had reference only 
to matters penal by that law, and a discovery could not be 
refused because the disclosure would subject the witness to 
criminal prosecution by some other sovereignty. King v. 
Willcox, 1 Sim. (N. 8.) 301; Brown v. Walker, supra. 

If the full pardon by the State is ineffectual because it does 
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not extend to Federal offenses, then the State is limited in its 
power to legislate concerning its domestic affairs. 

Because, as the States cannot affect Federal powers or Fed- 
eral offenses, no immunity in a state statute can be broad 
enough to include immunity from Federal prosecutions. 
Fletcher v. Peck, 6 Cranch, 128. 


Mr. Justice PeckHaM, after making the foregoing state- 
ment, delivered the opinion of the court. 


The Supreme Court of Kansas has held in this case that the 
statute under which the plaintiff in error was sentenced to be 
imprisoned for a contempt of court was a valid statute, and 
did not violate either the constitution of the State or of the 
Federal Government. 

One portion of the statute in question has already been 
passed upon by this court and decided to be a valid provision 
as construed by the state court. Smiley v. Kansas, 196 U.S. 
447. The decision in that case has no application to the 
section involved herein. 

It is contended on the part of the plaintiff in error that the 
court below denied to him the protection of section 10 of the 
bill of rights of the constitution of Kansas, and also denied 
to him the benefit of the provision of the Fifth Amendment 
to the Constitution of the United States, that no person should 
be compelled, in any criminal case, to be a witness against him- 
self, and also that he has been deprived of the benefit of the 
Fourteenth Amendment. We are bound by the decision of 
the Supreme Court of Kansas that the statute in question 
violated no provision of the constitution of that State, and 
that it was a valid statute so far as that instrument was con- 
cerned. This doctrine is familiar, and a few of the many cases 
upon the subject are cited in Smiley v. Kansas, 196 U.S. 
supra. 

It has been so frequently held, as not to warrant the citation 
of many authorities, that the first ten amendments to the 
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Federal Constitution operate on the National Government only, 
and were not intended to, and did not, limit the powers of the 
States in respect to their own people. Spies v. Illinois, 123 
U. 8. 131; Brown v. New Jersey, 175 U. S. 172, 174. That 
portion of the Fifth Amendment, therefore, already cited, has 
no application in a proceeding like this, in a state court, under 
a state statute. 

The plaintiff in error, however, contends that the denial of 
his claim of right to refuse to answer the questions was in vio- 
lation of the Fourteenth Amendment to the Constitution of the 
United States, and deprived him of his liberty without due 
process of law. This, in reality, is the sole question in the 
ease. He contends that the immunity granted by the state 
statute, while enforcing the giving of testimony which may 
incriminate the party interrogated, as a violator of that stat- 
ute, is not (and could not be) broad enough to provide im- 
munity from prosecution under the Federal anti-trust statute, 
and that compelling him to answer questions under such cir- 
cumstances, which might incriminate him as a violator of the 
Federal anti-trust statute, and upon his refusal condemning 
him to imprisonment, deprived him of his liberty without due 
process of law, within the meaning of the Fourteenth Amend- 
ment, and the statute is therefore void. The state statute 
could not, of course, prevent a prosecution of the same party 
under the United States statute, and it could not prevent the 
testimony given by the party in the State proceeding from 
being used against the same person in a Federal court for a 
violation of the Federal statute, if it could be imagined that 
such prosecution would be instituted under such circumstances. 
Is this fact fatal to the proceeding? We think not. Assum- 
ing for this purpose that if the statute failed to give sufficient 
immunity from prosecution or punishment, it would violate 
the Fourteenth Amendment, and that an imprisonment by 
virtue of the statute would be depriving the witness of his 
liberty, without due process of law, we come to an examina- 
tion of the extent of the immunity in this case. 
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The question has been before this court in cases somewhat 
similar to this, although they arose under Federal statutes. 
In Counselman v. Hitchcock, 142 U. 8. 547, the immunity pro- 
vided for by section 860 of the Revised Statutes was held not 
to be broad enough to enable the prosecution to insist upon an 
answer from the witness. In the subsequent case of Brown 
v. Walker, 161 U.S. 591, the statute there involved was held 
to afford complete immunity to the witness, and he was there- 
fore obliged to answer the questions that were put to him, 
although they might tend to incriminate him. In that case 
it was contended, on the part of the witness, that the statute 
did not grant him immunity against prosecutions in the state 
courts, although it granted him full immunity from prosecu- 
tion by the Federal Government. This contention was held 
to be without merit. While it was asserted that the law of 
Congress was supreme, and that judges and courts in every 
State were bound thereby, and that therefore the statute grant- 
ing immunity would probably operate in the state as well as 
in the Federal courts, yet still, and aside from that view, it was 
said that while there might be a bare possibility that a witness 
might be subjected to the criminal laws of some other sov- 
ereignty, it was not a real and probable danger, but was so 
improbable that it needed not to be taken into account. 

The Supreme Court of Kansas has held in this case that in 
the proceeding under the section in question the witness can 
only be asked material questions relating to information re- 
garding any alleged violation of the statute relating to trans- 
actions within the State, and that it would not be material, 
and consequently not permissible, to ask a witness in relation 
to matters of interstate commerce, which might constitute a 
violation of the Federal anti-trust act. Therefore, the opinion 
continued, if in the course of an examination properly made, 
in regard to transactions within the State, information should 
incidentally be given which might possibly be used in a prosecu- 
tion under the Federal act; such possible prosecution did not 
operate as a reason for permitting the witness to refuse to 
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answer; that it could not be presumed that under such cir- 
cumstances any Federal prosecution would ever take place, 
and that it was, within the reasoning of Brown v. Walker, 
supra, a danger so unsubstantial and remote that it was not 
necessary (as it was impossible) for the statute to provide 
against it. We regard this as a sound view. We do not be- 
lieve that in such case there is any real danger of a Federal 
prosecution, or that such evidence would be availed of by the 
Government for such purpose. We think the legal immunity 
is in regard to a prosecution in the same jurisdiction, and when 
that is fully given it is enough. The principles underlying 
the provision itself have been thoroughly treated in the above 
cited cases, and it would be out of place to here renew their 
discussion. 

We are of opinion that no Federal right of the plaintiff in 
error has been violated, and the judgment of the Supreme Court 


of Kansas must, therefore, be 
Affirmed. 


Mr. Justice BREWER and Mr. Justice McKENNA dissented. 
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The interest which arises in an entryman by his entry, who can fulfil the 
conditions of settlement and proof in case of his death, and to whom the 
title passes depend upon the laws of the United States; and a suit brought 
by an heir, claiming under the law of a State, against the grantee of the 
widow who perfected title and obtained the patent involves the con- 
struction of sections 2291 and 2292, Rev. Stat., and other statutes relat- 
ing to homesteads, and can be removed on that ground from the state court 
to the Circuit Court of the United States. 

Under sections 2291 and 2292, Rev. Stat., the widow of the entryman is 
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first entitled to complete the entry and obtain a patent, and a state law is 
not competent to change this provision and give the children of the 
entryman an interest paramount to that of the widow. 


Tue facts are stated in the opinion. 


Mr. W. E. Cullen for appellant: 

If this court has jurisdiction of this case, then it must de- 
termine all cases where the United States was the grantor, 
and a controversy arises as to beneficial interests. 

It has not been the policy of this court to determine ques- 
tions involving the beneficial or equitable title to real estate, 
although the title had been acquired from the United States. 
Blackburn v. Portland Gold Mining Co., 175 U. 8S. 571. 

As to the laws of Washington making this land community 
property, see §§ 4488-4491, 4621 Ballinger’s Code; Forker v. 
Henry, 21 Washington, 235, 240; Ahern v. Ahern, 31 Wash- 
ington, 334. 

Beyond doubt, the widow took the legal title under and by 
virtue of the patent. The patent operated as a release to the 
widow of all the interest of the United States in the land. 
Whether she took the beneficial interest as well as the legal 
title depends upon the effect to be given the acts of the legis- 
lature of the State, and not upon the acts of Congress. Romie 
v. Casanova, 91 U. 8. 379; McStay v. Friedman, 92 U. 8. 723; 
Hoadley v. San Francisco, 94 U. 8. 4; Blue Bird Mining Co. v. 
Largey, 49 Fed. Rep. 289; Shoshone Mining Co. v. Rutter, 177 
U.S. 505. 

This is not inconsistent with the proposition that after the 
title so passed and vested it became subject to the community 
and other property laws of the State. 

After any part of the public domain has been entered, and 
notice has been properly filed, the land so entered becomes 
segregated from the public domain, and the settler has a vested 
right therein against everybody, and the Government as well, 
and when the patent for such land is issued it relates back and 
takes effect as of the time of such entry. 1 Supp. Rev. Stat. 
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282; Shepley v. Cowan, 91 U. 8. 330, 337; Sturr v. Beck, 133 
U.S. 541, 550; Nor. Pac. Ry. Co. v. McCormick, 89 Fed. Rep. 
659; Witherspoon v. Duncan, 4 Wall. 210, 218; Bardon v. No. 
Pac. R. Co., 145 U.S. 535; Hastings & Dak. R. R. Co. v. Whit- 
ney, 132 U. 8. 357; United States v. Turner, 54 Fed. Rep. 228; 
Burlington &c. P. Co. v. Johnson, 16 Pac. Rep. 125. 

The laws, the construction of which appellees claim are in- 
volved in this case, simply provide the manner in which a pat- 
ent may be obtained. In Bernier v. Bernier, 147 U. 8. 242, 
and Hutchinson Co. v. Caldwell, 152 U. S. 65, there was no 
question of state statutes. 

Under the doctrine of relation, a patent for a preémption 
takes effect from the time of settlement. Section 3 of the act 
of May 14, 1880, 21 Stat. 140, provides that patent for 
homesteads shall relate back to the settlement the same as 
in preémption. Cases supra and Gibson v. Choteau, 13 Wall. 
92. 

If the decision of the Circuit Court of Appeals is correct there 
can be no such thing as community property in land acquired 
by patent and the patentee can convey without the wife, or 
husband, as the case may be, joining in the conveyance as re- 
quired by the laws of the State of Washington. 

If this court has jurisdiction it will be bound by the rule laid 
down in the state court, as determinative of the rule in the 
State, that when title is initiated during the community 
and perfected after dissolution the property is community. 
Lowndes v. Huntington, 153 U. 8. 1; United States v. Fox, 94 
U. 8. 315; Arndt v. Griggs, 134 U. 8. 321; Investment Co. v. 
Caldwell, 152 U.S. 65. Hall v. Russell, 101 U.S. 503 does not 
apply to this case. 


Mr. George Turner, Mr. F. H. Graves and Mr. W. G. Graves 
for appellees: 

Prior to patent, or, at least, prior to a full compliance with 
the conditions which entitle him to a patent, the settler has no 
more than a right of possession and a right to be preferred in 
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the purchase of the lands. As against the United States, the 
owner of the lands, he acquires no vested right until he has 
fully complied with the requirements of the act, and Congress 
may at any time vest title in another. Shiver v. United States, 
159 U. S. 491; Campbell v. Wade, 132 U. S. 34; Wagstaff v. 
Collins, 97 Fed. Rep. 3; Frisbie v. Whitney, 9 Wall. 187; Shep- 
ley v. Cowan, 91 U. 8S. 330; Gonzales v. French, 164 U. S. 338, 
345. 

No doubt this right is, in a sense, a property right. But 
it is held at the will of Congress; it may be forfeited for non- 
compliance with existing laws, or taken away by changes in 
those laws. It therefore becomes subject to state regulation 
only in so far as Congress permits. Anderson v. Carkins, 
135 U.S. 483; Hall v. Russell, 101 U.S. 503, 513, 514. 

Section 2291, Rev. Stat. is not a statute providing for the 
descent of property. Where a settler upon the public lands 
dies prior to completing the necessary period of residence, those 
who succeed to his right acquire it not by descent from him, 
but as direct donees from the United States. Hall v. Russell, 
101 U. S. 503; Maynard v. Hill, 125 U. 8. 190, 215; Cutting 
v. Cutting, 6 Fed. Rep. 259; Stubblefield v. Manzies, 11 Fed. 
Rep. 270; United States v. Tichenor, 12 Fed. Rep. 421; Hersh- 
berger v. Blewett, 55 Fed. Rep. 177; Cooper v. Wilder, 111 Cali- 
fornia, 195; Wittenbrock v. Wheaton, 60 Pac. Rep. 664. 

The right of a settler is a personal one and those designated 
by Congress to succeed to the right take as original grantees 
and not through him, and therefore the right is not amena- 
ble to the laws of the State where the land is situated when 
the settler dies. Cases cited supra; Towner V. Rodegeb, 33 
Washington, 153; Rogers v. Clemans, 26 Kansas, 552; Daw- 
son Vv. Mayall, 45 Minnesota, 408; Cooper v. Wilder, 111 Cali- 
fornia, 195; Gjerstadegen v. Van Duzen, 7 N. Dak. 612; Chap- 
man Vv. Price, 32 Kansas, 446. 

The doctrine of relation has no application in this case. Me- 
Cune v. Essig, 118 Fed. Rep. 273, following Gibson v. Chou- 
teau, supra, which held that doctrine to be merely a fiction to 
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prevent injustice to persons standing in privity and having 
equitable interests which do not exist in this case. As to the 
state law, see Bolton v. Water Power Co., 10 Washington, 246. 

This court has no jurisdiction. Anderson v. Carkins, 135 
U. 8. 483; Bernier v. Bernier, 147 U. 8. 242; Investment Co. 
v. Caldwell, 152 U.S. 65. 


Mr. Justice McKenna delivered the opinion of the court. 


Suit in equity to establish title in appellant to an undivided 
one-half of northwest quarter of section 6, township 25 north, 
range 30 east, Washington meridian 2, and for accounting of 
rents and profits and for partition between appellant and ap- 
pellees. 

It was originally brought in the Superior Court in and for 
Lincoln County in the State of Washington. A demurrer was 
filed to the amended complaint and a petition to remove the 
suit to the Circuit Court for the District of Washington, East- 
ern Division, on the ground that the suit involved the con- 
struction of sections 2291 and 2292 of the Revised Statutes 
of the United States, and of all statutes of the United States 
relating to homesteads. The suit was removed. In the Cir- 
cuit Court a motion was made to remand, which was denied. 
The demurrer was sustained, and appellant, electing to stand 
upon her bill, it was decreed that she had no right, title or 
interest in the land. 118 Fed. Rep. 273. The decree was 
affirmed by the Circuit Court of Appeals. 122 Fed. Rep. 588. 

The facts as exhibited by the bill of complaint are that ap- 
pellant is the daughter of William McCune, deceased, and his 
wife, Sarah McCune, now Sarah Donahue, and the stepdaughter 
of Daniel Donahue, who appears as her guardian ad litem. 
William McCune and his wife Sarah settled on the land in 
controversy, it being a part of the public domain and subject 
to settlement under the homestead laws. On the fourth of 
April, 1884, McCune filed a claim to the land as a homestead 
in the proper land district. In the same year he died intestate, 
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leaving surviving as his only heirs appellant and his wife Sarah. 
They continued to reside on the land until December 17, 1889, 
upon which day the mother of appellant made the required 
proof of full compliance with the homestead laws, and on 
the sixth of March, 1891, a patent was issued to her. In the 
year 1892 she, having become Mrs. Donahue, sold and con- 
veyed the land to appellees, who went into possession of it and 
have been in possession of it ever since. The value of the land 
is sixty-four hundred dollars. The patent recites: 

‘‘Whereas there has been deposited in the General Land 
Office of the United States a certificate of the register of the 
land office at Spokane Falls, Washington, it appears that, 
pursuant to the act of Congress approved May 20, 1862, ‘to 
secure homesteads to actual settlers on the public domain,’ 
and the acts supplemental thereto, the claim of Sarah Dona- 
hue, formerly the widow of William McCune, deceased, has 
been established and duly consummated, in conformity to law, 
for the south half of the northeast quarter and the lots num- 
bered one and two of section six, in township twenty-five north 
of range thirty-eight of Willamette meridian in Washington, 
containing one hundred and sixty-three and eighty-four hun- 
dredths of an acre, according to the official plat of the survey 
of the said land, returned to the General Land Office by the 
surveyor general : 

“Now know ye, that there is, therefore, granted by the 
United States unto the said Sarah Donahue the tract of land 
above described, to have and to hold the said tract of land, 
with the appurtenances thereof, unto the said Sarah Donahue 
and to her heirs and assigns forever.” 

The action of the lower courts on the motion to remand and 
on the merits are attacked by appellant to a certain extent 
on the same ground, to wit, that the laws of Washington de- 
termine the title of the parties, not the laws of the United 
States. The interest in McCune, acquired by his entry, it is 
contended, was community property, and passed to appellant 
under the laws of the State. Sections 4488, 4489, 4490 and 
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4491 of the statutes of Washington provide that property and 
pecuniary rights owned by either husband or wife before mar- 
riage, or that acquired afterwards by gifts, bequests, devise 
or descent, shall be separate property. Property not so ac- 
quired or owned shall be community property, and, in the 
absence of testamentary disposition by a deceased husband 
or wife, shall descend equally to the legitimate issue of his or 
their bodies. 1 Ballinger’s Codes. Relying on these pro- 
visions the argument of appellant is, and we give it in the 
words of her counsel: 

“When William MeCune entered this land he had not the 
legal title, but he had an immediate equitable interest and 
the exclusive right of possession until forfeited by failure to 
carry out the terms of his entry. United States v. Turner, 
54 Fed. Rep. 228. 

‘The terms of his entry were carried out. The patent issued 
by reason of his entry. The state legislature had the right 
to direct to whom that equitable right and interest should 
pass. If the rights and interests under that entry had been 
forfeited, the state law would have no effect upon the title to 
the land. That equitable interest ripened, and was confirmed 
by the patent.” 

But this is begging the question. What interest arose in 
McCune by his entry, who could upon his death fulfil the con- 
ditions of settlement and proof, and to whom and for whom 
title would pass, depended upon the laws of the United States. 
Bernier v. Bernier, 147 U.S. 242. The motion to remand was 
rightly overruled. On the merits we think the ruling of the 
lower courts was also right. Hutchinson Investment Co. v. 
Caldwell, 152 U. 8. 65. Hoadley v. San Francisco, 94 U.S. 4, 
and other cases relied on by appellant, are not in point. 

Chapter five, Title XXXII, of the Revised Statutes pro- 
vides who may enter public lands as a homestead and the con- 
ditions to be observed as to entry and settlement. By sec- 
tions 2291 and 2292 it is provided as follows: 

‘Sec. 2291. No certificate, however, shall be given, or patent 
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issued therefor, until the expiration of five years from the date 
of such entry; and if at the expiration of such time, or at any 
time within two years thereafter, the person making such 
entry; or if he be dead, his widow; or in case of her death, his 
heirs or devisee ; or in case of a widow making such entry, her 
heirs or devisee, in case of her death, proves by two credible 
witnesses that he, she, or they have resided upon or cultivated 
the same for the term of five years immediately succeeding the 
time of filing the affidavit, and makes affidavit that no part of 
such land had been alienated, except as provided in section 
twenty-two hundred and eighty-eight, and that he, she, or 
they will bear true allegiance to the Government of the United 
States; then, in such case, he, she, or they, if at that time citi- 
zens of the United States, shall be entitled to a patent as in 
other cases provided by law. 

“Sec. 2292. . . . In ease of the death of both father 
and mother, leaving an infant child or children under twenty- 
one years of age, the right and fee shall inure to the benefit of 
such infant child or children. ‘3 

It requires an exercise of ingenuity to establish uncertainty 
in these provisions. They say who shall enter and what he 
shall do to complete title to the right thus acquired. He may 
reside upon and cultivate the land, and by doing so is entitled 
toa patent. If he die his widow is given the right of residence 
and cultivation, and “‘shall be entitled to a patent as in other 
eases.” He can make no devolution of the land against her. 
The statute which gives him a right gives her a right. She is 
as much a beneficiary of the statute as he. The words of the 
statute are clear, and express who in turn shall be its bene- 
ficiaries. The contention of appellant reverses the order of the 
statute and gives the children an interest paramount to that 
of the widow through the laws of the State. 

The law of the State is not competent to do this. As was 
observed by Circuit Judge Gilbert: ‘‘The law of the State of 
Washington governs the descent of land lying within the 
State, but the question here is whether there had been any 
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descent of land.’’ And, against application of the state law, 
the learned judge cited Wilcox v. Jackson, 13 Pet. 498, 517, 
and Bernier v. Bernier, supra. In the former it was said that 
whenever the question is whether title to land which had been 
the property of the United States has passed, that question 
must be resolved by the laws of the United States, but that 
whenever, according to those laws, the title shall have passed, 
then, like all other property in the State, it is subject to state 
legislation. In Bernier v. Bernier it was said that the object 
of sections 2291 and 2292 was “‘ to provide the method of com- 
pleting the homestead claim and obtaining a patent therefor, 
and not to establish a line of descent or rules of distribution 
of the deceased entryman’s estate.’’ See Hall v. Russell, 101 
U.S. 503. And hence it was decided that Mrs. Donahue took 
the title free from any interest or right in the appellant under 
the laws of the State. 

Against the effect of the patent conveying title to Mrs. 
Donahue, appellant invokes the doctrine of relation. It is 
admitted “that the title to the real estate in the case at bar 
passed and vested according to the laws of the United States 
by patent.’ But, it is contended, that a beneficial interest 
having been created by the state law in McCune when the 
title passed out of the United States by the patent, it “‘in- 
stantly dropped back in time to the inception or initiation of 
the equitable right of William McCune, and that the laws of the 
State intercepted and prevented the widow from having a 
complete title without first complying with the probate laws 
of the State.’”’ This, however, is but another way of asserting 
the law of the State against the law of the United States, and 
imposing a limitation upon the title of the widow which sec- 
tion 2291 of the Revised Statutes does not impose. It may 
be that appellant’s contention has support in some expressions 
in the state decisions. If, however, they may be construed 
as going to the extent contended for, we are unable to accept 


them as controlling. 
Decree affirmed. 
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ESTES v. TIMMONS. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF 
OKLAHOMA, 


No. 74. Submitted November 10, 1905.—Decided November 27, 1905. 


The decision of the proper officers of the Land Department on questions of 
fact in a contest is conclusive on the courts and, in the absence of fraud 
in preventing a party from presenting his case, the decision is not sub- 
jected to review by the courts by a charge of perjury against the wit- 
nesses. 


Tue facts are stated in the opinion. 


Mr. S. D. Luckett for appellant: 

In a case like this the courts will look into the record of 
proceedings in the Land Department, not for the purpose of 
ascertaining whether that Department came to a correct con- 
clusion of fact from conflicting evidence, but to determine 
whether or not the judgment of the Department was right and 
just as between the parties and not the result of: 1. Error of 
law committed by the Department officials; 2. Fraud com- 
mitted by the prevailing party; 3. Or imposition upon the 
Department officials by the prevailing party without which 
the decision would have been the other way. Garland v. Wynn, 
20 How. 5. 

In many cases the court has examined the entire proceeding 
in the Land Department, including the testimony taken in a 
contest case, to determine whether a patent issued and in- 
volved in the suit had been obtained rightfully or not. Bar- 
nard v. Ashley, 18 How. 43; Lytle v. Arkansas, 22 How. 7; 
Lindsey v. Hawes, 2 Black, 554; Carr v. Fije, 156 U. S. 494; 
Johnson v. Townsley, 13 Wall. 72; De Cambra v. Rogers, 189 
U.S. 119; United States v. Throckmorton, 98 U. 8. 61; Baldwin 
v. Stark, 107 U. 8. 463, distinguished. 
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Mr. J. H. Everest for appellee. 
Mr. Justice McKenna delivered the opinion of the court. 


Bill in equity to declare appellee trustee of appellant of the 
south half of the southeast quarter of section 18, T. 10 N., 
R. 4 E., in the county of Pottawatomie, Oklahoma. Appellee 
holds patent of the United States. The charge is that he ob- 
tained the patent by imposition and fraud practiced upon the 
Land Department. The trial court sustained a demurrer to 
the bill and entered a judgment dismissing it. The judgment 
was affirmed by the Supreme Court of the Territory. 12 
Oklahoma, 537. 

The essential averments of the bill are that the land is a 
part of Sac and Fox reservation in the Territory of Oklahoma, 
which was thrown open to settlement and homestead entry 
under the homestead laws of the United States, September 22, 
1891, under the proclamation of the President of the United 
States, issued September 18, 1891. 27Stat.989. The appellant 
was qualified to make settlement and entry of said land, and 
immediately after 12 o’clock noon of September 22, and before 
any other qualified person, settled upon the land. Immediately 
thereafter he commenced to erect a dwelling house and estab- 
lished his residence thereon, and cultivated and improved the 
same in compliance with the homestead laws. On the twenty- 
fifth of September he made a homestead entry thereon at the 
land office at Oklahoma City. Appellee filed an affidavit con- 
testing the entry, in which he falsely and fraudulently alleged 
that he made settlement on the land immediately after 12 o’clock 
noon of September 22, 1891, and prior to appellant. The con- 
test came on for hearing on the fifth of July, 1892, and after 
hearing the register and receiver of the local land office held 
that appellee was the prior settler, and appellant’s entry was 
canceled and appellee was allowed to enter the land May 21, 
1894. On the twenty-sixth of September, 1894, appellant 
filed an affidavit of contest against appellee and his entry, 
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alleging that appellee was not qualified to make entry for the 
reason that he entered upon and occupied the land and other 
parts of the reservation prior to noon of the twenty-second day 
of September, 1891, and after September 18, 1891. The con- 
test was heard and the land officers found adversely to the 
contention. This ruling was affirmed successively by the 
Commissioner of the General Land Office and the Secretary 
of the Interior, and patent issued to the appellee. The appel- 
lant alleges that, upon the hearing and trial before the register 
and receiver, appellee ‘‘ wilfully, intentionally and fraudu- 
lently, intending to deceive and mislead and misinform said 
register and receiver, procured and introduced the testimony 
of witnesses, W. L. Hartman, Clarence Hartman, Sam Cole, 
David L. Timmons, John Eaton and H. W. Darrow, who, at the 
instigation and procurement of the said defendant (appellee) 
testified before said register and receiver, in substance and 
effect, that the said defendant did not enter upon or occupy 
any of said lands so opened to settlement as aforesaid before 
12 o'clock noon of September 22, a. p. 1891, and subsequent 
to September 18, a. p. 1891, and to the effect that they were 
with said defendant during said period and all of the time; 
which said testimony was false, and known by said defendant 
to be false when he procured and introduced the same.’’ The 
appellant also alleges that the Commissioner and Secretary 
of the Interior were deceived and misled as to the facts in the 
ease by said false and fraudulent testimony. 

An amendment to the bill, filed by permission of the trial 
court, alleges that after testimony was taken in the contest, 
and before any decision had been rendered by the register and 
receiver, appellant filed a motion to reopen the hearing in said 
contest, and that he be allowed to introduce further testimony. 
The motion was overruled, and a motion was then made for 
a new trial. Both motions were supported by affidavits, and 
it is alleged that the register and receiver were influenced to 
overrule the motions and were deceived by the false and 
fraudulent testimony of appellee and his witnesses, and that 
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said officers misconstrued and misapplied the law, in that the 
rules and practice of the Land Department require in all cases 
where fraud or perjury has been committed in any hearing 
the same shall be reopened or a new trial granted, when such 
fact is shown to the office or department where pending, re- 
gardless of technicalities. A like allegation is made in regard 
to the ruling of the Commissioner of the General Land Office 
and the Secretary of the Interior. 

One of the affidavits attached to the motions was that of 
John Eaton, a witness in the contest proceedings for appellee, 
who testified to the settlement of the latter upon the land on 
the twenty-second day of September, 1891, after the opening 
of the reservation. Eaton states in his affidavit that he made 
his deposition by inducement of appellee and while he, Eaton, 
was intoxicated, and coming to reflect upon the injury he had 
done, he voluntarily reveals his perjury. He also states that 
he was not in Oklahoma on the twenty-second of September, 
but was in Kentucky, arriving there about the fifteenth or 
sixteenth of September. The affidavits of his brother and 
nephew corroborate his statement. There is an affidavit of 
one of the attorneys for appellant that he had been informed 
before the hearing of the contest by appellant that one George 
Stratton knew and had sworn in an affidavit, supporting ap- 
pellant’s affidavit of contest, that he was with appellee on the 
land in controversy on the twenty-second day of September, 
1891, and was told by appellee that he had been on the reserva- 
tion before it was opened. Stratton was written to, the affi- 
davit states, to appear at the hearing, but did not appear. 
The affiant tried to see Stratton, but was prevented by in- 
clement weather, but read his affidavit to him through the 
telephone, between the town of Wewoka and his residence. 
He replied that the affidavit was true. He, however, refused 
to come to town on account of the weather, and the notary 
refused to go to Stratton’s for the same reason. It was stated 
that Stratton could not be communicated with earlier. No 
date is given of the communication with Stratton. The affi- 
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davit is dated March 4, 1899. The officers of the Land De- 
partment held the showing insufficient. 

The contention of the appellant is that the Land Depart- 
ment was imposed upon and that this imposition constitutes 
a ground of review of its decision by the courts. Garland v. 
Wynn, 20 How. 6; Barnard v. Ashley, 18 How. 43; Lytle v. 
Arkansas, 22 How. 193; Lindsey v. Hawes, 2 Black, 554; Carr 
v. Fije, 156 U. 8. 494; De Cambra v. Rogers, 189 U. 8. 119, 
are relied on to support the contention. 

Appellant, distinguishing between fraud and imposition 
practiced by a party upon the Land Department, makes the 
latter a ground of jurisdiction in the courts. His case de- 
mands this, as no fraud was practiced upon him to prevent him 
from fully presenting his case. He admits that a finding of 
facts upon contradictory testimony is conclusive, not only in 
the Land Department, but upon the courts. It is, however, 
in effect, contended that if perjury can or shall be imputed to 
the witnesses the character of the decision changes and be- 
comes reviewable, and this not in an ex parte proceeding, but 
in a contested proceeding, where everything was open and took 
place upon notice. No case justifies this extreme view. It is 
certainly not called for by the facts of the case at bar. The 
land was thrown open to entry on the twenty-second day of 
September, 1891. Appellant made an entry and appellee con- 
tested it. The contest came on for hearing July, 1892, and 
decision rendered in 1894. Appellee then made entry and ap- 
pellant instituted a contest. After some preliminary steps, 
and by consent of the parties, the case was set for hearing 
June 10, 1898. There was a continuance until September 12, 
and another until the 29th, both at the instance of appellant. 
The case was closed October 28. Motion to reopen the case 
was made January 27, 1899. Five witnesses besides Eaton and 
appellee testified to the latter’s qualification to enter the land. 
At the hearing, October 12, 1898, the divorced wife of Eaton 
testified on behalf of appellant that she knew of the opening 
of the Sae and Fox reservation for settlement, and at that time 
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she and Eaton were on the way to Kentucky, having started 
in July, 1891. The attorney for the appellant, in the affidavits 
referred to, excused himself for not having moved for a con- 
tinuance of the hearing after this testimony was given, on the 
ground that he could not give the names and residence of the 
witnesses by whom Eaton’s presence in Kentucky could be 
proven, as required by rule 24, for the reason that the witness 
had informed him she did not know any person who would be 
likely to know the date other than the brother and relatives 
of Eaton, and they would not testify without his consent. He 
gave as another reason that he was fearful if he disclosed the 
fact that he was seeking evidence in Kentucky Eaton would 
flee the country, and, as appellee had sought to confuse and 
conceal the identity of Eaton, the flight of the latter would 
make the evidence of no utility to appellant. In view of this 
statement of the proceedings how can it be said imposition 
was practiced upon the Land Department? A great deal of 
the testimony was taken in the presence of the register and 
receiver. They as officers, given by law the duty and function 
of judgment, passed upon the weight of the evidence, its con- 
tradictions and the imputations to which it and the witnesses 
who gave it were subject. They exercised a like judgment 
upon the new testimony which was submitted on the motions 
to reopen and for new trial, upon the diligence in procuring 
it and its value upon the issue between the parties. They con- 
sidered it and decided against it. They exercised the judg- 
ment which the law invested them with power to make. Their 
function would be useless if it did not extend that far, and 
every decision they should make could be subjected to review 
by the courts by a charge of perjury against a witness. Against 
such power of review the decisions are clear. Vance v. Bur- 
bank, 101 U.S. 514; United States v. Minor, 114 U. 8. 233; Lee 
v. Johnson, 116 U. S. 48; United States v. Throckmorton, 98 
U.S. 61. 

Decree affirmed. 
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SIMPSON v. UNITED STATES. 
APPEAL FROM THE COURT OF CLAIMS, 
No. 31. Argued October 27, 30, 1905.—Decided November 27, 1905. 


In construing a contract with the Commissary General for supplies to posts 
in Cuba described at one place as “remote from the seacoast’’ and at 
another as “in the interior of the island;’’ held, that the two phrases meant 
the same thing and interpreted the word “interior,” and that the con- 
temporaneous construction of the Commissary General in refusing to 
take supplies for a post about eight miles from Havana and the camping 
ground for that city, that the contract applied only to posts remote from 
the seacoast, was correct. Also held that the written contract could 
not be extended to piaces not specified therein, by an indefinite oral 
agreement. 


THE facts are stated in the opinion. 


Mr. A. A. Hoehling, Jr., with whom Mr. John S. Blair was 
on the brief, for appellant. 


Mr. Assistant Attorney General Pradt and Mr. P. M. Ashford, 
Special Assistant Attorney, submitted for the United States. 


Mr. Justice Hotes delivered the opinion of the court. 


This case arises upon a contract between the Commissary 
General of Subsistence and the claimant, by which it was agree 
that the claimant should ‘deliver, to the commissaries of the 
United States troops stationed at such posts and camps as are 
situated in the interior of the island of Cuba at such prescribed 
hours on such days as, under the direction of their commanding 
officers they shall designate, such quantities of fresh beef 

fit for immediate use . . . as from time to time 
they may require.” The contract was to “‘be in force from 
the fifth day of January, 1899, to the thirtieth day of June, 1899, 
inclusive, or such less time for any post as the Commissary 
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General of Subsistence, U. S. Army, may direct.’’ The claims 
made are two, one for a refusal to take beef needed for troops 
at Los Quemados, during certain parts of the contract time, 
and another for a refusal to take it at Havana and Matanzas. 
The Court of Claims found the facts and dismissed the petition. 
The reasons for the judgment were not given, but manifestly 
were that, on the facts stated, the claimant had no claim, as 
matter of law. 

The claim in respect of the ports of Havana and Matanzas 
is based on a talk with the Commissary General before the con- 
tract was made, in which that officer stated that it was the 
purpose and intent of the department to cover the entire beef 
supply for the Island of Cuba by two contracts; one with 
Swift & Co., for refrigerated beef, slaughtered in the United 
States and delivered at points on the seacoast, the other with 
the claimant, for fresh beef, and that when Swift & Co. could 
not furnish beef the claimant’s contract covered the entire 
island, both interior and seacoast. It is enough to say that 
the claim based on this conversation flies in the face of the 
contract, which confines the undertaking of the United States 
to beef for camps in the interior. The conversation is inad- 
missible, and if admitted would not be definite enough to 
change the plain meaning of the written words. Brawley v. 
United States, 96 U.S. 168, 173; Simpson v. United States, 172 
U. 8. 372, 397. 

The claim in respect of Los Quemados raises two questions, 
or at least two were argued, one, whether the words ‘such 
quantities . . . as from time to time they may require,’ 
means such quantities as the commissaries may make requisi- 
tion for, or such quantities as they may need, the other, 
whether the camp at Los Quemados was “situated in the in- 
terior of the island,” within the true intent of the contract. 
Our opinion upon the latter will dispose of the case. 

Los Quemados was the camp of the main body of troops in 
the vicinity of Havana, and about six or eight miles from that 
city. It was about two miles and a half from the beach of 
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Marianao, and connected with both points by rail. There 
was a refrigerator plant there which had been erected by 
Swift & Co., so that if the claimant regarded his contract as 
the supplement to that of Swift & Co., there was notice on the 
face of the earth that this point was supposed to be within 
their territory. The original advertisement for proposals, re- 
ferred to by the claimant when he made his offer, spoke of 
‘posts remote from the seacoast,” a later one, also referred 
to, read “‘ posts and camps in the interior of the island.” Obvi- 
ously the two phrases were used as meaning the same thing, 
and they may be considered in interpreting the word ‘interior ”’ 
in the contract. Bradley v. Washington, Alexandria and George- 
town Steam Packet Co., 13 Pet. 89, 101; Stoops v. Smith, 100 
Massachusetts, 63, 65, 66; Prouty v. Union Hardware Co., 176 
Massachusetts, 155, 158; Bank of New Zealand v. Simpson, 
1899-1900, App. Cas. 182; Bruce v. Moon, 57 So. Car. 60, 68, 
69; 4 Wigmore, Evidence, § 2465. When performance of the 
contract began in January, 1899, beef was not ordered of the 
claimant for this camp. On the twenty-sixth he protested, 
but not on the ground that Los Quemados was situated in the 
interior of the island. His complaint was that he was to 
furnish all the fresh beef except that furnished under Swift 
& Co.’s contract. The reply from the acting Commissary 
General, and the local Chief Commissary, was that his con- 
tract embraced camps in the interior, ‘‘ and not seacoast points,”’ 
thus showing how the contract was construed at that time. 
He does not appear to have suggested a different view, al- 
though he seems to have kept on trying to get what orders he 
could. During January and February beef was purchased from 
third parties. On February 21, he was notified that commis- 
saries throughout the island had been instructed to call on him 
to furnish fresh beef under his contract whenever Swift & Co. 
could not do so under theirs, and he furnished beef for Los 
Quemados for the first thirteen days of March and was paid 
for it. But it will be observed that this action again was not 
on the ground that Los Quemados was a camp in the interior. 
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While insufficient to modify the contract in the sense of the 
claim first discussed, it was based on the willingness which 
the claimant had shown to furnish beef to that greater extent. 
Pursuant to the notice it would seem that he furnished beef 
to various points upon the coast. 

On March 13 the call upon the claimant was stopped and 
he again protested. On May 4, the Secretary of War decided 
that the camp at Quemados was an interior post, but called 
the attention of the Commissary Department to the clause in 
the contract providing that it should be in force from Janu- 
ary 5 to June 30, 1899, or such less time for any post as the 
Commissary of Subsistence might direct. Accordingly the 
Commissary General notified the claimant that ‘‘ the suspension 
of the delivery of fresh beef under your contract . . . is 
hereby made to cover the life of the contract in so far as it 
relates to the post of Quemados.”’ The claimant, of course, 
relies upon this construction of his contract so far as it favors 
him, while he repudiates the attempt to terminate his rights 
under the last quoted clause. But this interpretation was after 
the event and was not accepted or acted upon otherwise than 
to give the notice just mentioned. As we have shown, the 
contemporary construction by the men on the spot was differ- 
ent, and seems to have been accepted by the claimant. Tak- 
ing the instrument in connection with the facts that for camp- 
ing purposes Quemados was Havana, and that, as between the 
parties, interior meant remote from the seacoast, we are of 
opinion that the United States did not promise to take beef 
from the claimant at that point. 

Judgment affirmed. 
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CARROLL v. GREENWICH INSURANCE COMPANY OF 
NEW YORK. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 


THE SOUTHERN DISTRICT OF IOWA, 
No. 50. Argued November 7, 8, 1905.—Decided November 27, 1905. 


Section 1754 of the Iowa Code of 1897, prohibiting combinations of insur- 
ance companies as to rates, commissions, and manner of transacting 
business, is not unconstitutional as depriving the companies of their 
property or of their liberty of contract within the meaning of the Four- 
teenth Amendment and the auditor of the State will not be enjoined from 
enforcing the provisions of the statute. 

A company lawfully doing business in a State is no more bound by a general 
unconstitutional enactment than a citizen of that State. 


THE facts are stated in the opinion. 


Mr. Charles W. Mullan and Mr. Charles A. Clark, for 
appellant: 

Sections 1754, 1755, 1756 and 1757 of the code of Iowa do 
not violate or infringe § 6, Art. I, lowa const., as they operate 
equally upon every person within the relations and circum- 
stances provided for, and the class of persons affected thereby 
is a natural and proper class for legislative purposes, and not 
arbitrarily created by the legislature. Cooley Const. Lim., 
6th ed., 480; Magoun v. Illinois Trust & Sav. Bank, 170 U.S. 
294; Minneapolis Ry. Co. v. Beckwith, 129 U.S. 29; Orient Ins. 
Co. v. Daggs, 172 U. S. 560; Missouri Pacific Railway Co. v. 
Mackey, 127 U.S. 205, 209; Kennedy v. Insurance Co., 165 Pa. 
St. 183. 

The statute in question extends to and embraces equally all 
persons and corporations who fall within the classification, and 
is therefore valid under the state constitution. Barbier v. Con- 
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nolly, 113 U. S. 27; Sutton v. State, 96 Tennessee, 696; Des 
Moines v. Bolton, 102 N. W. Rep. (Iowa), 1045; Siate v. 
Garbroski, 111 Iowa, 499; Jowa Land Co. v. Soper, 39 Iowa, 
112; McAunich v. M. &c. R. Co., 20 Towa, 338; Morris v. 
Stout, 110 Iowa, 659. 

The statute in this case does not contravene any of the 
provisions of $30, Art. III, lowa constitution. Smith v. 
Judge, 17 California, 554; French v. Teschemaker, 24 Cali- 
fornia, 544. 

Nor does it violate or infringe § 10, Art. I of the Constitution 
of the United States, and it does not impair the obligation of 
any existing contract. Edwards v. Kearzey, 96 U. 8. 603; 
Denny v. Bennett, 128 U. 8. 495; Lehigh Water Co. v. Easton, 
121 U.S. 391; Central Land Co., v. Laidley 159 U. 8. 109; 
Pinney v. Nelson, 183 U.S. 147; Water Works Co. v. Oshkosh, 
187 U.S. 439. 

The Iowa statute does not deprive any person of liberty or 
property, and does not restrict or abridge the liberty of con- 
tract; nor does any provision of such statute in any manner 
violate or infringe any provision of the Fourteenth Amend- 
ment to the Federal Constitution. Gibbons v. Ogden, 9 Wheat. 
1; Morris Run Coal Co. v. Barclay Coal Co., 68 Pa. St. 173; 
Arnot v. Pittston & Elmyra Coal Co., 68 N. Y. 558; Cent. Ohio 
Salt Co. v. Guthrie, 35 Ohio St. 666; Crajt v. McConoughy, 79 
Illinois, 346; People v. Chicago Gas Trust Co., 130 Illinois, 268; 
Richardson v. Bull, 77 Michigan, 632; Santa Clara Co. v. Hayes, 
79 California, 387; India Bagging Ass'n v. Kock, 14 La. Ann. 
168; Northern Securities Co. v. United States, 193 U.S. 197, 
339; People v. Sheldon, 139 N. Y. 251; Atty. Gen. v. Fireman’s 
Fund Ins. Co., 152 Missouri, 45; Monnett v. Buckeye Pipe Line 
Co., 61 Ohio St. 520; Stanton v. Allen, 5 Denio, 334; Watson 
v. Harlem & N. Y. Nav. Co., 52 How. Prac. 348; Anderson v. 
Jett, 89 Kentucky, 375; Nester v. Continental Brewing Co., 161 
Pa. St. 473; Standard Oil Co. v. Adoue, 83 Texas, 650; Park & 
Sons Co. v. Druggists Ass’n, 50 N. Y. Supp. 1064; People v. Milk 
Exchange, 145 N. Y. 267; Emery v. Ohio Candle Co., 47 Ohio 
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St. 320; Chapin v. Brown Bros., 83 Iowa, 156; DeWitt Wire 
Cloth Co. v. N. J. Wire Cloth Co., 14 N. Y. Supp. 277; United 
States v. Knight Co., 156 U. 8. 1; United States v. Freight 
Ass’n, 166 U. 8. 290; United States v. Joint Traffic Ass’n, 171 
U.S. 505; Addyston Pipe & Steel Co. v. United States, 175 U.S. 
228; Barron v. Baltimore, 7 Pet. 247; Fox v. State of Ohio, 5 
How. 434; Withers v. Buckley, '20 How. 90; Twitchell v. Com- 
monwealth, 7 Wall. 326; Pumpelly v. Green Bay Co., 13 Wall. 
176; Spies v. Illinois, 123 U.S. 166; Bridge Co. v. Dix, 6 How. 
531; Slate v. Phipps, 50 Kansas, 609; Paul v. Virginia, 8 
Wall. 168; Mo. Ry. Co. v. Mackey, 127 U.S. 205; Orient Ins. 
Co. v. Daggs, 172 U. 8. 557; Hooper v. California, 155 U. 8. 
648. 

Under the uniformity clauses of the Iowa constitution, a 
statute prescribing regulations for actions on insurance poli- 
cies different from those on other contracts is valid. Christie 
v. Lije Ins. Co., 82 Iowa, 360. 

A method assessing railway companies different from the 
method of assessing other taxpayers is not invalid. Central Iowa 
R. R. Co. v. Board, 67 Iowa, 199. So also as to express and 
telegraph companies. U.S. Ex. Co. v. Ellison, 28 Iowa, 370. 

The statute establishing the liability of railroad companies 
to employés for negligence of co-employés is valid. McAu- 
nich v. M. & M. Ry. Co., 20 Iowa, 338; Deppe v. Ry. Co., 36 
Iowa, 52. Also one assessing state banks for taxation differ- 
ently from national banks. Primghar State Bank v. Rerick, 
64.N. W. Rep. 801. And see Martin v. Blattner, 86 lowa, 286. 

This court will follow the construction of the state court in 
these matters. Chicago &c. R. R. Co. v. Iowa, 94 U.S. 163. 
See also Field v. Barber Asphalt Co., 194 U. S. 621; Ken- 
tucky R. R. Tax Cases, 115 U. 8. 321; Hayes v. Missouri, 120 
U.S. 68; Magoun v. Ill. &c. Bank, 170 U.S. 283; Gulf &e. Rail- 
road Co. v. Ellis, 165 U.S. 150. 

The right of contract may be subjected to restraints de- 
manded by the safety and welfare of the State. St. Louis &e. 
Ry. v. Paul, 173 U.S. 404; Knozville Iron Co. v. Harbinson, 183 
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U.S. 13, 22; Smiley v. Kansas, 196 U.S. 456; Chapin v. Brown, 
83 Iowa, 156. 

The right to contract for a harmful combination is not to be 
upheld. Northern Securities Co. v. United States, 193 U.S. 197. 
So as to contracts to suppress competition. Waters-Pierce Oil 
Co. v. Texas, 177 U.S. 42; National Cotton Oil Co. v. Texas, 197 
U.S. 115. 

Lochner v. New York, 198 U.S. 45, simply held such restraints 
did not apply to restrictions upon the occupation and employ- 
ment of bakers as a class. 

As to other occupations, eight-hour laws have been sus- 
tained, although they necessarily limited the right of contract. 
Holden v. Hardy, 169 U. 8. 366; Atkin v. Kansas, 191 U. 3. 
223; see also Mugler v. Kansas, 123 U.S. 661. 

Also see laws prohibiting the manufacture and sale of col- 
ored oleomargarine, a healthful food product, which remained 
wholesome after the coloring. Capital City Dairy Co. v. Ohio, 
183 U.S. 238; McCray v. United States, 195 U.S. 62. 

Nor can the right of contract be sustained as to a combina- 
tion to injure the business of another. Azkens v. Wisconsin, 
195 U. S. 194. See also lowa code, §§ 5060-5067; Beechley 
v. Mulville, 102 Iowa, 602. 

A State may impose any restrictions it may see fit upon 
foreign corporations. Fritts v. Palmer, 132 U.S. 288; Allgeyer 
v. Louisiana, 165 U.S. 583; Dayton Coal Co. v. Barton, 183 
U.S. 24; Farmers’ Ins. Co. v. Dabney, 194 U.S. 304. 

And may exclude them altogether unless restrained by some 
other provision of the Federal Constitution than the Four- 
teenth Amendment. WSilrer Horn Co. v. New York, 143 U.S. 
314; Ducat v. Chicago, 10 Wall. 415. 

The rule sustained in a case involving right of contract af- 
fecting competition under a Texas statute. Waters-Pierce Oil 
Co. v. Texas, 177 U.S. 42; Nat. Oil Co. v. Texas, 197 U.S. 115. 

And see, construing statutes of Missouri and California, regu- 
lating insurance, Orient Ins. Co. v. Daggs, 172 U. 8. 557; 
Hooper v. California, 155 U.S. 648. 
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Mr. John G. Johnson and Mr. James C. Davis, with whom 
Mr. George H. Carr was on the brief, for appellee: 

The Federal Court in equity has jurisdiction to pass upon 
the validity of a statute claimed to be void as in violation of 
the Constitution, when the enforcement of such statute will 
create a multiplicity of suits or cause great and irreparable 
injury, and herein an action of this character is not an action 
against the State. Osborn v. United States Bank, 9 Wheaton, 
738; Pennoyer v. McConnaughy, 140 U.S. 1; Scott v. Donald, 
165 U.S. 107; Hutchinson v. Beckham, 118 Fed. Rep. 399. 

Corporations equally with individuals may invoke the aid 
of the Federal Constitution, because they are persons within 
the meaning of the Fourteenth Amendment to the Constitu- 
tion of the United States. The acts, whose constitutionality 
is attacked, are not made conditions to corporate admission 
within the State, or to corporate existence. Santa Clara County 
v. Southern Pacific Ry., 118 U.S. 394; Pembina Mining Co. 
v. Pennsylvania, 125 U. 8S. 181, 189; Missouri Pacific Ry. v. 
Mackey, 127 U.S. 205; M. & St. L. Ry. v. Herrick, 127 U.S. 
210; MW. & St. L. Ry. v. Beckwith, 129 U.S. 26; Charlotte Rail- 
way v. Gibbes, 142 U.S. 386; Covington Turnpike Co. v. Sand- 
jord, 164 U.S. 578; Gulj, Col. & Santa Fé Ry. v. Ellis, 165 
U.S. 150; Insurance Co. v. Morse, 20 Wall. 451; Cargill Co. v. 
Minnesota, 180 U.S. 452; N. Y. Ins. Co. v. Smith, 41 8. W. 
Rep. 687. 

The Iowa statutes especially providing for foreign corpora- 
tions doing business in Iowa are §§ 1637-1639, Code of 1897. 
For special provisions as to foreign insurance companies doing 
business in Iowa see §$§ 1721-1725, Code of 1897. 

The legislature of a State, under the guise of protecting pub- 
lie interests, may not arbitrarily interfere with private busi- 
ness, or impose unusual and unnecessary restrictions upon law- 
ful occupations. Lawton v. Steele, 152 U.S. 133; Allgeyer v. 
Louisiana, 165 U. 8. 578; Lochner v. New York, 197 U.S. 45; 
State v. Kreutzberg, 90 N. W. Rep. 1098 (Wis.). 

Under the guise of police regulation the rights of persons 
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and property cannot be invaded by legislative action, and 
when such action takes away the property of a citizen, or in- 
terferes with his personal liberty, it is the province of the 
courts to determine whether it is an appropriate remedy for 
the preservation of the safety and welfare of society. Ritchie 
v. People, 155 Illinois, 98; Bessette v. People, 193 Mlinois, 334; 
In re Jacobs, 98 N. Y. 98, 107; People v. Marx, 99 N. Y. 377; 
People v.Gillson, 109 N. Y. 389. 

Reasonable contracts in restraint of trade are not void or 
against public policy. This is especially true where the sub- 
ject of the contract is not a prime necessity or staple of com- 
merce. Oregon Nav. Co. v. Winsor, 20 Wall. 69; Fowle v. 
Park, 131 U.S. 97; Chicago Railway Co. v. Pullman Co., 139 
U. 8S. 89; Northern Securities Co. v. United States, 193 U. 8S. 
361; Smiley v. Kansas, 196 U.S. 454; Central Shade Roller Co. 
v. Cushman, 143 Massachusetts, 353; 9 N. EE. Rep. 629; Herri- 
man v. Menzies, 115 California, 16; anchester & L. R. R. v. 
Concord, 20 Atl. Rep. 385. 

Issuing policies or contracts of insurance is not commerce. 
Paul v. Virginia, 8 Wall. 168, 183; Nathan v. Louisiana, 8 
How. 73; Insurance Co. v. Massachusetts, 10 Wall. 566; Doyle 
v. Insurance Co., 94 U.S. 535; Philadelphia Fire Ass’n. v. New 
York, 119 U.S. 110; Queen Insurance Co. v. State, 86 Texas, 250. 

For cases in which legislation has been held to be in contra- 
vention of the Fourteenth Amendment of the Constitution of 
the United States where the classification has been one of ar- 
bitrary selection, and where the liberty of contract has been 
arbitrarily and without just cause invaded, see cases cited supra 
and Cooley’s Const. Lim., 5th ed., §$§ 484-486; 6th ed., pp. 481- 
483; Cotting v. Kansas City Siock Yards, 183 U. 8. 79; Con- 
nelly v. Sewer Pipe Co., 184 U.S. 540; State v. Haun, 61 Kan- 
sas, 504; Frorer v. People, 141 Illinois, 171; State v. Goodwill, 
33 W. Va. 179: State v. Fire Creek Coal Co., 33 W. Va. 188; 
State v. Loomis, 115 Missouri, 307, 315; Godcharles v. Wigeman, 
113 Pa. St. 431, 437; Dibrell v. Morris Heirs, 15 8. W. Rep. 87, 
95; Republic Iron & Steel Co. v. State, 66 N. E. Rep. (Ind.) 1006; 
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Vanzunt v. Waddell, 2 Yerger, 260, 270; Millett v. People, 117 
Illinois, 294; Harding v. People, 160 Illinois, 459; Eden v. Peo- 
ple, 161 Illinois, 296; Chicago v. Netcher, 183 Illinois, 104; 
Bailey v. People, 190 Illinois, 28; Johnson v. Railway, 43 Min- 
nesota, 222; Sutton v. State, 96 Tennessee, 696; State v. Gar- 
broski, 111 Iowa, 498; State v. Jackman, 42 L. R. A. 438 
(N. H.); S. &. N. Alabama Ry. v. Morris, 65 Alabama, 193, 
199; Chicago & St. L. Ry. v. Moss, 60 Mississippi, 641; Wilder 
v. Chicago & West Mich. Ry., 70 Michigan, 382; St. Louis Rail- 
way v. Williams, 49 Arkansas, 492; San Antonio Railway v. 
Wilson, 19 8S. W. Rep. 910; Wallace v. Railway, 94 Georgia, 
732; Street v. Varney Electrical Co., 61 L. R. A. 155; Rodgers 
v. Color, 166 N. Y. 1. 


Mr. Justice Hotmes delivered the opinion of the court. 


This is a bill brought by a number of fire insurance com- 
panies, incorporated in States other than Iowa, to enjoin the 
auditor of that State from enforeing §§$ 1754, 1755 and 1756 
of the Iowa Code, 1897. The ground of the bill is that these 
sections are invalid under the state constitution and the 
Fourteenth Amendment of the Constitution of the United 
States. There is a reference also to Article 1, section 10, and 
an oblique suggestion that the law impairs the obligation of 
contracts. The defendant demurred, and the Circuit Court 
issued an injunction as prayed, which was made perpetual by 
final decree. 125 Fed. Rep. 121. Thereupon the defendant 
appealed to this court. 

By section 1754, “It shall be unlawful for two or more fire 
insurance companies doing business in this State, or for the 
officers, agents or employés of such companies, to make or 
enter into any combination or agreement relating to the rates 
to be charged for insurance, the amount of commissions to be 
allowed agents for procuring the same, or the manner of trans- 
acting the fire insurance business within this State; and any 
such company, officer, agent or employé violating this pro- 
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vision shall be guilty of a misdemeanor,” and a fine is imposed 
for each offense. By § 1755 it is made the duty of the auditor 
of state to summon for examination, under oath, any officer, 
agent or employé suspected of violating § 1754, and if he de- 
termines that the company is guilty, or if the officer or agent 
fails to appear, to revoke the authority of the company to do 
business in the State for one year. By §1756 an appeal is 
given from the decision of the auditor to the District Court, 
the case to be tried de novo, as equitable causes are tried. By 
$ 1757 the statements made upon the examination before the 
auditor or county court shall not be used in any criminal 
prosecution against the person making them. 

The bill sets forth the necessity for every insurance company 
to gather all the experience available into one mass and to 
analyze and classify it scientifically in order to ascertain the 
true value of risks, and that it will add greatly to the expense 
if each company is required to employ a separate person to do 
the work. It charges, upon information and belief, that if the 
plaintiffs attempt to combine their experience and to employ 
the same person to analyze it, the auditor will summon them 
and revoke their authority to do business in the State. It 
further alleges that the plaintiffs desire not only to do what 
has been stated for their guidance in establishing rates, but 
to agree what classes of risks are non-insurable, how various 
risks shall be classified, and as to other matters relating to the 
manner of doing business. It repeats the charge, upon in- 
formation and belief, that if the plaintiffs proceed in this 
manner the auditor will order an examination and revoke their 
licenses, and prays for an injunction against enforcing in any 
manner the above-mentioned sections of the Iowa Code. The 
Cireuit Court considered that the statute was not invalid under 
the constitution of lowa, but held that the prohibitions of 
agreements as to the amount of commissions to be allowed. 
or as to the manner of transacting the fire insurance business 
in the State, were contrary to the Fourteenth Amendment. 
While waiving a discussion of the clause against combinations 
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as to rates, it seemingly regarded the provisions of § 1754 as 
inseparable, and issued a general injunction forbidding the 
enforcement against the plaintiffs of §$§ 1754, 1755 and 1756. 

We assume, for purposes of decision, that the bill means 
that the auditor threatens and intends to enforce the act in 
case the plaintiffs do what they desire to do, and that if § 1754 
is contrary to the Constitution of the United States, a proper 
ease for an injunction is made out. Osborn v. Bank of the 
United States, 9 Wheat. 738, 839, 840. See Cleveland v. Cleve- 
land City Ry. Co., 194 U.S. 517, 531; Detroit v. Detroit Citizens’ 
Street Ry. Co., 184 U.S. 368, 378. We assume further that the 
position of the plaintiffs is not affected by the fact that they 
are foreign corporations. ‘The act is in general terms, and hits 
all insurance companies. If it is invalid as to some, it is in- 
valid as to all. United States v. Ju Toy, 198 U.S. 253, 262, 
263. That the requirements of the act might have been made 
conditions to foreign companies doing business in the State, 
Fidelity Mutual Life Ins. Co. v. Mettler, 185 U.S. 308, Waters- 
Pierce Oil Co. v. Texas, 177 U.S. 28, is immaterial, since, as we 
understand the statute, the legislature did not attempt to 
reach the result in that way. A company lawfully doing busi- 
ness in the State is no more bound by a general unconstitutional 
enactment than a citizen of the State. W. W. Cargill Co. v. 
Minnesota, 180 U.S. 452. 

We pass to the question upon which the Cireuit Court de- 
cided the case, namely, the constitutionality of § 1754, the 
only section which we find it necessary to consider. What- 
ever may be thought of the policy of such attempts, it cannot 
be denied in this court, unless some of its decisions are to be 
overruled, that statutes prohibiting combinations between 
possible rivals in trade may be constitutional. The decisions 
concern not only statutes of the United States, Northern Secu- 
rities Co. v. United States, 193 U.S. 197, Swijt & Company v. 
United States, 196 U. 8. 375, but also state laws of similar im- 
port. Smiley v. Kansas, 196 U. S. 447; National Cotton Oil 
Co. v. Texas, 197 U.S. 115. 
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In view of these cases further discussion is unnecessary, but 
we will add a few words. While we need not affirm that in 
no instance could a distinction be taken, ordinarily if an act 
of Congress is valid under the Fifth Amendment it would be 
hard to say that a state law in like terms was void under the 
Fourteenth. It is true that by the provision in the body of 
the instrument Congress has power to regulate commerce, and 
that the act of Congress referred to in the cases cited was passed 
in pursuance of that power. But even if the Fifth Amend- 
ment were read as contemporaneous with the original Con- 
stitution, the power given in the commerce clause would not 
be taken to override it so far as the Fifth Amendment protects 
fundamental personal rights. It is only on the ground that 
the right to combine at will is a fundamental personal right 
that it can be held to be protected by the Fourteenth Amend- 
ment from any abridgment by the State. Cincinnati Street 
Ry. Co. v. Snell, 193 U.S. 30, 36. Many state laws which limit 
the freedom of contract have been sustained by this court, 
and therefore an objection to this law on the general ground 
that it limits that freedom cannot be upheld. There is no 
greater sanctity in the right to combine than in the right to 
make other contracts. Indeed, Mr. Dicey, in his recent work 
on Law and Public Opinion in England during the Nineteenth 
Century, indicates that it is out of the very right to make what 
contracts one chooses, so strenuously advocated by Bentham, 
that combinations have arisen which restrict the very freedom 
that Bentham sought to attain, and which even might menace 
the authority of the State. If then the statute before us is 
to be overthrown more special reasons must be assigned. 

At the argument before us more special reasons were as- 
signed. It was pressed that there is no justification for the 
particular selection of fire insurance companies for the pro- 
hibitions discussed. With regard to this it should be observed, 
as is noticed by the appellees, that a general statute of Iowa 
prohibits all contracts or combinations to fix the price of any 
article of merchandise or commodity, or to limit the quantity 
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of the same produced or sold in the State, Code of 1897, § 5060, 
and that this section covers fire insurance. Beechley v. Mul- 
ville, 102 Iowa, 602. Therefore the act in question does little 
if anything more than apply and work out the policy of the 
general law in a particular case. Again, if an evil is specially 
experienced in a particular branch of business, the Constitu- 
tion embodies no prohibition of laws confined to the evil, or 
doctrinaire requirement that they should be couched in all- 
embracing terms. It does not forbid the cautious advance, 
step by step, and the distrust of generalities which sometimes 
have been the weakness, but often the strength, of English 
legislation. Otis v. Parker, 187 U.S. 606, 610, 611. And if 
this is true, then in view of the possible teachings to be drawn 
from a practical knowledge of the business concerned, it is 
proper that courts should be very cautious in condemning what 
legislatures have approved. 

If the legislature of the State of Iowa deems it desirable 
artificially to prevent, so far as it can, the substitution of com- 
bination for competition, this court cannot say that fire in- 
surance may not present so conspicuous an example of what 
that legislature thinks an evil as to justify special treatment. 
The imposition of a more specific liability upon life and health 
insurance companies was held valid in Fidelity Mutual Life 
Insurance Co. v. Mettler, 185 U. S. 308. See also Missouri 
Pacific Ry. Co. v. Mackey, 127 U.S. 205; Orient Insurance Co. 
v. Daggs, 172 U. 8. 557; Otis v. Parker, 187 U. S. 606; Home 
Lije Insurance Co. v. Fisher, 188 U. 8. 726, 727. 

But it is said that, however it may be as to some regulations 
of fire insurance, these, or at least the last two of them, for- 
bidding agreements as to agents’ commissions and the manner 
of transacting business, are not to be justified. In order to 
make this out the scope of the provisions was exaggerated both 
in the argument and in the bill. The bill seems to assume that 
the statute forbids insurance companies to obtain and use each 
other’s experience, or to employ the same person to work up 
the results. It does not. It simply forbids an agreement be- 
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tween the companies relating to the rates which may be based 
upon those results. No doubt an agreement between the 
companies readily would be inferred, if they were found all 
to charge the same rates; but an agreement between the com- 
panies is the only thing aimed at, and if they avoid that they 
escape the law. So it was suggested in argument that they 
could not employ the same adjuster in case of loss. We do 
not perceive anything to hinder their doing so, although it may 
be that they woukl have to be careful about the terms of his 
authority. The object of the law, we assume, until the Iowa 
Court shall decide otherwise, is single, to keep up competition, 
and the general language is to be restricted by the specific 
provisions and to the particular end. Limited as we under- 
stand it to be limited, the statute goes no further than others 
which have been sustained, and does not contravene the Con- 
stitution of the United States. | 

The argument before us very properly was rested on the | 
Fourteenth Amendment. Therefore it is unnecessary to dis- 
cuss the other objections suggested in the bill. 

Although we have conceded that the bill makes a case for 
an injunction if its premises are true, it cannot be understood 
to charge that the auditor will go further than to enforce the 
act as properly construed. The allegations upon information 
and belief, which we have stated, probably mean no more than 
that the plaintiffs reasonably suppose that the auditor will 
do his duty. They are pressed to the verge when they are 
taken to set forth a threat to do that. They certainly do not 
show that he threatens to do more. 

Decree reversed. 


Mr. Justice HARLAN, concurring. 


It is clear from the averments of the bill that the insurance 
companies had not, prior to the institution of this suit, made 
any combination or agreement, among themselves, relating to u 
the rates to be charged for insurance or to the amount of com- 
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missions to be allowed agents for procuring insurance or to 
the manner of transacting fire insurance business within the 
State. They expressed a desire to make such a combination 
or agreement, but were apprehensive that by doing so they 
would come into conflict with the state authorities. The 
auditor had done nothing under the statute and will have 
nothing to do in execution of its provisions, unless the in- 
surance companies enter into the forbidden combination or 
agreement. Nevertheless, the plaintiffs came into court, avowed 
that they had not as yet violated the statute, but asked to be 
informed whether, in the event they concluded to do so, their 
officers, agents or employés could be legally summoned before 
the state auditor for examination, as prescribed in section 1755. 
In other words, in advance of anything being done in violation 
of the statute or of any steps being taken by the auditor in 
execution of its provisions, the opinion of the court was asked 
and obtained as to its constitutionality. This is a very con- 
venient—and, in my judgment, a mischievous—mode of ob- 
taining the opinion of a court upon an abstract question of 
the constitutionality of a statute which has not been and may 
never be violated, and under which no case may ever arise 
calling for judicial interference. It is as if the plaintiffs had 
addressed a personal communication to the court asking to be 
informed as to what they might safely do. It seems to me 
that the suit has been prematurely brought. If the plaintiffs 
should make such a combination as is forbidden by the stat- 
ute, the time to seek judicial interference in their behalf would 
be when the state auditor proceeds or in some definite way 
indicates his purpose to proceed under section 1755. I think 
the decree below should be reversed and the bill ordered to be 
dismissed, upon the ground that no facts existed, at the time 
the suit was brought, to justify a judicial tribunal in deliver- 
ing a judgment to the constitutionality of the state statute. 

As, however, the court considered the case upon the merits, 
it is appropriate to say that I concur with the court in holding 
that the section of the statute which is assailed is not invalid. 
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The business of fire insurance is of such a peculiar character, 
so intimately connected with the prosperity of the whole com- 
munity, and so vital to the security of property owners, that 
it is competent for the State to forbid combinations and agree- 
ments among fire insurance companies doing business within 
its limits, in reference to rates, agents’ commissions and the 
manner of transacting their business. If, in the judgment of 
the State, the people who desire insurance upon their property 
are put at a disadvantage when confronted by a combination 
or agreement among insurance companies, I do not perceive 
any sound reason why, preserving the individual right of con- 
tracting, it may not forbid such combinations and agreements, 
and thereby enable the insured and insurer to meet on terms 
of equality. Surely, the State could enact such a regulation 
with reference to companies organized under its own laws. 
If that be so, it cannot be that such a regulation may not be 
made applicable to foreign insurance companies doing busi- 
ness in the State only by its consent. 





UNITED STATES v. UTAH, NEVADA AND CALIFORNIA 
STAGE COMPANY. 

UTAH, NEVADA AND CALIFORNIA STAGE COMPANY 
v. UNITED STATES. 


APPEALS FROM THE COURT OF CLAIMS. 


Nos. 51 and 52. Submitted November 8, 1905.—Decided November 27, 1905. 


In construing a contract for mail service in New York City, held that: 

The new and additional mail messenger or transfer service which the con- 
tractor could be required to perform under authority of the Postmaster 
General without additional compensation did not include a vast amount 
of additional work necessitated by the opening of a new post office not 
contemplated by either of the parties when the contract was made. 

The same principles of right and justice which prevail between individuals 
should control the construction and carrying out of contracts between 
the Government and individuals, 
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The contractor had a right to presume the Government knew how many 
stations were to be served; and, where the proposals positively specified 
that only two elevated railroad stations were to be served, the contrac- 
tor was entitled to extra compensation for serving four stations notwith- 
standing the proposal required the bidders to inform themselves as to 
facts and stated that additional compensation would not be allowed 
for mistakes. 

The contractor was not entitled to extra compensation for “foot service,” 
carrying mails up and down steps at elevated railroad stations, as de- 
livery at the foot of the steps would have been insufficient. 


TuIs is an appeal and cross-appeal from a judgment of the 
Court of Claims upon a demand for extra compensation in the 
performance of a contract made on December 21, 1892, be- 
tween the United States, represented by the Postmaster 
General, and the Utah, Nevada and California Stage Com- 
pany, for the rendition of certain covered regulation wagon, 
mail messenger, transfer and station service on mail route 
number 207,003, in the city of New York, for a term from 
July 1, 1893, to June 30, 1897. The advertisement contained 
certain instructions to bidders, a part of which is as follows: 

“The contractors under this advertisement will be required 
to perform, without additional compensation, any and all new 
or additional service that may be ordered from July 1, 1893, 
or at any time thereafter during the contract term, whether 
between post offices and railroad stations, between post offices 
and steamboat landings, between post offices and mail stations 
or between the several railroad stations, steamboat landings 
and mail stations now established or that may hereafter be 
established, whether caused by the establishment of new or 
by change of site of existing post offices, railroad stations, 
steamboat landings or mail stations within said cities or caused 
by the alteration of the routes made necessary by any other 
reason. 

“The statements of probable additional service that may 
be necessary on the routes under this advertisement are given 
so that bidders may be as fully advised as possible of the 
amount likely to be required. It will not, however, limit the 
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liability of the contractors to perform all service that may 
become necessary without additional pay. 

‘Bidders must inform themselves of the distances, the run- 
ning time, the weight of the mails, the condition of hills, streets, 
toll bridges, ferries, and obstructions of all kinds, whereby 
expense may be incurred, and as to the probable increase, 
additional service, or changes likely to be rendered necessary. 
Claims for additional pay based on such grounds, or for alleged 
mistakes or misapprehensions as to the service required, or for 
bridges destroyed or ferries discontinued, cannot be consid- 
ered.” 

The Stage Company, having submitted a proposal under 
this advertisement, was awarded the contract, and the same 
was duly entered into. Among other things it was stipulated: 

“To take the mail from and deliver it into the post offices, 
mail stations and cars at such points and at such hours, under 
the directions of the postmaster at New York, N. Y., approved 
by the Postmaster General, as will secure dispatch and con- 
nections and facilitate distribution, and at the contractor's 
expense for tolls and ferriage. 

“To perform all new or additional or changed covered 
regulation wagon, mail messenger, transfer, and mail station 
service that the Postmaster General may order at the city 
of New York, N. Y., during the contract term, without addi- 
tional compensation, whether caused by change of location 
of post office, stations, landing, or the establishment of others 
than those existing at the date hereof or rendered necessary, 
in the judgment of the Postmaster General, for any cause, 
and to furnish such advance or extra wagons from time to 
time for special or advance trips as the Postmaster General 
may require, as a part of such new or additional service.” 

After the contract was entered into, Congress having made 
an appropriation for the purpose, a new distribution station 
was established at Forty-fourth street and Lexington avenue, 
in the city of New York, known as the Industrial Building 
station. At the time of the advertisement for proposals, 
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which resulted in the contract, to wit, on September 15, 1892, 
the service therein referred to involved the carrying of the 
mails for approximately 973,674.22 miles per annum. In the 
advertisement bidders were notified that the probable annual 
increase in such service would amount to 6,718.40 miles. 
Between the time of the advertisement and the time when 
complainant entered upon the performance of his contract 
additional service was required, which increased the amount 
of annual mileage to 1,012,604.54 miles. On August 22, 1893, 
an order was made by the Second Assistant Postmaster Gen- 
eral, requiring additional mail service to supply the mail 
station at Forty-fourth street and Lexington avenue, as per 
certain statements attached to the order, and a further order 
was made on October 23, 1893, for additional mail station 
service. Under the arrangement ordered by the department, 
all first class matter (letters) previously collected in the district 
of Station H (removed into the Industrial Building from 156 
Kiast Fifty-fourth street) continued to be received and handled 
there; massed matter made up by the States for the East, 
North and West, which had previously been sent to the gen- 
eral post office for distribution, was sent to the Industrial 
branch to be distributed. South and West mail was taken 
there during the period within suit and assorted, and all of 
the second-class bulky matter of publishers above Fourteenth 
street, which had formerly been received at the general post 
office and Station O, was delivered at the Industrial Building; 
also, all third and fourth class matter, mailed in uptown sta- 
tions, which had previously come to the general post office, 
was sent to the Industrial Building, relieving the general post 
office from handling that matter. The result of the orders 
aforesaid was that claimant was compelled to increase the 
number of wagon trips from October 25, 1893, to February 6, 
1895, over and above what would have been the normal in- 
crease, and increased the distance to be traveled by the wagons, 
over and above the normal increase, 311,939 miles for the 
period from October 5, 1893, to February 6, 1895. 


VoL, cxctx—27 
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The Industrial Building was rented in March, 1893, for 
postal purposes, in order to relieve the general post office, 
which had become inadequate to accommodate the increased 
volume of business. Station H, on May 1, 1893, was moved 
from 156 East Fifty-fourth street into the Industrial Build- 
ing. In connection with Station H there were inaugurated 
in the premises the district departments, variously known as 
district stations. 

By establishing the distribution station in the Industrial 
Building, and issuing the orders above set forth, there was no 
diminution in the number and character of the runs to and 
from the general post office, nor was the mileage at said gen- 
eral post office thereby diminished. To perform this extra 
service to and from the Industrial Building the claimant was 
required to purchase from 80 to 100 additional horses, and 
from 32 to 33 additional wagons; to put on from 45 to 46 new 
runs, and to employ from 33 to 50 additional men—drivers, 
hostlers, ete. The orders resulted in such increased speed in 
carrying the mails from the Industrial Building to some of the 
railroad stations, that in obeying them it was necessary to 
violate the city ordinances as to the rate of speed; it largely 
increased the wear and tear on the wagons; it injured and 
shortened the period of usefulness of the horses, some of them 
dying from overexertion in hot weather by reason of the fast 
driving, made necessary by the short time allowed to make 
the various trips. 

The increase of runs to the railroad stations outside the city 
of New York, made necessary by the establishment of the 
extra service from the Industrial Building, increased the nec- 
essary expenditure by the claimant, in the matter of ferry 
tolls, in the sum of $9,950.22. 

At no time prior to the making of said bid, or prior to enter- 
ing into said contract, was any intimation or information given 
by the defendants’ officers to claimant that they contemplated 
or intended the establishment of a service at the Industrial 


Building. 
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A postal station was established in the Industrial Building, 
and the contractor was required to transport the mails be- 
tween it and the various railroad stations and some postal 
stations. This postal station was constituted as follows: 

‘Station H was moved May 1, 1893, from its location at 
No. 156 East Fifty-fourth street into the above-named premises. 

“Thereafter, on September 1, 1893 (service began October 4, 
1893), there was inaugurated in the same premises and in 
connection with Station H the distribution department, which 
was variously known as ‘Distribution station,’ ‘Industrial 
station,’ and ‘Station H (distribution department),’ and the 
two together were sometimes known as ‘Industrial Branch 
station.’ 

“Before and after the removal of Station H, as above stated, 
it was in all respects a branch post office, at which there were 
collections and deliveries of mail by carriers, distribution of 
mail matter for dispatch, registration of letters, sale of stamps, 
and the issuing of money orders. 

“Both that part of the industrial branch which had been 
known as Station H, and that part which was referred to as 
‘Distribution station,’ ete., were situated on the same floor 
of the Industrial Building, and were at all times connected by 
a passageway. The former was in charge of a superintendent 
of station, and the latter was, until January 5, 1895, under the 
direction of an assistant of the superintendent of mails of the 
general post office. Station H continued the collection and 
delivery of mail by carriers, the sale of stamps, the registration 
of matter, and sale of money orders, while the distribution 
department had charge of the distribution of second, third 
and fourth class matter. The collectors for Station H proper 
carried their collections of mail directly into and deposited 
them in the distribution department and the distribution for 
dispatch and the assortment for city delivery were made there. 

“After the equipment of Industrial Branch station, second 
class mail matter mailed by publishers and originating north 
of Fourteenth street was mailed at that station. 
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“This mail matter had previously been mailed at the gen- 
eral post office and at Station O, at which points the distribu- 
tion had theretofore been made and dispatch made to the sev- 
eral railroad stations, as specifically stated in the advertisement. 
Thereafter no further such mailing of second class matter was 
made at Station O, and all dispatches of said mailed matter for 
the West and New England States and to and from Grand 
Central Station were made from the Industrial Branch station, 
a distance of approximately 6 blocks, instead of from the gen- 
eral post office, 34 miles distant, and from Station O, 1} miles 
distant, as theretofore. 

“The congested state of the general post office on account 
of lack of adequate space, for the remedy of which Station O 
had been established some years before, was well known for 
some time prior to the advertisement and proposal for this 
service.” 

The advertisement of September 15, 1892, containing pro- 
vision for covered regulation wagon, mail messenger, transfer 
and station service, which was made a part of the contract, 
undertook to give a schedule of service probably required in 
the city as the same existed and was in operation on August 15, 
1892, as stated in the advertisement, “so that bidders might 
be as fully advised as possible of the amount of service likely 
to be required.” The advertisement inadvertently stated the 
service between the Manhattan Elevated Railroad station and 
the general post office and certain branch stations at one-half 
of the number of transfers actually required, consequently the 
Stage Company was required to perform, and did perform, 
double the number of trips specified. 

In the performance of the contract certain foot service was 
required, which, it is contended, was not included in the con- 
tract, which necessitated 479,875 trips going up and down 
steps in making delivery of mail to messengers on elevated 
trains, the service requiring the employment of additional men 
at each station. 

From the findings of fact the Court of Claims held the com- 
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plainant entitled to recover the sum of $68,483 as compensa- 
tion for the additional service under the orders of the depart- 
ment, made necessary by the establishment of the extra service 
in connection with the Industrial Building, the sum including 
$9,950.22 expenses incurred by the Stage Company in the mat- 
ter of ferry tolls; also $14,538 because of the double service 
required between the Manhattan Elevated Railroad and the 
general post office, and certain branch post offices, growing 
out of the mistake in the advertisement in stating the number 
of trips required at one-half the actual number. It disallowed 
the claim for extra compensation on account of the “foot ser- 
vice” required in delivering the mail upstairs at the elevated 
railway stations. 39 C. Cl., 420, 440. 


Mr. Assistant Attorney General Louis A. Pradt and Mr. Jo- 
seph Stewart for the United States. 


Mr. A. A. Hoehling, Jr., and Mr. J. H. McGowan for Utah, 
Nevada and California Stage Company. 


Mr. Justice Day, after making the foregoing statement, 
delivered the opinion of the court. 


It is the contention of the Government that, under the au- 
thority of the Postmaster General to require new or additional 
mail messengers or transfer service, without additional com- 
pensation, the contractor might be required to perform the 
additional service made necessary by the establishment of the 
Industrial Building branch under the authority of the act of 
Congress of March 3, 1893, 27 Stat. 732, authorizing the rent- 
ing of the building to be used for general post office purposes 
in the city of New York. The findings of fact establish that 
this Industrial Building branch was more than three miles dis- 
tant from the general post office, and was intended to and did 
transact nearly all of the business north of Fourteenth street. 
This necessitated the carrying of the mails not only from the 
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general post office to the railroad stations, but to and from the 
branch station established at the Industrial Building. In or- 
der to perform this service under the directions of the depart- 
ment, complainant was required to furnish eighty additional 
horses, more than thirty additional wagons, and from thirty- 
three to fifty additional men, requiring an additional distance 
to be travelled in wagons, over and above the normal increase, 
of 311,939 miles for the period from October 5, 1893, to Feb- 
ruary 6, 1895, and to pay an increased sum for ferrying the 
wagons across the North and East Rivers of $9,950.22. Can 
such enormous increase of the service required and the expense 
entailed be exacted of a contractor who had agreed to perform 
new or additional service of the kind specified without addi- 
tional compensation? There can be no doubt that the purpose 
of placing this stipulation in the contract was to require the 
performance, without additional compensation, of new or ad- 
ditional service which might arise from improved methods in 
the transaction of the business of the Post Office Department 
and in the increased demand for service resulting from the 
growth and development of towns and cities. The contract 
gave to the Postmaster General very considerable discretion 
in calling for additional service which might result from these 
causes, without compensation. This was well illustrated in 
the case of Slavens v. United States, 196 U. S. 229, in which it 
was held that while the Postmaster General might not order, 
under such a contract, service of a different character not within 
the contractual arrangement, he might order, without addi- 
tional compensation, a change in the service which required 
the mail to be taken to and from street cars, met at crossings 
instead of landings and stations. In that case it happened the 
burden upon the contractor was not increased. But in the 
present case we find more service required, amounting to addi- 
tional mileage of hundreds of thousands of miles, and the pay- 
ment of a large additional sum of money for ferrying wagons 
to deliver the mails. There must be some limit to the service 
which can be required without additional compensation, under 
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the authority vested in the Postmaster General by the contract, 
to eall for new or additional service of the same character. 
Otherwise it is within the power of the Government to ruin a 
contractor by new and wholly unanticipated demands, which 
caution and prudence, however great, could not have foreseen. 
If this were a contract between individuals a claim of the right 
to require this vast amount of additional work—evidently not 
within the contemplation of the parties—without additional 
compensation, would hardly be seriously entertained. The 
same principles of right and justice which prevail between in- 
dividuals should control in the construction and carrying out 
of contracts between the Government and individuals. The 
phrase “new or additional service” is not one of exact mean- 
ing, defining the precise extent of the obligation incurred, and 
permits the court to give it a reasonable construction with a 
view to doing justice between the parties. In giving a proper 
construction the court is required to examine the entire con- 
tract, to consider the relation of the parties and the circum- 
stances under which it was signed. Rock Island Railway v. 
Rio Grande Railroad, 143 U.S. 596, 609. It was said by Mr. 
Justice White, in O’Brien v. Miller, 168 U.S. 287, 297: 

“The elementary canon of interpretation is, not that particu- 
lar words may be isolatedly considered, but that the whole 
contract must be brought into view and interpreted with ref- 
erence to the nature of the obligations between the parties, 
and the intention which they have manifested in forming them. 
Boardman v. Reed, 6 Pet. 328; Canal Co. v. Hill, 15 Wall. 94.” 

And, upon the same subject, Mr. Justice Bradley, in the 
case of Canal Co. v. Hill, 15 Wall. 94, 99, said: 

‘We should look carefully to the substance of the original 
agreement . . . . as contradistinguished from its mere 
form, in order that we may give it a fair and just construction, 
and ascertain the substantial intent of the parties, which is 
the fundamental rule in the construction of all agreements.” 

We cannot believe it possible that the parties to this con- 
tract contemplated the establishment of a new postal depart- 
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ment in the city of New York, not then authorized by any act 
of Congress, which should so greatly increase the service, re- 
quiring more than 300,000 miles of additional transfer service 
and nearly $10,000 of additional expense for ferrying during 
the time covered in the suit. The Government, in its aclvertise- 
ment, had stated the probable additional annual mileage at 
6,718.40 miles. This may be presumed to have been a fair and 
impartial estimate, made for the benefit of those with whom the 
Government was about to contract, notwithstanding they were 
warned that it was not conclusive, There is nothing in the 
record to show that it was not a reasonable estimate in the light 
of the facts then known. In this case, after the contract was 
entered into, this enormous new service, clearly not intended 
by either of the parties to be rendered, was required. In this 
instance we think the limit of reasonable requirement under 
the new and additional service clause was exceeded and the 
service required cannot be held to be within the terms of the 
contract. We find no error in the Court of Claims reaching 
this conclusion. 

2. The second question involved is as to the right of the con- 
tractor to recover because the Government's advertisement 
for proposals, instead of stating the number of elevated stations 
to be served at four, which was, in fact, the number, gave the 
number of stations at two, thus doubling the number of trips 
necessary. It is true that the advertisement required the bid- 
ders to inform themselves as to the facts, and stated that ad- 
ditional compensation would not be allowed for mistakes; but, 
in the present instance, the Government in its advertisement 
had positively stated the number of stations at two. The con- 
tractor had a right to presume that the Government knew how 
many stations were to be served ; it was a fact peculiarly within 
the knowledge of the Government agents and upon which, in 
the advertisement, it spoke with certainty. We do not think, 
when the statement was thus unequivocal, and the document 
was prepared for the guidance of bidders for Government ser- 
vice, that the general statement that the contractor must in- 
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vestigate for himself, and of non-responsibility for mistakes, 
would require an independent investigation of a fact which the 
Government had left in no doubt. We think the Court of 
Claims correctly allowed this item. 

3. As to the compensation for the so-called ‘‘ foot service,” 
for carrying the mails up and down the steps at the elevate 
railroad stations, the delivery of the mail at the foot of the 
steps would not have been sufficient, and the contractor agreed 
to deliver the mail into the post offices, mail stations and ears. 
The statement of facts shows that the preceding contractor had 
delivered the mail on the platform of the stations at the door 
of the cars. We think the contract was not exclusively for 
wagon service, but, reasonably construed, required the delivery 
of the mail into the elevated stations in such wise as to be 
placed in the cars, and consequently required it to be carrie«| 
upstairs without extra allowance of pay. We find no error in 
disallowing this claim for extra compensation. | 


The judgment of the Court of Claims is 
Affirmed. 
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APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF VERMONT. 


No. 368. Argued November 6, 1905.—Decided November 27, 1905. 


The Governor of Vermont has ample power to grant reprieves to persons 
sentenced to death for murder. 

It is only where fundamental rights, specially secured by the Federal 
Constitution, are invaded that the Federal courts will interfere with a 
State in the administration of its law for the prosecution of crime, and it 
will not be presumed that if the freedom of a person properly convicted 
of murder and sentenced to death is improperly restricted that the 
state authorities will not afford the necessary relief. 

Federal courts will not, by writs of habeas corpus, reverse the proceedings 
of state courts while acting within their jurisdiction under statutes which 
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do not conflict with the Federal Constitution, and the decision of the 
state court that it is not necessary for the court to refix the day for execu- 
tion of a person already sentenced by the court and reprieved by the 
Governor, where the reprieve definitely sets the day, is one wholly within 
state practice and is not controlled by Federal Constitution or laws. 

Due process of law, guaranteed by the Fourteenth Amendment, does not 
require the State to adopt a particular form of procedure, so long as the 
accused has had sufficient notice and adequate opportunity to defend 
himself in the prosecution, and the State may determine, free from 
Federal interference or control, in what courts crime may be prosecuted 
and by what courts the prosecutions may be reviewed. 

Statutes should be given a reasonable construction with a view to make 
effectual the legislative intent; and the granting by the Governor of a 
State of a reprieve to a person sentenced to death in order that an appeal 
may be heard in this court, from an order of the District Court dismiss- 
ing a petition in habeas corpus proceedings, is not such an interference 
by state authorities in a proceeding in the Federal courts in violation 
of §766, Rev. Stat., as will make the subsequent confinement and 
execution of the prisoner a deprivation of liberty or life without due 
process of law. 


THE appellant, Mary Mabel Rogers, having been convicted 
and sentenced in the county court of Bennington in the State 
of Vermont of the crime of murder in the first degree, filed 
her petition on June 19, 1905, for a writ of habeas corpus against 
the sheriff and superintendent of the state prison, in the Dis- 
trict Court of the United States for the District of Vermont. 
The petition, having been heard, was denied on June 22, 1905. 
From that order an appeal was taken to this court. 

The conviction of appellant was had at the December term, 
1903, of the Bennington County Court, and she was sentenced 
to be confined at hard labor in the state prison at Winsor until 
the third day of November, 1904, and on and after that day 
to be kept in solitary confinement until February 3, 1905, on 
which day she should suffer the penalty of death by hanging. 
On the first day of February, 1905, the Governor of the State 
of Vermont reprieved the execution of sentence until June 2, 
1905. On April 29, 1905, the appellant presented a petition 
for a new trial to two judges of the Supreme Court of Vermont. 
On May 5, 1905, the judges made an order allowing the peti- 
tion for new trial to be filed, and fixed May 10 for the hearing 
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thereof. After hearing before the Supreme Court, sitting at 
Montpelier, Washington County, on May 30 an order was made 
dismissing the petition and refusing the new trial. Rogers v. 
State, 77 Vermont 454. On June 1, 1905, the execution of sen- 
tence was further reprieved by the Governor until June 23, 
1905. Thereupon appellant filed her petition in the Federal 
Court for the writ of habeas corpus, which was dismissed, as 
heretofore stated. On the date of the dismissal of her petition 
(June 22, 1905), the Governor further reprieved the execution 
of the sentence until December 8, 1905. The appeal to this 
court was allowed on June 22, 1905. The petitioner (appel- 
lant) averred that, by the various proceedings in the state 
courts and her incarceration in the prison in solitary confine- 
ment, she has been restrained of her liberty and is about to 
be executed without due process of law, guaranteed for her 
protection by the Fourteenth Amendment to the Constitu- 
tion of the United States. 


Mr. T. L. Jeffords and Mr. T. W. Moloney, with whom Mr. 
F. M. Butler was on the brief, for appellant: 

As to solitary confinement: 

Whenever a citizen is denied a right guaranteed by the 
Constitution, or subjected to a penalty forbidden by it, the 
Federal courts may grant relief. Medley’s Case, 134 U. 8S. 
160; Ex parte Royall, 117 U.S. 241. 

As to time of execution under §§ 1997-1999, state statutes, 
the court should have appointed a time for the execution after 
the reprieve and failing to do, subsequent proceedings are 
without due process of law. Hurtado v. Calijornia, 110 U.S. 
516. 

A Federal court has jurisdiction to discharge from custody 
of state officials any person restrained of liberty in. violation 
of the Constitution of the United States. Minnesota v. Brun- 
dage, 188 U.S. 499; Markuson v. Boucher, 175 U.S. 184; Leeper 
v. Texas, 139 U.S. 462. 

This is a case of peculiar urgency as the error is being com- 
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mitted since judgment was rendered and error is not assigned 
to the court but habeas proceedings are resorted to to reach 
state officers acting improperly. Baker v. Grice, 169 U. 8, 
284; Tinsley v. Anderson, 171 U.S. 101; Light Co. v. Newport, 
151 U.S. 527; Pepke v. Cronan, 155 U.S. 100; Re Nagle, 135 
U.S. 1; Re Loney, 134 U.S. 372. 

While the Constitution neither grants nor forbids the Gov- 
ernor of a State the right to stay execution of a sentence, as 
held in Storti v. Massachusetts, 183 U.S. 138, it does forbid 
the Governor from executing a person without a valid sen- 
tence of a court. 

The court in which the trial was had and the one in which 
the sentence was renewed were not constituted according to 
the state constitution, §$§ 989-993, 1007-1012. State statutes 
and the statute establishing those courts are unconstitutional. 
Const., Vermont, ch. 2, p. 4; State v. Peterson, 41 Vermont, 515. 

Courts illegally constituted, whose judgments and sentences 
are void, do not furnish the citizen with due legal process. 
Rogers v. Alabama, 195 U.S. 257. The person convicted could 
not waive any of her rights in a capital case. People v. Barberi, 
149 N. Y. 256. 

The petitioner is improperly detained; the reprieve of the 
Governor since the commencement of these proceedings is an 
unlawful interference therewith under $756 Rev. Stat. and 
the detention and sentence thereunder are void and illegal. 


Mr. Clarke C. Fitts, Attorney General of the State of Ver- 
mont, for appellee: 

As to power of the Governor to grant reprieves see § 11, ch. 2, 
Const., Vermont, and amendments. 

There is no statute of the State relating to the subject. An 
averment that appellant is detained in violation of the Con- 
stitution and laws of the United States, and is restrained in 
violation of the Constitution of the United States is merely an 
averment of a conclusion of law and not of fact, and is not 
sufficient to give the court jurisdiction. Sawyer v. Piper, 189 








ROGERS v. PECK. 429 
199 U.S. Argument for Appellee. 


U.S. 154; Whitten v. Tomlinson, 160 U.S. 231; Craemer v. 
Washington, 168 U. S. 124; Ex parte Cuddy, 131 U. S. 280; 
Kohl v. Lehlback, 160 U.S. 293. 

The granting of a reprieve in Vermont, is an executive func- 
tion. It is favor to the prisoner. Jn re Cross, 146 U. 8. 277. 

The Federal Constitution neither grants nor forbids to the 
Governor of a State the right to stay the execution of a sen- 
tence. Storti v. Massachusetts, 183 U. 8. 141. 

The exercise of the executive power in granting a commuta- 
tion, respite, or reprieve not being in any sense a judicial pro- 
ceeding, notice is not a matter of right. It rests wholly within 
the discretion of the power granting the favor. Holmes v. 
Jennison, 14 Pet. 598, opinion of Catron, J. 

Notice is not necessary. The authority of the Governor to 
fix a certain date for the execution to take place is an incident 
to the power to grant reprieves. New Jersey v. Heller, 63 
N. J. L. 105. 

The reprieve is not a new sentence, and the execution under 
it is not by way of a new sentence, but by reason of the expira- 
tion of a temporary suspension of the original sentence. Exc 
parte Fleming, 60 Mississippi, 910. 

There are no decisions of the courts of Vermont upon this 
question, but long continued practice of the executive depart- 
ment of the state government has established this course of 
procedure. It was last exercised, we believe, by Governor Proc- 
tor, in the case of Phair in 1879, and the executive records show 
numerous instances of reprieves for a short length of time to 
expire sooner than the end of the next session of assembly. 

As to the failure, if any, of the state Supreme Court to ap- 
point a time for executing the sentence, that is a matter of 
state procedure. Lambert v. Barrett, 159 U. 8. 663; Brown v. 
New Jersey, 175 U.S. 174; Baldwin v. Kansas, 129 U. 8. 57; 
Louisville & Nashville v. Schmidt, 177 U. S. 230. 

Any question relating to procedure in the state court cannot 
be raised by habeas corpus. A writ of error is the proper rem- 
edy to review judgments and practice of state courts. In re 
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Frederich, 149 U. S. 70, 78; Markuson v. Boucher, 175 U. §. 
184; In re Schneider, 148 U.S. 162; In re Duncan, 139 U.S. 479. 

As to appellant’s complaint that her rights under the Con- 
stitution of the United States have been infringed because she 
has ‘‘been denied the right of appeal for a correction of errors 
of the trial court.’’ As there is no Supreme Court of the State 
of Vermont to which she has the right to appeal for a correction 
of the errors which she alleges occurred on her trial in County 
Court, the contention does not involve a Federal question. 
See cases cited supra and Porter v. Foley, 24 How. 415; Tuttle 
v. Railroad Co., 168 U. 8. 131. 

But the point is not well taken in fact. 

A State may provide one judicial system for one county and 
another for an adjoining county, so long as it does not abridge 
the privileges and immunities of citizens of the United States, 
nor deprive any person of his rights without due process of 
law, nor deny to any person within its jurisdiction the equal 
protection of the laws in the same county. Missouri v. Lewis, 
101 U.S. 33. 

The manner of appellant’s confinement is not a Federal ques- 
tion nor is it before this court. It is not the duty of this court 
to consider questions not raised by the appellant in her petition 
for a writ. The statute requires her to fully set forth the facts 
concerning her detention. Rev. Stat. § 754; Kohl v. Lehiback, 
160 U. 8S. 296; Ex parte Royall, 117 U.S. 241; Craemer v. Wash- 
ington, 168 U.S. 124. 

There is no definition of the term “solitary confinement” in 
the Vermont law, or in the decisions of the Vermont courts. 
Medley’s Case, 134 U.S. 160, relates to an ex post jacto law and 
does not apply to this case, and see McElvaine v. Brush, 142 
U.S. 155. 

In such a case as this the infliction of solitary confinement 
by the second sentence is not in itself a distinct and separate 
punishment. Murphy v. Massachusetts, 177 U. S. 155. 

The reprieve contained no order as to the manner of con- 
finement. Neither the constitution nor the statute of Vermont 
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make any regulation in such a case. If, then, the superinten- 
dent of the prison held her in solitary confinement, which was 
unlawful, that restraint was not an act of law, but his illegal 
act, and the appellant’s rights would be against him. This 
court has nothing to do with the wrongs which may have been 
inflicted by an individual upon the appellant. It is only to 
inquire into what the State has done. Murphy v. Massachu- 
setts, supra; People v. Trezza, 128 N. Y. 536. 

Appellant raised no Federal question in her trial, made no 
motion in the state Supreme Court for a stay of execution nor 
to be re-sentenced, or sought relief in the state court for the 
alleged wrong she claims to be suffering, by being held un- 
der the Governor’s reprieve. She should have first gone there 
for protection. Cases cited supra and Pepke v. Cronan, 155 
U. S. 100. 

Under the writ of habeas corpus, the court can exercise no 
appellate jurisdiction over the proceedings of the trial court 
or courts of the State, nor review their conclusions of law or 
fact and pronounce them erroneous. See also Jn re Frederich, 
149 U. 8. 70, 78; Ex parte Siebold, 100 U. 8. 371; Ex parte 
Curtis, 106 U. 8S. 371; Ex parte Yarbrough, 110 U. 8. 651; Ex 
parte Wilson, 114 U. 8S. 417; Ex parte Royall, 117 U. S. 241; 
Stevens v. Fuller, 136 U. S. 468. 


Mr. Justice Day, after making the foregoing statement, 
delivered the opinion of the court. 


For the reversal of the judgment and order of the District 
Court of the United States, discharging the writ and remand- 
ing her to the custody of the Vermont authorities, appellant 
relies upon the following specifications of error: 

“First. Because the petitioner was and is deprived of her 
liberty by the State, and subjected to the punishment of soli- 
tary confinement without any statute authorizing such pun- 
ishment, and without any sentence of any court directing such 
punishment, and therefore without due process of law. 
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“Second. Because the Supreme Court of Vermont, having 
taken jurisdiction of the petition for a new trial, and having 
failed to comply with the requirements of law in respect of 
ordering a stay of execution and fixing the time for the execu- 
tion of the petitioner, has failed to fix a day for the execution, 
and the Governor of Vermont has no right or authority to 
fix such a day, and the petitioner is being held to be executed 
in accordance with a precept not authorized by law, and which 
is not in and of itself due process of law. 

“Third. Because the State of Vermont, having failed to 
maintain an appellate court in the county of Bennington, as 
required by its constitution, has deprived the relator of the 
opportunity to be heard by a court of competent jurisdic- 
tion, and thus deprived her of due process of law. 

“Fourth. Because the Governor of Vermont, having issued 
his order requiring execution of the petitioner on December 8, 
while proceedings were pending in the courts of the United 
States for her relief on habeas corpus, said order of the Gov- 
ernor is to be deemed null and void, and the petitioner should 
be released from custody thereunder.” 

We shall notice these several assignments in the order named. 

As to solitary confinement of the prisoner, it is not contended 
that she was not properly sentenced in this respect by the 
court of original jurisdiction. The statute of the State of 
Vermont (Vt. Stat. § 2007) provides: 

“When execution is not to take place until after six months 
from date of sentence, the court at the same time shall sen- 
tence the respondent to hard labor in the state prison or house 
of correction until three months before the time fixed in the 
sentence of death for the execution thereof, and shall also sen- 
tence him to solitary confinement in the state prison or house 
of correction from the expiration of the sentence to hard labor 
until the time of execution.”’ 

The court in sentencing the appellant to be hanged on the 
first Friday of February, 1905, in pursuance of this statute, 
imposed a sentence of three months at hard labor until within 
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three months of the time fixed for the execution, and three 
months of solitary confinement next before the day of execution. 

The complaint in this behalf is not of a sentence alleged to 
have been imposed in violation of law, but because of the man- 
ner in which the appellant has been kept in confinement in 
prison after the original day fixed for the execution of the sen- 
tence. She alleges that she is suffering solitary confinement 
without due process of law, within the meaning of the Four- 
teenth Amendment. If she is held in such confinement by 
the state authorities—which the record does not disclose, the 
confinement shown being close rather than solitary—we are 
of the opinion that no case within the Federal protection is 
made. Medley’s Case, 134 U.S. 160, is cited, and relied upon 
by counsel. That case presented an entirely different ques- 
tion. It was there held that a sentence under a state law 
passed after the commission of felonious homicide, affixing 
the punishment of solitary confinement for a period of six 
months in addition to the death penalty, was an ex post facto 
law within the meaning of section 10, Article I, of the Federal 
Constitution, and therefore void: In Rooney v. North Dakota, 
196 U. S. 319, it was held that a statute which substituted 
close confinement in the penitentiary for a period before exe- 
cution longer than had theretofore been authorized for confine- 
ment in jail, was not an ex post facto law. In the present case 
no sentence or law is being violated, and, assuming the appel- 
lant to be held in solitary confinement, there is nothing to pre- 
vent her having relief at the hands of the state authorities, 
and nothing to show that the appellant is being deprived of 
her liberty in violation of any right secured to her by the Fed- 
eral Constitution. 

The extent of the right of the Federal courts to interfere by 
the writ of habeas corpus with the proceedings of courts and 
other authorities of a State is carefully defined by statute. 
When a prisoner is in jail he may be released upon habeas cor- 
pus when held in violation of his constitutional rights. Rev. 
Stat. §753. In the case before us, assuming for this purpose 
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that the appellant has properly been convicted and sentenced 
of one of the gravest offences known to the law, she is properly 
restrained of her liberty while in custody, for the purpose of 
making the sentence effectual. If her custodian is improp- 
erly restricting her freedom more than is necessary or legal 
under state law, there is no reason to suppose that the state 
authorities will not afford the necessary relief. And certainly 
there is nothing in this branch of the case to justify Federal 
interference with the local authority entrusted with the keep- 
ing of the prisoner. 

The reluctance with which this court will sanction Federal 
interference with a State in the administration of its domestic 
law for the prosecution of crime has been frequently stated in 
the deliverances of the court upon the subject. It is only where 
fundamental rights, specially secured by the Federal Constitu- 
tion, are invaded, that such interference is warranted. Lx 
parte Reggel, 114 U.S. 642; In re Converse, 137 U.S. 624; Allen 
v. Georgia, 166 U.S. 138; Hodgson v. Vermont, 168 U. 8. 262; 
Brown v. New Jersey, 175 U. S. 172; In re Frederich, 149 
U.S. 70. 

As to the second assignment of error, arising from the failure 
of the Supreme Court of Vermont to grant a stay and fix a time 
for execution of the sentence when it entertained and denied 
the petition for a new trial, at the time of the ruling in this be- 
half the prisoner had been reprieved until June. second. The 
decision was made before that day had arrived (May 30). It 
is difficult to perceive any good reason for requiring the court 
to fix a time for sentence which was already definitely set by 
the reprieve of the Governor. It was the opinion of the Su- 
preme Court of Vermont that it was not required to do so, and 
this decision cannot be reversed by Federal authority. It has 
been so frequently ruled by this court, that it is scarcely nec- 
essary to cite cases, that the Federal courts will not by writs of 
habeas corpus undertake to reverse the proceedings of the state 
courts, while acting within their jurisdiction under statutes 
which do not conflict with the Federal Constitution. Jn re 
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Shibuya Jugiro, 140 U. 8. 291; In re Wood, 140 U. 8. 278; An- 
drews v. Swartz, 156 U. 8. 272. 

Whether, when the Governor had issued a reprieve which 
carried the date of execution beyond the time of decision in the 
Supreme Court, such action rendered unnecessary the fixing 
of a new day for execution, was purely a question of state prac- 
tice, not controlled by the Federal Constitution or laws, and 
upon which the state court had final jurisdiction. Lambert v. 
Barrett, 159 U. 5. 660. 

As to the third assignment, that the State of Vermont had 
failed to maintain an appellate court in the county of Benning- 
ton as required by its constitution, and thereby deprived the 
appellant of an opportunity to be heard in review by a court 
of competent jurisdiction, the State has the right to determine 
for itself the courts in which crime may be prosecuted, and 
the appellate tribunals, if any, to which such causes may be 
carried for review. McKane v. Durston, 153 U. 8. 684, 687. 
Due process of law, guaranteed by the Fourteenth Amendment, 
does not require the State to adopt a particular form of pro- 
cedure, so long as it appears that the accused has had sufficient 
notice of the accusation and an adequate opportunity to de- 
fend himself in the prosecution. Lowisville & Nashville Rail- 
road Company v. Schmidt, 177 U.S. 230; Wilson v. North Caro- 
lina, 169 U. S. 586. 

The appellant had the right, by the laws of the State, to 
have a jury trial before a competent court. Upon exceptions, 
duly and seasonably taken for errors of law atleged to have 
occurred upon the trial, the appellant had a right to review in 
the Supreme Court (Vt. Stat. § 1961), whether this court should 
be held in each county or at the state capital for all the coun- 
ties, is entirely a question of state procedure, presenting no 
Federal question for review here. 

The fourth assignment of error calls for the consideration 
of $766, Rev. Stat. of the United States, as amended. 27 
Stat. 751. This section provides in substance that any pro- 
ceeding against a person imprisoned or confined or restrained 
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of his liberty, in any state court, or by authority of any State, 
pending the proceedings or appeal in habeas corpus cases in the 
Federal courts, and until final judgment therein, and after final 
judgment of discharge, shall be null and void. The contention 
for the appellant in this behalf is that the order further staying 
execution of the sentence by the Governor of Vermont, made 
on June 22, 1905, granting a reprieve until December 8, of the 
same year, Was made pending the habeas corpus proceedings in 
the Federal courts, and is therefore void. The order of re- 
prieve was made on June 22, the day upon which the writ was 
dismissed and appeal allowed to this court, just after the peti- 
tioner was remanded to the custody of the state authorities and 
very shortly before the appeal here was allowed. The power of 
the Governor of Vermont to grant reprieves in cases of murder 
is ample. Constitution of Vermont, chap. 2, $11, Amend- 
ment, Art. 8. And such power is neither granted nor with- 
held by the Federal Constitution. Storti v. Massachusetts, 183 
U. 8. 138. 

It is perfectly apparent that it was exercised in the present 
instance for the very purpose of permitting the prisoner to 
appeal to this court, and not to render ineffectual or in anywise 
interfere with the jurisdiction and orders of the Federal courts. 
Statutes should be given a reasonable construction with a view 
to make effectual the legislative intent in their enactment. 
The object of this statute is apparent. It requires the state 
courts and authorities to make no order and entertain no pro- 
ceeding which shall interfere with the full examination and 
final judgment in a habeas corpus proceeding in the Federal 
courts, Jn re Shibuya Jugiro, 140 U.S. 291, and in no wise to 
interfere with the judgment if it shall result in a restoration of 
the petitioner’s freedom when wrongfully imprisoned or re- 
strained. The proceedings annulled are “‘against the person 


“ec 


so imprisoned,” ete. The statute aims to entirely prevent 
action which shall interfere with the perfect freedom of the 
Federal courts to inquire into the case and make such orders 
and render such judgment as they shall see fit. 
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The reprieve granted has had the effect doubtless intended 
by the chief executive of the State, to allow the cause to be 
heard upon appeal in this court. To denominate such an or- 
der a proceeding against the prisoner would do violence to the 
terms of the statute and defeat, not carry out, its purpose. 

We are unable to find that the appellant has sustained any 
violation of rights secured by the Federal Constitution by the 
proceedings of the executive or judicial departments of the 
State of Vermont. The final order is affirmed, mandate to 
issue at once. 





SOUTH CAROLINA vr. UNITED STATES. 
APPEAL FROM THE COURT OF CLAIMS. 


No. 10. Argued April 11, 1905.—Decided December 4, 1905, 


Persons who sell liquor are not relieved from liability for the internal revenue 
tax imposed by the Federal Government by the fact that they have no 
interest in the profits of the business and are simply the agents of a 
State which, in the exercise of its sovereign power, has taken charge of 
the business of selling intoxicating liquor. They are persons within the 
meaning of sections 3140, 3232 and 3244 Rev. Stat. 

The National Government is one of enumerated powers, and a power enu- 
merated and delegated by the Constitution to Congress is comprehensive 
and complete, without other limitations than those found in the Constitu- 
tion itself. 

To preserve the even balance between the National and state governments 
and hold each in its separate sphere is the duty of all courts, and pre- 
eminently of this court. 

The Constitution is a written instrument, and, as such, its meaning does 
not alter. Its language, as a grant of power to the National Gov- 
ernment, is general and, as changes come in social and _ political life, 
it embraces all new conditions within the scope of the powers con- 
ferred. 

In interpreting the Constitution recourse must be had to the common law, 
and also to the position of the framers of the instrument, and what they 





438 OCTOBER TERM, 1905. 


Statement of the Case. 199 U.S. 


must have understood to be the meaning and scope of the grants of 
power contained therein must be considered. 

That which is implied is as much a part of the Constitution as that which 
is expressed, and amongst the implied matters is that the Nation may 
not prevent a State from discharging the ordinary functions of govern- 
ment, and no State can interfere with the National Government in the 
free exercise of the powers conferred upon it. 

The framers of the Constitution in granting to the National Government 
full power over license taxes intended that the power should be complete 
and not to be destroyed by the States extending their functions in a 
manner not then contemplated. 

A State may control the sale of liquor by the dispensary system adopted in 
South Carolina, but when it does so it engages in ordinary private busi- 
ness which is not, by the mere fact that it is being conducted by a State, 
exempted from the operation of the taxing power of the National 
Government. 

The internal revenue tax on the sale of liquor is not a tax on property or 
profits of a business but a charge on the business irrespective of the 
property used therein. or the profits realized therefrom. 

The exemption of state agencies and instrumentalities from National taxa- 
tion is limited to those which are of a strictly governmental character, 
and does not extend to those used by the State in carrying on an ordinary 
private business. 


By several statutes, the State of South Carolina established 
dispensaries for the wholesale and retail sale of liquor, and 
prohibited sale by other than the dispensers. The United 
States demanded the license taxes prescribed by the internal 
revenue act for dealers in intoxicating liquors, and the dis- 
pensers filed the statutory applications for such licenses. The 
State, sometimes in cash and sometimes by warrant on its 
treasury, paid the taxes. No protest was made in reference 
to these payments prior to April 14, 1901. On that day a 
formal protest by the state dispensary commissioner was filed 
with the United States collector of internal revenue at Colum- 
bia, South Carolina. No appeal or application for the repay- 
ment of the sums paid by the various dispensers was made by 
them or by the State of South Carolina to the Commissioner 
of Internal Revenue, as authorized by sections 3226, 3227 and 
3228 Rev. Stat. 

The dispensers had no interest in the sales and received no 
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profit therefrom. The entire profits were appropriated by the 
State, one-half being divided equally between the municipality 
and the county in which the dispensaries were located, and the 
other half paid into the state treasury. In the year 1901 the 
profits arising from these sales amounted to $545,248.12. 
While the laws of South Carolina prohibited the sale of liquor 
by individuals other than the dispensers, of 373 special license 
stamps issued in that State by the United States internal 
revenue collector, only 112 were to dispensers, while 260 were 
to private individuals. Three separate actions were com- 
menced in the Court of Claims by the State of South Carolina 
to recover the amounts paid for these license taxes. These 
actions were consolidated. Upon a hearing findings of fact 
were made and a judgment entered for the United States. 
39 Court of Claims Reports, 257.1/ Whereupon the State ap- 
pealed to this court. 





1 The points decided by the Court of Claims, as stated in the syllabus of 
the opinion delivered by the Chief Justice of that court, are as follows: 
I. The buying and selling of alcoholic liquors for a profit stamps upon 
the South Carolina dispensary system a commercial character in 
addition to that of a police regulation. 

II. The framers of the Constitution had before them three purposes: 
The construction of a new National Government; the establish- 
ment of a dual system of government with the distribution of powers 
between the Géneral or National Government and the local or state 
Governments; the placing of certain immutable restrictions upon 
the powers of government to secure the individual rights of the 
citizen. They attempted no restrictive legislation, but left the 
people of the United States free to make their own laws. 

III. The national authority to “lay and collect taxes, duties, imposts, and 

” is expressly given; the police power, whether of the Na- 
tional or state Governments, is neither given nor restricted by the 
Constitution. 

IV. The police power is the power to impose those restraints upon private 
rights which are necessary for the general welfare. It is a power 
inherent in all governments, needing neither grant nor recognition 
by the Constitution. 

V. The general welfare is one thing; exemption from taxation is another. 
If a State unites in one undertaking an exercise of the police power 
with a commercial business, the National Government can not be 
compelled to aid the operation of the police power by foregoing 


excises 
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Mr. Jackson H. Ralston, with whom Mr. Franklin H. Mackey 
(now deceased) and Mr. Frederick I. Siddons were on the brief, 
for appellant: 

The provisions of sections 3232 and 3244 of the Revised 
Statutes apply to “persons” and not to a State of the Fed- 
eral Union or its instrumentalities of government. 

The attorneys general have so held. 12 Op. 176, 277, 376, 
402; 13 Op. 67, 439. Also the courts. Georgia v. Atkins, 35 
Georgia, 315; United States v. B. & O. R. R. Co., 17 Wall. 322; 
Van Brocklin v. Tennessee, 117 U.S. 151; Collector v. Day, 11 
Wall. 113; Dobbins v. Erie County, 16 Pet. 485; United States 
v. Louisville, 169 U. 8S. 249. 

It is true that for the purpose of effectuating justice and 
sustaining the jurisdiction of courts, States have been held 
to be persons. Honduras v. Soto, 112 N. Y. 310; Martin v. 
State, 24 Texas, 61, but this is not the ordinary or legal inter- 
pretation of the word.. United States v. For, 94 U.S. 315; 
McBride v. Reice County, 44 Fed. Rep. 17. Salt Lake City v. 
Hollister, 118 U. 8. 256, distinguished, see Manufacturing Co. 
v. Improvement Co., 25 Washington, 667. In the congressional 
definition given by Congress in the act of 1877 to the word 
“Person,” States were not included. 

The Constitution contains no grant of power to Congress, 
express or implied, to tax a State or its means and instru- 
mentalities of government; and the exercise by Congress of a 
power not expressly or impliedly granted by the Constitution 
to it is impliedly forbidden. Cooley’s Const. Lim. § 480; 


its constitutional right to lay and collect an impost or excise on 
the business part of the transaction. 

VI. The Constitution contains no grant of power, express or implied, 
which authorizes the General Government to tax a State through 
its means and instrumentalities of government; but an excise on 
the dealer is a tax upon the consumer; and the exemption of the 
State from taxation extends no further than the functions belong- 
ing to a State in its ordinary capacity. 

VII. The principle which rules and guides in such cases is this: The exemp- 
tion of sovereignty extends no further than the attributes of sov- 
ereignty. 
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McCulloch v. Maryland, 4 Wheat. 316, 432; Income Tax Case, 
157 U.S. 429. 

State property and state instrumentalities in the adminis- 
tration of its government cannot be taxed, directly or indi- 
rectly, by the Federal Government. Warren v. Paul, 22 
Indiana, 276; State v. Gaston, 32 Indiana, 1; Jones v. Keep, 19 
Wisconsin, 390; Sayler v. Davis, 22 Wisconsin, 225; Union 
Bank v. Hill, 3 Coldw. (Tenn.) 325; Smith v. Short, 40 Alabama, 
385; Freedman v. Sigel, 10 Blatchf. C. C. 327. 

“The power to tax includes the power to destroy;” there- 
fore the police power, like the judicial power of a State, may 
be destroyed by Congress under the guise of taxation, if the 
right to tax it exists at all. If Congress can tax the instru- 
mentalities chosen by the State to carry out its police power, 
then, under the plea of the right to tax, it may tax the dis- 
pensary agents so heavily as to tax them out of existence as 
it did the state banks. Fifield v. Close, 15 Michigan, 505. 

The Internal Revenue Office, even while demanding this 
tax, has from time to time passed on this constitutional ques- 
tion of the limitation upon the taxing power of the United 
States over state instrumentalities, and has invariably con- 
ceded the principle now contended for. See Int. Rev. Ree., 
145, 1870. 

The United States holds the money collected from the 
dispensaries to the use of the State and must refund it. 

This money has been paid by the revenue collector into the 
United States Treasury. To whom does it belong? The an- 
swer, of course, is that it is ex @quo et bono the money of the 
State of South Carolina. The United States holds it in good 
conscience to the use of the State. Johnson’s Case, 17 C. Cl. 
157; Devlin’s Case, 12 C. Cl. 266; United States v. Bank, 96 
U.S. 30. 

In the case at bar it was obtained by an honest mistake. 
Fraud, accident, and mistake are alike equitable grounds of 
relief. Money paid under a mistake of law and not of fact 
by private parties cannot generally be recovered, but that 
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doctrine does not apply to a State. Barnes v. District of 
Columbia, 22 C. Cl. 366, 394; Wisconsin R. R. v. United States, 
164 U.S. 190. 

The money in the case at bar has been unlawfully obtained 
from the State by mistake of all the parties. No appeal to the 
Internal Revenue Commissioner is necessary—this is not a 
“revenue case.”’ Sections 3226, 3227 and 3228 Rev. Stat., 
do not apply to a State. To appeal to the Commissioner 
would be a surrender by the State of the very point in con- 
troversy. Fassett’s Case, 142 U. 8. 479, 487; De Lima v. Bid- 
well, 182 U. S. 1, 178, which modifies or distinguishes Nichols 
v. United States,7 Wall. 122; see also Boughton’s Case, 12 C. Cl. 
330. 

The money was paid without authority of the State which 
is not bound by the unauthorized act of the agent. Such is 
the case as to the United States. Wis. Cent. R. R. Co. v. 
United States, 164 U. 8. 440, and the same doetrine applies 
to a State, especially when the recipient is the United States. 

Money paid under mistake of law as this was may be re- 
covered in this court even when a private party is the claim- 
ant, and, a fortiori, when a State, which can act only by its 
agents, is the claimant, and the Court of Claims has Jurisdic- 
tion under the Tucker act. Snell v. Insurance Co., 98 U. S. 
85, 90; United States v. Bank, 96 U.S. 30. 

The dispensary law is constitutional and is a legitimate 
exercise by the State of its police power. Crowley v. Christen- 
sen, 137 U. 8S. 90; George v. Aiken, 42 So. Car. 222. 

The dispensary system comes well within the police powers 
of the State, for if a State may take a perfectly worthless piece 
of paper and, by stamping certain arrangements of words anc 
figures upon it, sell that paper as a license to an individual to 
carry on the liquor business, making thereby a direct profit, 
it does no act differing in any degree in principle if, instead of 
selling such paper privilege, it sells the liquor itself. In either 
event, the prime object is to control within certain fixed limits 
the traffic in an article, the excessive use of which is eonfessedly 
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an evil, and it may not be said that because under one system 
or the other a profit arises to the State, therefore the police 
powers of the State are being improperly exercised for com- 
mercial ends. License Cases, 5 How. 583; Vance v. Vandercook 
Co., 170 U. 8. 444. 

The statute must be construed as it stands. If Congress 
intended to subject States to the tax it is a case of casus omissus 
and the court cannot supply the lacking words. Denn v. 
Reid, 10 Pet. 527; Bate Co. v. Sulzberger, 157 U. 8. 57; Lake 
County v. Rollins, 130 U. 8. 662. 


The Solicitor General for the United States: 

The State is fairly covered by the language of the law. A 
municipal corporation, a State, a foreign State and the United 
States may be included by the word ‘‘ person” or “‘ corpora- 
tion” in a statute; regarding a State as possessing a corporate 
and municipal side as well as a sovereign character. Martin 
v. State, 24 Texas, 61; Indiana v. Woram, 6 Hill (N. Y.), 33; 
Lancaster Co. v. Trimble, 34 Nebraska, 752; Kansas v. Herold, 
9 Kansas, 194; Republic of Honduras v. Soto, 112 N. Y. 310; 
Salt Lake City v. Hollister, 118 U. 8. 256. Opinions of the 
Attorneys General to the contrary have either been overruled 
or are distinguishable, as they relate to attempts to tax the 
property or legitimate governmental instrumentalities of a 
State. 12 Op. 176, 277, 376, 402; 13 Op. 67, 439; National 
Bank v. United States, 101 U.S.1. The principle of exemption 
from the Federal taxing power on this ground has been fre- 
quently stated. Income Tax Cases, 157 U.S. 429, 584; United 
States v. B. & O. R. R., 17 Wall. 322. In the latter case, de- 
scribing objects beyond the taxing power of Congress, the lan- 
guage is,—‘‘all necessary agencies for legitimate purposes of 
state government.’ This case is outside the rule; the business 
taxed is not such an agency. In state liquor licenses the docu- 
mentary license required by state laws is exempt from Federal 
taxation, but the business is not. Former internal revenue 
rulings to the contrary have related to laws like those of Maine, 
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Massachusetts and Vermont, which were a real measure of pro- 
hibition and only permitted sales for limited purposes, medici- 
nal and industrial. For that reason the State’s agents were 
relieved of the special tax. This is not a tax on persons or 
property at all, but an excise resting on the sale of the goods 
and paid in the last analysis by the consumer. It is a tax on 
the business; it is merely an expense of that business. There 
is no burden on the State or its property. The taxation is 
indirect and is valid as a mere excise on the transaction of a 
business. Pacific Ins. Co. v. Soule, 7 Wall, 433; Veazie Bank 
v. Fenno, 8 Wall. 533; Scholey v. Rew, 23 Wall. 331; Nicol v. 
Ames, 173 U.S. 509; Knowlton v. Moore, 178 U.S. 41; Patton 
v. Brady, 184 U. 8. 608; Spreckels Refining Co. v. McClain, 
192 U.S. 397. 

The excise is levied pursuant to express constitutional grant 
of power. The reserved police power of the States cannot 
control the powers created or prohibitions imposed by the 
Constitution. The Federal taxing power is broad and un- 
trammeled. It runs concurrently with the state taxing powei 
when they affect the same objects. A liquor excise is about 
the most familiar example of its operation and scope. McCul- 
loch v. Maryland, 4 Wheat. 316; Gibbons v. Ogden, 9 Wheat. 
1; License Tax Cases, 5 Wall. 462; Austin v. Alderman, 7 Wall. 
694; Knowlton v. Moore, 178 U.S. 41; The Oleomargarine Cases, 
195 U. S. 27. State police power is subordinate to Federal 
power under the Constitution. Bowman v. Chicago & North- 
western R. Co., 125 U.S. 465, 507; Railroad Co. v. Husen, 95 
U. S. 465, 473. This rule applies to interstate commerce in 
liquor, Walling v. Michigan, 116 U.S. 446; Leisy v. Hardin, 
135 U. S. 100; Lyng v. Michigan, 135 U. 8. 161, although 
permissive legislation of Congress now recognizes a larger 
state control than formerly. Jn re Rahrer, 140 U. 8. 545; 
Rhodes v. Iowa, 170 U. 8S. 412; Vance v. Vandercook Co., 170 
U.S. 438; American Express Co. v. Iowa, 196 U.S. 133. But 
in the absence of such permissive legislation the States may 
not, under their police power, interfere with interstate com- 
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merce. The principle of the absoluteness of a power or right 
under the Constitution is illustrated by its prohibitions. States 
cannot impair their contracts, and the assertion of the police 
power must yield to this prohibition. Bridge Proprietors v. 
Hoboken Co., 1 Wall. 116; The Binghamton Bridge, 3 Wall. 51; 
Asylum v. Home of the Friendless, 8 Wall. 430; Humphrey v. 
Pegues, 16 Wall. 244, 248, 249; Farrington v. Tennessee, 95 
U. S. 679, 689; Asylum v. New Orleans, 105 U. S. 362, 368. 
State statutes are unconstitutional whenever they conflict by 
their necessary operation and effect, with the paramount au- 
thority of Congress. Henderson v. Mayor, 92 U. 8. 259; Chy 
Lung v. Freeman, 92 U.S. 275. Although the police power is 
from its nature incapable of exact definition or limitation, 
Slaughter-house Cases, 16 Wall. 36; Stone v. Mississippi, 101 
U. S. 814, 818, all definitions must ‘“‘be taken subject to the 
condition that the State cannot, in its exercise for any pur- 
pose whatever, encroach upon the powers of the general Gov- 
ernment or rights granted or secured by the supreme law of 
the land. A municipal agency of the State is subject to 
Federal taxation, although the effect of that tax may be de- 
structive. New Orleans Gas Co. v. Louisiana Light Co., 115 
U. S. 650. The bank tax cases control the present case. 
Veazie Bank v. Fenno, 8 Wall. 533; National Bank v. United 
States, 101 U.S. 1. 

The dispensary system is not a valid exercise of the police 
power, and the State has deliberately embarked in a commer- 
cial enterprise for the sole object of profit. The consequences 
of construction are not conclusive, yet are often worthy of 
notice. United States v. Edmonston, 181 U. S. 500. If the 
State’s contentions are well founded, she may assume entire 
control of the manufacture and sale of liquors and tobacco with- 
out paying taxes; she may import free liquors and drugs and 
cloths; she may engage in any business whatever, under the 
police claim, on just as good grounds, and claim to be free of 
all Federal taxation. If some States chose to follow the lead 
of Australia or New Zealand, on the theory of the government 
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ownership of land and leases to occupants in place of private 
ownership and title, the right of direct taxation also by the 
United States would fall before its claim. If one State could 
pursue these theories, all States could, and the result would 
be that the Federal power of taxation, both direct and indi- 
rect, would be destroyed. 

A State is the sole and absolute judge whether the liquor 
traffic is inherently injurious to the health, morals and welfare 
of its people. The State, if of opinion that liquors are in- 
jurious, may prohibit their sale as a beverage absolutely, or 
may restrict and regulate under high license. It cannot, how- 
ever, under the pretense of remedying evils, forbid citizens to 
engage in the business and then turn it into a government 
monopoly. This law is entirely unlike those which, declaring 
that the sale and consumption of liquor are harmful, permit 
sale in a limited way only for medicinal and mechanical pur- 
poses, but prohibit sale as a beverage to everyone. The South 
Carolina law is not the exercise of legitimate power of police 
reserved to the States. Mugler v. Kansas, 123 U. 8. 623, 661; 
Minnesota v. Barber, 136 U. 8. 313; Brimmer v. Rebman, 138 
U.S. 78; Voight v. Wright, 141 U.S. 62; Booth v. Illinois, 184 
U. S. 425, 429. 

Is the trade incident to the police regulation, or the police 
regulation incident to the trade? Examination of the South 
Carolina statutes of 1892 and 1893, with their later amend- 
ments, and consideration of the messages of her governors 
from 1892 on, with other public state documents, show clearly 
that the dispensary system does not purport to be a police 
regulation of the liquor traffic, but merely a scheme whereby 
the State realizes the profits of the business instead of private 
individuals. The net profits in one year were over $500,000. 

When a State enters into business as a corporator, it lays 
down its sovereignty so far. Bank of United States v. Planters’ 
Bank, 9 Wheat. 904; Bank of Kentucky v. Wister, 2 Pet. 318; 
Briscoe v. Bank of Kentucky, 11 Pet. 323; Railroad Co. v. Let- 
son, 2 How. 551; Curran v. Arkansas, 15 How. 308. This 
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principle applies, however the state’s business may be con- 
ducted, whether as member of a partnership or of a corpora- 
tion or, as here, by the State acting alone and exercising an 
exclusive monopoly. The State chooses to step down from 
its sovereignty and must take the consequences. When the 
United States avails of the law merchant, it is bound by the 
rules of that law, notwithstanding its sovereignty. United 
States v. Bank of Metropolis, 15 Pet. 377, 392; United States v. 
State Bank, 96 U.S. 30, 36. 

If a State embarks in the liquor business, it does so with 
the same consequences and subject to the same liabilities 
under the law as a private individual or an ordinary corpo- 
ration; the internal revenue taxes collected from the South 
Carolina dispensary system were therefore properly exacted. 


Mr. Justice BREWER, after making the foregoing state- 
ment, delivered the opinion of the court. 


The important question in this case is, whether persons who 
are selling liquor are relieved from hability for the internal 
revenue tax by the fact that they have no interest in the profits 
of the business and are simply the agents of a State which, in 
the exercise of its sovereign power, has taken charge of the 
business of selling intoxicating liquors. It is true a further 
question is made whether the act of Congress is broad enough 
to include such persons. But upon this we have little doubt. 
Section 3232 Rev. Stat. provides: 

“No person shall be engaged in nor carry on any trade or 
business hereinafter mentioned until he has paid a special 
tax therefor in the manner hereinafter provided.” 

Section 3244, contains these words of description: 

‘‘Every person who sells, or offers for sale foreign or do- 
mestic distilled spirits or wines, in less quantities than five 
wine gallons at the same time, shall be regarded as a retail 
dealer in liquors.”’ 
‘Person”’ is also defined; 
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“Sec. 3140. . . . Where not otherwise distinctly ex- 
pressed or manifestly incompatible with the intent thereof, the 
word ‘ person,’ as used in this title, shall be construed to mean 
and include a partnership, association, company, or corpora- 
tion, as well as a natural person.” 

Now, the dispensers were persons who sold liquors. They 
applied for and received the licenses. True they were acting 
simply as agents of the State, but if the fact that the State 
was the principal creates no exemption from Federal taxation 
then the statute reaches them because they were the actual 
sellers. 

We pass, therefore, to the vital question in the case, and it 
is one of far-reaching significance. We have in this Republic 
a dual system of government, National and state, each operat- 
ing within the same territory and upon the same persons; and 
yet working without collision, because their functions are 
different. There are certain matters over which the National 
Government has absolute control and no action of the State 
can interfere therewith, and there are others in which the State 
is supreme, and in respect to them the National Government 
is powerless. To preserve the even balance between these two 
governments and hold each in its separate sphere is the pe- 
culiar duty of all courts, preéminently of this—a duty often- 
times of great delicacy and difficulty. 

Two propositions in our constitutional jurisprudence are 
no longer debatable. One is that the National Government 
is one of enumerated powers, and the other that a power 
enumerated and delegated by the Constitution to Congress is 
comprehensive and complete, without other limitations than 
those found in the Constitution itself. 

The Constitution is a written instrument. As such its 
meaning does not alter. That which it meant when adopted 
it means now. Being a grant of powers to a government its 
language is general, and as changes come in social and political 
life it embraces in its grasp all new conditions which are within 
the scope of the powers in terms conferred. In other words, 
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while the powers granted do not change, they apply from 
generation to generation to all things to which they are in 
their nature applicable. This in no manner abridges the fact 
of its changeless nature and meaning. Those things which are 
within its grants of power, as those grants were understood 
when made, are still within them, and those things not within 
them remain still excluded. As said by Mr. Chief Justice Taney 
in Dred Scott v. Sandjord, 19 How. 393, 426: 

“Tt is not only the same in words, but the same in meaning, 
and delegates the same powers to the Government, and reserves 
and secures the same rights and privileges to the citizens; and 
as long as it continues to exist in its present form, it speaks not 
only in the same words, but with the same meaning and 
intent with which it spoke when it came from the hands of its 
framers, and was voted on and adopted by the people of the 
United States. Any other rule of construction would abrogate 
the judicial character of this court, and make it the mere reflex 
of the popular opinion or passion of the day.” 

It must also be remembered that the framers of the Con- 
stitution were not mere visionaries, toying with speculations 
or theories, but practical men, dealing with the facts of political 
life as they understood them, putting into form the govern- 
ment they were creating, and prescribing in language clear 
and intelligible the powers that government was to take. Mr. 
Chief Justice Marshall, in Gibbons v. Ogden, 9 Wheat. 1, 188, 
well declared: 

‘‘As men whose intentions require no concealment, gen- 
erally employ the words which most directly and aptly express 
the ideas they intend to convey, the enlightened patriots who 
framed our Constitution, and the people who adopted it, must 
be understood to have employed words in their natural sense, 
and to have intended what they have said.” 

One other fact must be borne in mind, and that is that in 
interpreting the Constitution we must have recourse to the 
common law. As said by Mr. Justice Matthews in Smith v. 
Alabama, 124 U. 8. 465, 478: 

VOL, cxc1x—29 
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“The interpretation of the Constitution of the United States 
is necessarily influenced by the fact that its provisions are 
framed in the language of the English common law, and are 
to be read in the light of its history.” 

And by Mr. Justice Gray in United States v. Wong Kim Ark, 
169 U. S. 649, 654: 

“In this, as in other respects, it must be interpreted in the 
light of the common law, the principles and history of which 
were familiarly known to the framers of the Constitution. 
Minor v. Happersett, 21 Wall. 162; Ex parte Wilson, 114 U.S. 
417, 422; Boyd v. United States, 116 U.S. 616, 624, 625; Smith 
v. Alabama, 124 U.S. 465. The language of the Constitution, 
as has been well said, could not be understood without refer- 
ence to the common law. 1 Kent Com. 336; Bradley, J., in 
Moore v. United States, 91 U. 8. 270, 274.” 

To determine the extent of the grants of power we must, 
therefore, place ourselves in the position of the men who 
framed and adopted the Constitution, and inquire what they 
must have understood to be the meaning and scope of those 
grants. 

By the first clause of section 8 of Article I of the Constitu- 
tion, Congress is given the ‘power to lay and collect taxes, 
duties, imposts and excises, to pay the debts and provide for 
the common defense and general welfare of the United States; 
but all duties, imposts and excises shall be uniform throughout 
the United States.” 

By this clause the grant is limited in two ways: The revenue 
must be collected for public purposes, and all duties, imposts 
and excises must be uniform throughout the United States. 

The fourth, fifth and sixth clauses of section 9 of Article I are: 

“4. No capitation, or other direct, tax shall be laid, unless 
in proportion to the census or enumeration herein before di- 
rected to be taken. 

‘5. No tax or duty shall be laid on articles exported from 
any State. 

“‘6. No preference shall be given by any regulation of com- 
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merce or revenue to the ports of one State over those of an- 
other: nor shall vessels bound to, or from, one State, be obliged 
to enter, clear, or pay duties in another.” 

Article V of the Amendments provides that no one shall be 
deprived of “‘life, liberty, or property, without due process of 
law.”’ 

These are all the constitutional provisions that bear directly 
upon the subject. It will be seen that the only qualifications 
of the absolute, untrammeled power to lay and collect excises 
are that they shall be for public purposes, and that they shall 
be uniform throughout the United States. All other limita- 
tions named in the Constitution relate to taxes, duties and 
imposts. If, therefore, we confine our inquiry to the express 
provisions of the Constitution there is disclosed no limitation 
on the power of the General Government to collect license taxes. 

But it is undoubtedly true that that which is implied is as 
much a part of the Constitution as that which is expressed. 
As said by Mr. Justice Miller in Ex parte Yarbrough, 110 U. 8. 
651, 658: 

“The proposition that it has no such power is supported 
by the old argument often heard, often repeated, and in this 
court never assented to, that when a question of the power of 
Congress arises the advocate of the power must be able to place 
his finger on words which expressly grant it. The brief of 
counsel before us, though directed to the authority of that body 
to pass criminal laws, uses the same language. Because there 
is no express power to provide for preventing violence exer- 
cised on the voter as a means of controlling his vote, no such 
law can be enacted. It destroys at one blow, in construing 
the Constitution of the United States, the doctrine universally 
applied to all instruments of writing, that what is implied is 
as much a part of the instrument as what is expressed.” 

Among those matters which are implied, though not ex- 
pressed, is that the Nation may not, in the exercise of its powers, 
prevent a State from discharging the ordinary functions of 
government, just as it follows from the second clause of Arti- 
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cle VI of the Constitution, that no State can interfere with the 
free and unembarrassed exercise by the National Government 
of all the powers conferred upon it. 

“This Constitution, and the laws of the United States which 
shall be made in pursuance thereof; and all treaties made, or 
which shall be made, under the authority of the United States, 
shall be the supreme law of the land; and the judges in every 
State shall be bound thereby, anything in the constitution or 
laws of any State to the contrary notwithstanding.” 

In other words, the two governments, National and state, 
are each to exercise their power so as not to interfere with the 
free and full exercise by the other of its powers. This proposi- 
tion, so far as the Nation is concerned, was affirmed at an early 
day in the great case of M’Culloch v. Maryland, 4 Wheat. 316, 
in which it was held that the State had no power to pass a law 
imposing a tax upon the operations of a national bank. The 
case is familiar and needs not to be quoted from. No answer 
has ever been made to the argument of Mr. Chief Justice Mar- 
shall, and the propositions there laid down have become funda- 
mental in our constitutional jurisprudence. Osborn v. Bank 
of United States, 9 Wheat. 738; Weston v. City Council of Charles- 
ton, 2 Pet. 449; Bank of Commerce v. New York, 2 Black, 620; 
Bank Tax Case, 2 Wall. 200; The Banks v. The Mayor, 7 Wall. 16. 

The limitations on the powers of the States to tax national 
banks are founded upon the doctrines laid down in that case. 
So also the immunity of national property from state taxation. 
It is true that in most of the enabling acts for the admission 
of new States there is express provision that the property of 
the Nation shall be free from state taxation, but as shown by 
Mr. Justice Gray, delivering the opinion of the court in Van 
Brocklin v. Tennessee, 117 U. S. 151, this provision is merely 
declaratory and unnecessary to establish the exemption of 
national property from state taxation. See also Dobbins v. 
Commissioners of Erie County, 16 Pet. 435, as to taxation by 
a State of an officer of the United States for his office or its 


emoluments. 
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The converse of this proposition has also been declared by 
the decisions of this court. In Texas v. White, 7 Wall. 700, 
725, Mr Chief Justice Chase, speaking for the court, declared: 

‘Not only, therefore, can there be no loss of separate and 
independent autonomy to the States, through their union under 
the Constitution, but it may be not unreasonably said that 
the preservation of the States, and the maintenance of their 
governments, are as much within the design and care of the 
Constitution as the preservation of the Union and the main- 
tenance of the National Government. The Constitution, in 
all its provisions, looks to an indestructible Union, composed 
of indestructible States.”’ 

In The Collector v. Day, 11 Wall. 113, it was held that it was 
not competent for Congress to impose a tax upon the salary 
of a judicial officer of a State. In the opinion of the court, 
delivered by Mr. Justice Nelson, it was said (p. 127): 

“Tt is admitted that there is no express provision in the 
Constitution that prohibits the General Government from 
taxing the means and instrumentalities of the States, nor is 
there any prohibiting the States from taxing the means ani 
instrumentalities of that Government. In both cases the ex- 
emption rests upon necessary implication, and is upheld by 
the great law of self-preservation; as any government, whose 
means employed in conducting its operations, if subject to the 
control of another and distinct government, can exist only at 
the mercy of that government. Of what avail are these means 
if another power may tax them at discretion?” 

See also United States v. Railroad Company, 17 Wall. 322; 
Pollock v. Farmers’ Loan & Trust Co., 157 U. 8. 429, 584. 

Upon this proposition counsel for plaintiff in error rely. 
There being no constitutional limit as to the amount of a 
license tax, and the power to tax being the power to destroy, 
if Congress can enforce such a tax against a State it may de- 
stroy this effort of the State in the exercise of its police power 
to control the sale of liquor. It cannot be doubted that the 
regulation of the sale of liquor comes within the scope of the 
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police power, and equally true that the police power is in its full- 
est and broadest sense reserved to the States; that the mode 
of exercising that power is left to their discretion, and is not 
subject to National supervision. But if Congress may tax the 
agents of the State charged with the duty of selling intoxica- 
ting liquors, it in effect assumes a certain control over this police 
power, and thus may embarrass and even thwart the attempt 
of the State to carry on this mode of regulation. 

We are not insensible to the force of this argument, and 
appreciate the difficulties which it presents, but let us see to 
what it leads. Each State is subject only to the limitations 
prescribed by the Constitution and within its own territory is 
otherwise supreme. Its internal affairs are matters of its own 
discretion. The Constitution provides that “the United States 
shall guarantee to every State in this Union a republican form 
of government.” Art. IV, see. 4. That expresses the full 
limit of National control over the internal affairs of a State. 

The right of South Carolina to control the sale of liquor by 
the dispensary system has been sustained. Vance v. W. A. 
Vandercook Co., No. 1, 170 U. 8. 438. The profits from the 
business in the year 1901, as appears from the findings of fact, 
were over half a million of dollars. Mingling the thought of 
profit with the necessity of regulation may induce the State 
to take possession, in like manner, of tobacco, oleomargarine, 
and all other objects of internal revenue tax. If one State finds 
it thus profitable other States may follow, and the whole body 
of internal revenue tax be thus stricken down. 

More than this. There is a large and growing movement in 
the country in favor of the acquisition and management by 
the public of what are termed public utilities, including not 
merely therein the supply of gas and water, but also the entire 
ailroad system. Would the State by taking into possession 
these public utilities lose its republican form of government? 

We may go even a step further. There are some insisting 
that the State shall become the owner of all property and the 
manager of all business. Of course, this is an extreme view, 
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but its advocates are earnestly contending that thereby the 
best interests of all citizens will be subserved. If this change 
should be made in any State, how much would that State con- 
tribute to the revenue of the Nation? If this extreme action 
is not to be counted among the probabilities, consider the re- 
sult of one much less so. Suppose a State assumes under its 
police power the control of all those matters subject to the 
internal revenue tax and also engages in the business of im- . 
porting all foreign goods. The same argument which would 
exempt the sale by a State of liquor, tobacco, etc., from a 
license tax would exempt the importation of merchandise by 
a State from import duty. While the State might not prohibit 
importations, as it can the sale of liquor, by private individuals, 
yet paying no import duty it could undersell all individuals 
and so monopolize the importation and sale of foreign goods. 
Obviously, if the power of the State is carried to the extent 
suggested, and with it is relief from all Federal taxation, the 
National Government would be largely crippled in its reve- 
nues. Indeed, if all the States should concur in exercising 
their powers to the full extent, it would be almost impossible 
for the Nation to collect any revenues. In other words, in 
this indirect way it would be within the competency of the 
States to practically destroy the efficiency of the National 
Government. If it be said that the States can be trusted not 
to resort to any such extreme measures, because of the result- 
ing interference with the efficiency of the National Govern- 
ment, we may turn to the opinion of Mr. Chief Justice Marshall 
in M’Culloch v. Maryland, supra (p. 431), for a complete an- 
swer: 
“But is this a ease of confidence? Would the people of any 
one State trust those of another with a power to control the 
most insignificant operations of their state government? We 
know they would not. Why, then, should we suppose that 
the people of any one State should be willing to trust those of 
another with the power to control the operations of a govern- 
ment to which they have confided their most important and 
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most valuable interests? In the legislature of the Union alone, 
are all represented. The legislature of the Union alone, there- 
fore, can be trusted by the people with the power of controlling 
measures which concern all, in the confidence that it will not 
be abused.” 

In other words, we are to find in the Constitution itself the 
full protection to the Nation, and not to rest its sufficiency on 
either the generosity or the neglect of any State. 

There is something of a conflict between the full power of 
the Nation in respect to taxation and the exemption of the 
State from Federal taxation in respect to its property and a 
discharge of all its functions. Where and how shall the line 
between them be drawn? We have seen that the full power 
of collecting license taxes is in terms granted to the National 
yovernment with only the limitations of uniformity and the 
public benefit. The exemption of the State’s property and 
its functions from Federal taxation is implied from the dual 
character of our Federal system and the necessity of preserving 
the State in all its efficiency. In order to determine to what 
extent that implication will go we must turn to the condition 
of things at the time the Constitution was framed. What, in 
the light of that condition, did the framers of the convention 
intend should be exempt? Certain is it that modern notions 
as to the extent to which the functions of a State may be 
carried had then no hold. Whatever Utopian theories may 
have been presented by any writers were regarded as mere 
creations of fancy, and had no practical recognition. It is 
true that monopolies in respect to certain commodities were 
known to have been granted by absolute monarchs, but they 
were not regarded as consistent with Anglo-Saxon ideas of 
government. The opposition to the Constitution came not 
from any apprehension of danger from the extent of power 
reserved to the States, but, on the other hand, entirely through 
fear of what might result from the exercise of the powers granted 
to the central government. While many believed that the 
liberty of the people depended on the preservation of the rights 
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of the States, they had no thought that those States would 
extend their functions beyond their then recognized scope, or 
so as to imperil the life of the Nation. As well said by Chief 
Justice Nott, delivering the opinion of the Court of Claims in 
this case (39 C. Cl. 284): 

‘Moreover, at the time of the adoption of the Constitution 
there probably was not one person in the country who seri- 
ously contemplated the possibility of government, whether 
State or National, ever descending from its primitive plant of 
a body politic to take up the work of the individual or body 
corporate. The public suspicion associaied government with 
patents of nobility, with an established church, with standing 
armies, and distrusted all governments. [Even in the high 
intelligence of the convention there were men who trembled 
at the power given to the President, who trembled at the power 
which the Senate might usurp, who feared that the life tenure 
of the judiciary might imperil the liberties of the people. 
Certain it is that if the possibility of a government usurping 
the ordinary business of individuals, driving them out of the 
market, and maintaining place and power by means of what 
would have been called, in the heated invective of the time, 
‘a legion of mercenaries,’ had been in the public mind, the 
Constitution would not have been adopted, or an inhibition 
of such power would have been placed among Madison’s 
Amendments.” 

Looking, therefore, at the Constitution in the light of the 
conditions surrounding at the time of its adoption, it is obvious 
that the framers in granting full power over license taxes to 
the National Government meant that that power should be 
complete, and never thought that the States by extending 
their functions could practically destroy it. 

If we look upon the Constitution in the light of the common 
law we are led to the same conclusion. All the avenues of trade 
were open to the individual. The Government did not attempt 
to exclude him from any. Whatever restraints were put upon 
him were mere police regulations to control his conduct in the 
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business and not to exclude him therefrom. The Government 
was no competitor, nor did it assume to carry on any business 
which ordinarily is carried on by individuals. Indeed, every 
attempt at monopoly was odious in the eyes of the common 
law, and it mattered not how that monopoly arose, whether 
from grant of the sovereign or otherwise. The framers of the 
Constitution were not anticipating that a State would attempt 
to monopolize any business heretofore carried on by individuals. 

Further, it may be noticed that the tax is not imposed on 
any property belonging to the State, but is a charge on a busi- 
ness before any profits are realized therefrom. In this it is 
not unlike the taxes sustained in United States v. Perkins, 
163 U. 8S. 625, and Snyder v. Bettman, 190 U.S. 249. In the 
former case a succession tax of the State of New York was sus- 
tained, although the property charged therewith was _be- 
queathed by will to the United States, the court holding that 
the latter acquired no property until after the state charges 
for transmission had been paid, saying (p. 629): 

‘*“This, therefore, is not a tax upon the property itself, but 
is merely the price exacted by the State for the privilege ac- 
corded in permitting property so situated to be transferred by 
will or by descent or distribution.’ ”’ 

In Snyder v. Bettman, the succession tax required by the 
laws of Congress was sustained, although the bequest was to 
the city of Springfield, Ohio. This is almost a converse to the 
Perkins case. It was held that while the power to regulate 
inheritances and testamentary dispositions was one belonging 
to the State, and therefore subject to such conditions as the 
State might see fit to impose (as held in the Perkins case), 
yet the power to impose a succession tax was vested in Con- 
gress, that it could be exercised upon a bequest made to a 
municipality or a State, and was not to be considered as a 
tax upon the property bequeathed, the court saying (p. 254): 

“Having determined, then, that Congress has the power to 
tax successions; that the States have the same power, and that 
such power extends to bequests to the United States, it would 
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seem to follow logically that Congress has the same power to 
tax the transmission of property by legacy to States, or their 
municipalities, and that the exercise of that power in neither 
case conflicts with the proposition that neither the Federal nor 
the state government can tax the property or agencies of the 
other, since, as repeatedly held, the taxes imposed are not upon 
property, but upon the right to succeed to property.” 

So here the charge is not upon the property of the State, 
but upon the means by which that property is acquired, and 
before it is acquired. 

It is also worthy of remark that the cases in which the in- 
validity of a Federal tax has been affirmed were those in which 
the tax was attempted to be levied upon property belonging 
to the State, or one of its municipalities, or was a charge upon 
the means and instrumentalities employed by the State, in 
the discharge of its ordinary functions as a government. 

In Veazie Bank v. Fenno, 8 Wall. 533, in which a National 
tax of ten per cent on the amount of notes of any person, 
state bank, or banking association, used for circulation, was 
sustained, the court thus stated the limits of the power of 
National taxation over state agencies (p. 547): 

“Tt may be admitted that the reserved rights of the States, 
such as the right to pass laws, to give effect to laws through 
executive action, to administer justice through the courts, and 
to employ all necessary agencies for legitimate purposes of 
state government, are not proper subjects of the taxing power 
of Congress.” 

In The Collector v. Day, 11 Wall. 113, cited supra, in the ar- 
gument in favor of the exemption of the salary of a state judge 
from National taxation, is this language (p. 125): 

“Tt would seem to follow, as a reasonable, if not a necessary 
consequence, that the means and instrumentalities employed 
for carrying on the operations of their governments, for pre- 
serving their existence, and fulfilling the high and responsible 
duties assigned to them in the Constitution, should be left free 
and unimpaired, should not be liable to be crippled, much less 
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defeated by the taxing power of another government, which 
power acknowledges no limits but the will of the legislative 
body imposing the tax. And, more especially, those means 
and instrumentalities which are the creation of their sovereign 
and reserved rights, one of which is the establishment of the 
judicial department, and the appointment of officers to ad- 
minister their laws. Without this power, and the exercise of 
it, we risk nothing in saying that no one of the States under 
the form of government guaranteed by the Constitution could 
long preserve its existence.”’ 

In United States v. Railroad Company, 17 Wall. 322, an 
attempt was made to collect a tax on money due from a rail- 
road company to the city of Baltimore. It was held that the 
city was a portion of the State in the exercise of a limited 
portion of the powers of the State, and the court said (p. 327): 

“The right of the States to administer their own affairs 
through their legislative, executive, and judicial departments, 
in their own manner through their own agencies, is conceded 
by the uniform decisions of this court and by the practice of 
the Federal Government from its organization. This carries 
with it an exemption of those agencies and instruments from 
the taxing power of the Federal Government.” 

And again (p. 332): 

“We admit the proposition of the counsel that the revenue 
must be municipal in its nature to entitle it to the exemption 
claimed. Thus, if an individual should make the city of Balti- 
more his agent and trustee to receive funds, and to distribute 
them in aid of science, literature, or the fine arts, or even for 
the relief of the destitute and infirm, it is quite possible that 
such revenues would be subject to taxation. The corporation 
would therein depart from its municipal character, and assume 
the position of a private trustee. It would occupy a place 
which an individual could occupy with equal propriety. It 
would not in that action be an auxiliary or servant of the State, 
but of the individual creating the trust. There is nothing of 
a governmental character in such a position.” 
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In Ambrosini v. United States, 187 U. 8. 1, in which the 
Federal war revenue tax act, providing for stamp taxes on 
bonds, was held inapplicable to bonds required from licensees 
under the dram shop act of Illinois, the court declared 
(p. 8): 

“The question is whether the bonds were taken in the exer- 
cise of a function strictly belonging to the State and city in 
their ordinary governmental capacity, and we are of the 
opinion that they were, and that they were exempted as no 
more taxable than the licenses.” 

These decisions, while not controlling the question before us, 
indicate that the thought has been that the exemption of state 
agencies and instrumentalities from National taxation is limited 
to those which are of a strictly governmental character, and 
does not extend to those which are used by the State in the 
carrying on of an ordinary private business. 

In this connection may be noticed the well-established dis- 
tinction between the duties of a public character cast upon 
municipal corporations and those which relate to what may 
be considered their private business, and the different re- 
sponsibility resulting in case of negligence in respect to the 
(lischarge of those duties. The Supreme Court of Massachu- 
setts, speaking by Mr. Justice Gray (afterwards an Associate 
Justice of this court), in Oliver v. Worcester, 102 Massachu- 
setts, 489, 499, 500, observed: 

“The distinction is well established between the responsi- 
bilities of towns and cities for acts done in their public capacity, 
in the discharge of duties imposed upon them by the legislature 
for the public benefit, and for acts done in what may be called 
their private character, in the management of property or 
rights voluntarily held by them for their own immediate profit 
or advantage as a corporation, although inuring, of course, 
ultimately to the benefit of the public. 

‘“To render municipal corporations liable to private actions 
for omission or neglect to perform a corporate duty imposed by 
general law on all towns and cities alike, and from the per- 
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formance of which they derive no compensation or benefit in 
their corporate capacity, an express statute is doubtless nec- 
Oey. . 2 

“But this rule does not exempt towns and cities from the 
liability to which other corporations are subject, for negligence 
in managing or dealing with property or rights held by them 
for their own advantage or emolument.”’ 

In Lloyd v. Mayor &c. of New York, 5 N. Y. 369, 374, the 
court said: 

“The corporation of the city of New York possesses two 
kinds of powers, one governmental and public, and, to the ex- 
tent they are held and exercised, is clothed with sovereignty— 
the other private, and to the extent they are held and exer- 
cised, is a legal individual. The former are given and used for 
public purposes, the latter for private purposes. While in the 
exercise of the former, the corporation is a municipal govern- 
ment, and while in the exercise of the latter, is a corporate, 
legal individual.” 

See also Maximilian v. Mayor, 62 N. Y. 160, 164; Brown v. 
Vinalhaven, 65 Maine, 402; Mead v. City of New Haven, 40 
Connecticut, 72; City of Petersburg v. Applegarth’s Adminis- 
trator, 28 Gratt. 321, 343; Eastman v. Meredith, 36 N. H. 285; 
Western Saving Fund Society v. City of Philadelphia, 31 Pa. St. 
175. In this case it was held that a city supplying gas to the 
inhabitants acts as a private corporation, and is subject to the 
same liabilities and disabilities. In the opinion the court de- 
clared (p. 183): 

“Such contracts are not made by the municipal corporation, 
by virtue of its powers of local sovereignty, but in its capacity 
of a private corporation. The supply of gaslight is no more a 
duty of sovereignty than the supply of water. Both these 
objects may be accomplished through the agency of individuals 
or private corporations, and in very many instances they are 
accomplished by those means. If this power is granted to a 
borough or a city, it is a special private franchise, made as well 
for the private emolument and advantage of the city as for the 
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public good. The whole investment is the private property of 
the city, as much so as the lands and houses belonging to it. 
Blending the two powers in one grant, does not destroy the 
clear and well-settled distinction, and the process of separa- 
tion is not rendered impossible by the confusion. In separat- 
ing them, regard must be had to the object of the legislature 
in conferring them. If granted for public purposes exclusively, 
they belong to the corporate body in its public, political, or 
municipal character. But if the grant was for purposes of 
private advantage and emolument, though the public may 
derive a common benefit therefrom, the corporation quoad hoc 
is to be regarded as a private company. It stands on the 
same footing as would any individual or body of persons, upon 
whom the like special franchises had been conferred.” 

See further a subsequent case between the same parties, in 
the same volume (pp. 185, 189): Bailey v. The Mayor &c., 3 
Hill, 531; 1 Dillon, Mun. Corp., 4th ed., sec. 66. 

Now, if it be well established, as these authorities say, that 
there is a clear distinction as respects responsibility for negli- 
gence between the powers granted to a corporation for govern- 
mental purposes and those in aid of private business, a like 
distinction may be recognized when we are asked to limit the 
full power of imposing excises granted to the National Govern- 
ment by an implied inability to impede or embarrass a State 
in the discharge of its functions. It is reasonable to hold that 
while the former may do nothing by taxation in any form to 
prevent the full discharge by the latter of its governmental 
functions, yet whenever a State engages in a business which 
is of a private nature that business is not withdrawn from the 
taxing power of the Nation. 

For these reasons we think that the license taxes charged 
by the Federal Government upon persons selling liquor is not 
invalidated by the fact that they are the agents of the State 
which has itself engaged in that business. 

The judgment of the Court of Claims is 

Affirmed. 
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Mr. Justice WuitTe, with whom concur Mr. Justice PEcx- 
HAM and Mr. Justice McKenna, dissenting. 


The delicacy of the question, the suggestion that, apart from 
constitutional limitations, the ruling made is, from an economic 
point of view, a just one, and the long and painstaking con- 
sideration which the court has given the case causes me to be 
reluctant to announce a dissent. This, however, is overborne 
by the conviction that it is my duty to dissent and state my 
reasons. And this because the decision now made, as it is by 
me understood, overrules many cases, departs from a principle 
which has been recognized from the beginning, and, under the 
assumed necessity of protecting the taxing power of the Gov- 
ernment of the United States, establishes a doctrine which in 
its potentiality strips the States of their lawful authority. It 
does more than this, since the theory upon which the case is 
decided also endows the States with a like power to divest the 
Government of the United States of its lawful attributes. In 
other words, by the ruling and the reasoning sustaining it, the 
ancient landmarks are obliterated and the distinct powers be- 
longing to both the National and state Governments are re- 
ciprocally placed the one at the mercy of the other, so as to 
give to each the potency of destroying the other. 

The case is this: South Carolina has adopted a law by which 
no liquor is allowed to be brought into the State for sale or to 
be sold therein, except such liquor as may be bought by a board 
of officers appointed by state authority, which liquor is sold 
by state agents appointed for that purpose under regulations 
prescribed by the statute. The question is, whether these 
agents of the State, for the act of selling liquor belonging to the 
State, as agents of the State, under the authority of the State, 
can be subjected to a license for carrying on the liquor busi- 
ness, levied by the internal revenue laws of the United States. 

That the State, under its police authority, had the right to 
absolutely prohibit the sale of liquor, or to subject it to such 
regulations as it deemed proper, is elementary. So far-reaching 
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is that authority that a State may direct the destruction of 
liquor held contrary to law, without paying the value thereof, 
and without thereby violating the constitutional safeguards 
as to the taking of property. Mugler v. Kansas, 123 U.S. 623. 
True, by the operation of the commerce clause of the Con- 
stitution, the absolute authority of the State does not extend 
to prohibiting the sale in original packages of liquor brought in 
from other States. Leisy v. Hardin, 135 U.S. 100. But that 
limitation no longer applies, since Congress has, by express 
legislation, permitted the power of the States to attach to all 
liquor shipped into one State from another, at once on its ar- 
rival, before sale in the original packages, as fully as if it had 
been manufactured within the State. And the validity of the 
statute referred to has been upheld by the court in reiterated 
rulings. Jn re Rahrer, 140 U.S. 545, 562; Rhodes v. Iowa, 170 
U.S. 412; Vance v. W. A. Vandercook Co. No. 1, 170 U. 8. 
438; American Express Co. v. Iowa, 196 U. 8. 133; Adams Ex- 
press Co. v. Iowa, 196 U. 8. 147; Pabst Brewing Co. v. Cren- 
shaw, 198 U. 8. 17. Indeed, one of these cases—the Vander- 
cook case—involved the question whether the act of South 
Carolina, providing for the purchase and sale of liquor belong- 
ing to the State, as above stated, was repugnant to the Con- 
stitution of the United States, and the validity of the act in 
this particular was upheld by the court, because of the police 
power of the State and because of the provisions of the act of 
Congress limiting the effect of the interstate commerce clause 
as to liquor as already mentioned. 

It is not necessary to trace the want of authority of the 
United States to impose a license exaction on the agents of the 
State to an express provision of the Constitution, since the 
court has constantly held that the absence of authority in the 
Government of the United States to tax or burden the agencies 
or instrumentalities of a state government, and the like want 
of authority on the part of the States to tax the agencies or 
instrumentalities of the National Government, results from 
the dual system of government which the Constitution created, 

VoL. cxcrx—30 
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and that the continuance in force of such a prohibition is ab- 
solutely essential to the preservation of both governments, 

It would be superfluous to review in detail the many cases 
decided on the subject, but in the endeavor to bring the settled 
doctrine clearly to the mind, I refer to the most salient of the 
cases. 

In McCulloch v. Maryland (1819), 4 Wheat. 316, and Osborn 
v. Bank of the United States (1824), 9 Wheat. 738, it was held 
that a State could not impose a tax on the operations of the 
Bank of the United States or any of its branches. In Weston 
v. City Council of Charleston (1829), 2 Pet. 449, Bank of Com- 
merce v. New York (1862), 2 Black, 620, Bank Tax Case (1865), 
2 Wall. 200, and Banks v. Mayor (1869), 7 Wall. 16, it was 
decided that a State was without power to tax stock or bonds 
issued by the United States for loans made to it, when held by 
an individual or by a corporation. In Dobbins v. Commis- 
sioners of Erie County (1842), 16 Pet. 435, it was decided that 
a State might not tax the compensation of an officer of the 
United States. And, in Van Brocklin v. Tennessee (1886), 
117 U. S. 151, and cases cited on pages 167 et seqg., it was held 
that a State might not impose a tax on any property of the 
United States, including real estate of which the United States 
had become the owner as the result of a sale to enforce the pay- 
ment of direct taxes previously levied by the United States. 

Conversely, the adjudications concerning the want of power 
in the United States to tax the States are of a like scope. In 
The Collector v. Day (1870), 11 Wall. 113, 127, it was decided 
that Congress could not impose a tax upon the salary of a 
judicial officer of a State. In United States v. Railroad Co. 
(1872), 17 Wall. 322, it was held that the United States might 
not impose a tax upon the property and revenues of a munici- 
pal corporation. Two members of the court dissented (p. 334), 
on the ground ‘‘that the private property owned by a mu- 
nicipal corporation, and held merely as private property in a 
proprietary right, and used merely in a commercial sense for 
the income, gains, and profits,”’ was “‘taxable just the same as 
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property owned by an individual, or any other corporation.” 
In Van Brocklin v. Tennessee, supra, where, as we have seen, 
it was held that the State of Tennessee could not tax real 
property within its borders while held by the United States 
as proprietor, in reviewing the ruling made in United States 
v. Railroad Co., the court said (p. 178): 

“This court, in United States v. Railroad Co., 17 Wall. 322, 
held that a municipal corporation within a State could not be 
taxed by the United States on the dividends or interest of 
stock or bonds held by it in a railroad or canal company, be- 
cause the municipal corporation was a representative of the 
State, created by the State to exercise a limited portion of its 
powers of government, and therefore its revenues, like those 
of the State itself, were not taxable by the United States. 
The revenues thus adjudged to be exempt from Federal taxa- 
tion were not themselves appropriated to any specific public 
use, nor derived from property held by the State or by the 
municipal corporation for any specific public use, but were 
part of the general income of that corporation, held for the 
public use in no other sense than all property and income, 
belonging to it in its municipal character, must be so held. 
The reasons for exempting all the property and income of a 
State, or of a municipal corporation, which is a political di- 
vision of the State, from Federal taxation, equally require the 
exemption of all the property and income of the National 
Government from state taxation.” 

In Mercantile Bank v. New York (1887), 121 U.S. 138, 162, 
it was decided that the United States might not tax bonds 
issued by a State or one of its municipal bodies under its au- 
thority and held by private corporations. In Pollock v. Farm- 
ers’ Loan and Trust Company—the income tax case—(1894), 
157 U.S. 429, although much difference of opinion was mani- 
fested in the court as to some of the questions involved, as to 
one, that is, the lack of authority in the United States to in- 
clude in the amount of income subject to taxation by the 
United States money derived from interest on municipal bonds, 
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the court was unanimous. The opinion, in reviewing the sub- 
ject and citing approvingly The Collector v. Day, United States 
v. Railroad Co., the Van Brocklin case and the Mercantile Bank 
case, said (p. 584): 

“As the States cannot tax the powers, the operations, or 
the property of the United States, nor the means which they 
employ to carry their powers into execution, so it has been 
held that the United States have no power under the Constitu- 
tion to tax either the instrumentalities or the property of a 
State.” 

And, lastly, in Ambrosini v. United States (1902), 187 U. S. 
1, it was held that Congress cauld not impose a stamp tax upon 
a bond which the state law required to be given as a pre- 
requisite to the right to sell liquor. 

Is the ruling now made reconcilable with the cases just re- 
ferred to? In other words, is it consistent with the theory of 
the Constitution as interpreted from the beginning? In order 
to give the reasons which convince me that it is not, let me 
review the contentions which are relied upon to support the 
ruling. 

1. It is urged that as the State of South Carolina derives 
revenue from the sale, by the agents of the State, of the liquor 
belonging to the State, therefore the United States has also the 
right to derive a revenue from that source. If by this con- 
tention it is intended to suggest that the South Carolina law 
was not passed in the exercise of the police power of that State, 
and must be treated as a revenue law from the mere fact that 
some revenue results from the operation of the law, the un- 
soundness of the proposition is demonstrated by the previous 
cases. In Vandercook Co., No. 1, supra, that identical proposi- 
tion was urged, and was decided to be without merit; and the 
same doctrine was reiterated in the cases of American Express 
Company v. Iowa, 196 U. 8. 133; Adams Express Co. v. Iowa, 
196 U. S. 147, and Pabst Brewing Co. v. Crenshaw, 198 U. 8. 
17. If the contention be that wherever, by the exertion of 
state power upon persons or things, a revenue is produced, 
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there must be a corresponding right on the part of the Gov- 
ernment of the United States to reap revenue by burdening 
the like person or thing, even although in so doing a state 
agency or instrumentality is taxed, the unsoundness of the 
proposition and its conflict with the previous cases becomes 
yet more apparent. One of the foundations upon which the 
doctrine rests, denying the power of the governments, State 
or National, to burden the instrumentalities or agencies of 
each other, is that if such burdening be permitted it might 
result in crippling the revenues of the Government, upon whose 
agency or instrumentality the tax was placed. Was this not 
the ground upon which the earlier cases were placed, and was 
it not specifically declared to be the foundation of the ruling 
made in the income tax case—Pollock v. The Farmers’ 
Loan & Trust Co., supra? The contention that because one 
government may have derived income from the exertion 
of its authority, therefore the other government has a right 
to do likewise, even if the agencies of the other government 
be thereby taxed, reduces itself to this: That the power to 
burden arises from the very condition which prevents the 
power from existing. If pushed to its logical conclusion, the 
far-reaching result of the proposition that wherever revenue 
is derived from an act by one government, therefore the other 
may burden the agent or instrumentality of the other may be 
readily illustrated. Take the National Government. If in 
the exercise of its ample authority to establish national banks 
a tax is imposed on such banks and a revenue derived, do the 
States thereby become entitled, without the consent of Con- 
gress, to tax banks? Take the Post Office Department. If 
by the carrying of the mails revenue is derived by the Govern- 
ment of the United States, are the States from that fact. en- 
titled to tax the instrumentalities employed by the Post Office 
Department? Take the ocean transport service of the United 
States. If under given circumstances a charge is made for 
transportation, and hence a revenue is earned, may the States 
cripple that service by taxation? It isno answer to the dem- 











OCTOBER TERM, 1905. 


Waite, Peckuam and McKenna, JJ., dissenting. 199 U. 8, 


onstration which results from these illustrations to say that 
the cases concern purely governmental functions of the United 
States, and, therefore, the States cannot tax the exercise of 
such functions. May I ask are these functions on the part of 
the United States any more governmental than is the power 
of the government of South Carolina to absolutely control at 
will the liquor traffic in that State? 

2. It is implied that necessity demands the recognition of 
the right of the Government of the United States to tax the 
state agencies in question because the principle, by which 
alone such power on the part of the United States can be 
denied, will inevitably result in giving the States authority 
to destroy the Government of the United States by adopting 
peculiar methods of dealing with various classes of persons or 
property. Thus, it is said, the state governments may ac- 
quire all farms within their borders and thus deprive the 
United States of its power to impose a direct tax on land. 
That a State may import property from foreign countries and 
be exempt from import duty and undersell those who pay 
duty and render the collection of any import tax from others 
by the United States impossible. But these extreme illus- 
trations amount simply to saying that it is possible for the 
imagination to foreshadow conditions which, did they arise, 
would impair the government created by the Constitution, 
and because such conjectures may be indulged in, the limita- 
tions created by the Constitution for the purpose of preserving 
both the state and National Governments are to be disre- 
garded. In other words, that the government created by the 
Constitution must now be destroyed, because it is possible to 
suggest conditions which, if they arise, would in the future 
produce a like result. But the weakness of the illustrations 
as applied to this case is apparent. They have no relation 
to this case, since it is not denied that as to liquor the State 
has absolute power, and may prohibit the sale of all liquor, 
and thus prevent the United States from deriving revenue 
from that source. Again, therefore, when the true relation 
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of the argument to the case in hand is seen, it reduces itself 
to a complete contradiction, viz., a State may by prohibition 
prevent the United States from reaping revenue from the liquor 
traffic, but any other state regulation by which such result is 
accomplished may be prevented by the United States, because 
thereby the State has done indirectly only that which the 
State had the lawful power directly to do. 

3. It is urged that the liquor in this case was owned by 
South Carolina, and in selling it the State was merely acting 
as a proprietor, and therefore the tax on the state agents is 
lawful. But here again the argument overlooks the absolute 
power possessed by the State concerning the liquor traffic, and 
the consequent right of the State in the exercise of its gov- 
ernmental functions to adopt such methods and instrumen- 
talities as might be deemed best for the control of the traffic. 
Besides, the proposition is directly repugnant to the previous 
decisions of this court. Can anything be plainer than that 
the contention is directly antagonistic to the ruling made in 
United States v. Railroad Co., supra, which ruling was ex- 
pressly approved in the subsequent cases, especially in the 
income tax case? Was not the United States the proprietor 
of the land in Tennessee, which it was held in the Van Brocklin 
case the State of Tennessee had no power to tax? Conceding, 
for the sake of argument only, that the doctrine announced in 
the previous cases should be qualified, certainly such qualifica- 
tion would be wholly unreasonable if it did not propose to 
take in view the absolute and paramount nature of the gov. 
ernmental function under which the property or agency which 
it was proposed to tax was held or exercised. Reference is 
made to cases in state courts concerning the liability of mu- 
nicipal corporations to suits for negligence. I cannot see their 
appositeness to the issue here involved. Besides, the doctrine 
expounded in the line of cases referred to, if doctrine can be 
deduced from the confusion and contradiction which exists 
among the cases, has never received the approval of this court. 
On the contrary, the rulings of this court point the other way. 
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Barnes v. District of Columbia, 91 U.S. 540; Workman v. New 
York, 179 U.S. 552, 574. But grant that the rule applied by 
some state courts, in order to determine when a municipal 
corporation may be sued for a negligent act, has relation to 
this case, my mind sees no possibility of holding that the State 
of South Carolina, when by the law in question it provided 
for the purchase and sale of liquor by its own agents, was not 
exercising a purely governmental function, in view of the 
absolute power of that State over that subject, and, moreover, 
in view of the act of Congress making such power complete 
and efficacious, even as to original packages of liquor before 
sale. 

4. It is not, of course, by me denied that however varying 
may be the conditions to which the Constitution is applied, 
that instrument means to-day what it did at the time of its 
adoption; but I cannot give my assent to the doctrine that a 
limitation, which it has been decided over and over again 
arises from the very nature of the Constitution, is not to be 
enforced in a given condition to which the Constitution applies, 
because it does not appear that the framers could have con- 
templated that such conditions might be evolved in the course 
of the development of our constitutional institutions. To me 
it seems that no proposition could be more absolutely destruc- 
tive of constitutional government. 

Being of opinion that the State of South Carolina had com- 
plete and absolute power over the liquor traffic, and could 
exert, in dealing with that subject, such methods and instru- 
mentalities as were deemed best, and that the United States 
was without authority to tax the agencies which the State 
called into being for the purpose of dealing with the liquor 
traffic, I, therefore, dissent, and am authorized to say that 
Mr. Justice PeckHaM and Mr. Justice McKenna concur. 




















MANIGAULT v. SPRINGS. 473 


199 U.S. Statement of the Case. 


MANIGAULT v. SPRINGS. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE DISTRICT OF SOUTH CAROLINA, 


No. 46. Submitted November 2, 1905.—Decided December 4, 1905. 


In the absence of legislation by Congress, a State has full power to im- 
prove its lands and promote the general health by authorizing dams 
across interior streams, although previously navigable to the sea. 

Nothing in the existing constitution of South Carolina interferes with the 
common-law powers of the State over its navigable waters. 

The interdiction of statutes impairing the obligation of contracts does not 
prevent a State from properly exercising its police powers for the public 
good notwithstanding contracts previously entered into between indi- 
viduals may be affected. 

While the police power of a State is subject to limitations there is a wide 
discretion as to its exercise in the legislature, with whose determination 
as to what is and what is not necessary the courts ordinarily will not 
interfere. 

Except where property is taken for which compensation must be made, 
private interests are subservient to the exercise of the police power and 
must give way to general schemes for the public health. 

Courts may take judicial notice that the public health is greatly affected 
by the existence of swamp lands and the reclamation of such lands is a 
proper exercise of the police powers. 

Where there is a practical destruction, or material impairment of value, of 
lands by overflowing them as the result of construction of dams, there 
is a taking within the meaning of the Federal Constitution which demands 
compensation, but otherwise when the owner is merely put, as in this 
case, to additional expense in warding off the consequences of the overflow. 

A court of equity is not bound to enjoin a public work authorized by stat- 
ute, until compensation is paid where no property is directly appro- 
priated, especially where it is difficult to ascertain the damage, if any, 
and the statute contains reasonable provisions for compensation. 

Although a river may, for purposes of transit and travel, be a highway, in 
the prohibition in the constitution of South Carolina against special 
legislation in regard to highways, that word is used in its ordinary sense 
and the prohibition is inapplicable to water highways. 

A general law enacted by a legislature may be repealed, amended or dis- 
regarded by a subsequent legislature, and a special act is not necessarily 
invalid because the legislature dispensed with certain formalities re- 
quired by a general law in regard to the passage of such act. 


THIS was a bill in equity filed March 4, 1903, by Manigault 
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to enjoin the damming or otherwise obstructing Kinloch Creek, 
in the county of Georgetown, South Carolina. A demurrer to 
the bill was sustained, and the bill subsequently dismissed, 
See 123 Fed. Rep. 708. 

It seems that, in 1898, the plaintiff and the two defendants, 
Springs and Lachicotte, together with one Ford, were adjoin- 
ing riparian owners on the Santee River, at the mouth of 
Kinloch Creek. The creek furnished access as a highway to 
all the proprietors on its banks. At that time the defendants 
constructed a dam across the creek for their own purposes. 
Objection was made to this by plaintiff and by Ford as an 
interference with their rights of passage and irrigation. Plain- 
tiff also complained that the effect was to compel him to raise 
the dikes around his lands. As a result of long negotiations, 
a compromise was effected and a contract entered into in 
August, 1898, between defendants under the name of S. M. 
Ward & Company of the first part and plaintiff and Ford of 
the second part, whereby it was agreed that the obstructions 
should continue until December 31 of that year, when they 
should be removed, so as to give the parties complaining a clear 
passage through the creek. 

This removal was effected and matters allowed to remain 
as they were until 1903, when the General Assembly of the 
State passed an act, reciting the necessity of draining the low 
lands on the Santee River, whereby their taxable value wouid 
be greatly enhanced. Authority was given to the defendants 
by name to erect and maintain a dam across Kinloch Creek, 
with a proviso that they should be liable for all such damages 
as might be established in any court of competent jurisdiction 
by any landowner claiming that his land had been damaged 
by reason of the erection of the dam. 


Mr. Henry A. M. Smith for appellant: 

There was a contract. It was under seal and contained 
mutual concessions and covenants. Storm v. United States, 
94 U. S. 76; Park Bros. v. Kelly, 49 Fed. Rep. 625. 
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The statute impairs the contract. Oregon &c. Co. v. Winsor, 
20 Wall. 64; Hulse v. Bonsach Machine Co., 65 Fed. Rep. 864. 

The statute is not a valid exercise of the police power. It 
is a franchise grant. This court has not as yet attempted to 
define the police power. Jacobson v. Massachusetts, 197 U. 8. 
11. It must, however, have some relation to the public 
good or health. Re Jacobs, 98 N. Y. 98, 110; Lawton v. Steele, 
152 U.S. 133; Mugler v. Kansas, 123 U. 8. 661. 

This statute is not a measure intended for the public health, 
safety, or morals. Under the police power the State may 
destroy obnoxious or pernicious property or substances, but 
it cannot appropriate them for public use. It is prohibitive, 
not constructive, as applied to the use of individual property 
or the regulation of individual pursuits. It can destroy diseased 
cattle, or impure foods, or liquor, or obscene pictures, or any 
article adjudged to be obnoxious to the public health, morals 
or safety—but it cannot appropriate and use them for public 
or private purposes, save under the exercise of the power of 
eminent domain and after due compensation. Leovy v. United 
States, 177 U.S. 621, is not applicable. 

The State may take this property under its power of eminent 
domain but it must compensate the owner. The distinction 
between the two powers is clear. 

Under the police power, the State can reguiate the use but 
not destroy the existence of private property, except where 
that property is in itself positively pernicious to the public 
welfare, and its existence forbidden by law, in which case the 
individual is not entitled to receive compensation for the 
damage incidental to such regulation. 

Under the power of eminent domain, the State can appro- 
priate private property for public purposes, but only on condi- 
tion of full compensation to the party whose property is appro- 
priated. Const. South Carolina, art. I, §17. 

As to navigable rivers in South Carolina see Const., Art. I, 
§§ 28, 29; Code of Laws, 1902, tit. X, ch. XXVIII, § 1335; 
McCullough v. Wall, 4 Rich. 68; Shands v. Triplett, 5 Rich. 
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Eq. 78. As to the value of riparian rights see Yates v. Mil- 
waukee, 10 Wall. 497; Weber v. Harbor Commissioners, 18 Wall. 
57; Steamboat Co. v. Steamboat Co., 109 U. 8. 682; Illinois 
Central v. Illinois, 146 U. 8S. 445. 

The rules laid down in these cases are not affected by Shively 
v. Bowlby, 152 U. 8. 1; Gibson v. United States, 166 U.S. 269; 
Scranton v. Wheeler, 179 U.S. 141. 

Although the rights of a riparian proprietor are not absolute, 
but subject to a servitude, viz., the right of the dominant 
sovereignty, state or Federal, to improve navigation. In all 
other respects his rights, when once vested, are the same as 
those of any other landowner, subject to no servitude as such, 
but subject, of course, to the right of the dominant sovereignty, 
state or Federal, to take or appropriate his riparian properties 
for public use, but upon payment of compensation. 

So far from the statute being a statute to improve naviga- 
tion, it is intended to destroy navigation, and by closing the 
creek to prevent all access by riparian proprietors. 

The taking by statute of the private property of a person 
or corporation is not due process of law. Yates v. Milwaukee, 
10 Wall. 504; Pumpelly v. Green Bay Co., 13 Wall. 166; Missouri 
Pac. Ry. v. Nebraska, 164 U. 8. 417; Holden v. Hardy, 169 
U. S. 383; Muhlker v. New York & H. R. Co., 197 U.S. 544. 

The cases relied on by the defense, Willson v. Black Bird 
Creek Marsh Co., 2 Pet. 247; Gilman v. Philadelphia, 3 Wall. 
713, are inapplicable and can be distinguished. 

The statute is special legislation under Const. South Caro- 
lina, Art. III, §34. The General Assembly shall not enact 
local or special laws to lay out, open, alter or work roads or 
highways. Dean v. Spartanburg, 59S. Car. 110; State v. Queen, 
62 S. Car. 250; Grocery Co. v. Burnett, 61 8. Car. 211. 

A navigable stream is a highway, Heyward v. Chisolm, 11 
Rich. 263, and it is so declared by the constitutional and 
statutory provisions. 

The statute is void under §§$31, 34, of the Code of Laws, 
1902, prohibiting the passage of private laws without notice. 
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Mr. Justice Brown, after making the foregoing statement, 
delivered the opinion of the court. 


The gravamen of the bill is the alleged impairment by the 
statute of 1903 of the contract entered into in 1898, by which 
defendants agreed to remove the dam then existing, and to 
allow such creek to remain open and unobstructed. 

It was also charged that the constitution of South Carolina 
declaring that all navigable waters should forever remain 
public highways was a privilege annexed to and constituting 
a part of the value of the lands, and that the damming of the 
creek, except for the purpose of the public health, welfare and 
safety and without due compensation therefor, was a de- 
struction of the property of the plaintiff and a deprivation 
thereof without due process of law. 

The specific injury complained of is that the plaintiff is the 
owner of a rice plantation on the North Santee River, border- 
ing on Minim Creek, a tributary of the Santee, and lying in 
part just opposite the mouth or entrance of Kinloch Creek; 
that, relying on the agreement of the defendants, he had also 
purchased a millsite on the Santee, which could be used for a 
rice mill or a saw mill, the chief element of value of which was 
the water connection by means of a canal with Bluff Back 
Creek, accessible only through Kinloch Creek, and the conse- 
quent necessity of keeping Kinloch Creek open and. unob- 
structed; that Kinloch Creek is a water highway, navigable 
by vessels into the Santee River and thence into the ocean; 
that the erection and retention of a dam across Kinloch Creek 
would not only interrupt his use of Kinloch Creek and Bluff 
Back Creek by preventing access to the public landing on the 
state road from his plantation on Kinloch Creek, but would 
obstruct the inflow of the tide of the Santee River through 
Minim Creek, causing the water from the river to flow back 
upon the banks to the plantation opposite the mouth of Kin- 
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loch Creek, and would thus compel him to raise and strengthen 
his banks. 

1. The first question considered by the court below was 
whether Kinloch Creek was a navigable water of the United 
States, as defined in the case of The Montello, 11 Wall. 411; 
S. C., 20 Wall. 430, or navigable, as navigable streams are 
defined by the constitution and the laws of South Carolina. 
The court was of opinion, based apparently upon affidavits 
not sent up with the record, that the creek was not a navigable 
stream under these definitions. 

But the bill alleges that ‘‘ Kinloch Creek is a navigable stream 
or water highway,’ and the cause was determined upon de- 
murrer to the bill, which admits the allegation of the bill that 
the creek was navigable. As an original proposition we have 
repeatedly held that, in the absence of legislation by Congress, 
a State has power to improve its lands and promote the general 
health by authorizing a dam to be built across its interior 
streams, though they were previously navigable to the sea 
by vessels engaged in the coastwise trade. This was decided 
in Willson v. Black Bird Creek Marsh Co., 2 Pet. 245, in a brief 
but cogent opinion by Mr. Chief Justice Marshall. An act of 
the State of Delaware gave the defendant the right to build a 
dam across the Black Bird Creek, the constitutionality of which 
act was attacked as an abridgement of the rights of those 
who had been accustomed to use it for the purposes of naviga- 
tion. ‘‘But this abridgement,” said the court (p. 251), “un- 
less it comes in conflict with the Constitution or a law of the 
United States, is an affair between the government of Dela- 
ware and its citizens, of which this court can take no cogni- 
zance.”’ The act was sustained. See also Pound v. Turck, 
95 U. 8. 459; Gilman v. Philadelphia, 3 Wall. 713; Huse v. 
Glover, 119 U.S. 548. 

We do not think the provision of the constitution of South 
Carolina interferes with these common law powers of the State 
over its navigable waters. In Escanaba Company v. Chicago, 
107 U. S. 678, 688, it was held that the right of bridging naviga- 
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ble streams extended to the State of Illinois, notwithstanding 
that the ordinance of 1787, for the government of the North- 
west Territory, contained a clause declaring that ‘the naviga- 
ble waters leading into the Mississippi and St. Lawrence, and 
the carrying places between them, shall be common highways 
and forever free.” The power to span these rivers by bridges 
was put, partly upon the theory that the limitations upon the 
power of the State whilst in a territorial condition ceased to 
have any operative force except as voluntarily adopted by 
her after she became a State of the Union, and partly upon the 
theory, as said Mr. Justice Field, page 689, that “‘all highways, 
whether by land or water, are subject to such crossings as the 
public necessities and convenience may require, and their 
character as such is not changed, if the crossings are allowed 
under reasonable conditions, and not so as to needlessly ob- 
struct the use of the highways.” 

So also in Cardwell v. Bridge Co., 113 U.S. 205, a provision 
in the act admitting California, that ‘‘all the navigable waters 
within the said State shall be common highways and forever 
free,’ was held not to deprive the State of the power possessed 
by it to authorize the erection of bridges over navigable waters. 
Said the court, page 211, “‘the clause, therefore, in the act ad- 
mitting California, quoted above, upon which the complainant 
relies, must be considered, according to these decisions, as in 
no way impairing the power which the State could exercise 
over the subject if the clause had no existence.’”’ To the same 
effect, Willamette Iron Bridge Co. v. Hatch, 125 U.S. 1; Hamiil- 
ton v. Vicksburg &c. R. R. Co., 119 U. 8. 280, 284. 

In Lake Shore &c. R. R. Co. v. Ohio, 165 U. 8S. 365, it was 
held that the act of September 19, 1890, conferring upon the 
Secretary of War the authority to direct the alteration of such 
bridges so as to render navigation easy and unobstructed, did 
not deprive the States of authority to bridge such streams. 

While all of these cases turned upon the power of the State 
to authorize the erection of bridges, the same principle applies 
where the legislature deems it necessary to the public welfare 
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to make other improvements for the reclamation of swampy 
and overflowed lands, though certain individual proprietors 
may thereby be subjected to expense. The question whether 
Kinloch Creek could be obstructed without the permission of 
the Secretary of War does not arise in this case, and is specially 
disclaimed by the plaintiff. See Lake Shore &c. Railroad Co. 
v. Ohio, 165 U. S. 365; Leovy v. United States, 177 U. 8S. 621, 
633 ; Cummings v. Chicago, 188 U.S. 410; Montgomery v. Port- 
land, 190 U.S. 89. 

The main argument was addressed to the question whether 
the contract of August, 1898, providing for the removal of the 
obstruction on December 31 and the free ingress and egress 
through the creek thereafter, was impaired by the act of the 
General Assembly of 1903, permitting the defendants by name 
to construct and maintain the dam in question. 

It is the settled law of this court that the interdiction of 
statutes impairing the obligation of contracts does not prevent 
the State from exercising such powers as are vested in it for 
the promotion of the common weal, or are necessary for the 
general good of the public, though contracts previously en- 
tered into between individuals may thereby be affected. This 
power, which in its various ramifications is known as the police 
power, is an exercise of the sovereign right of the Government 
to protect the lives, health, morals, comfort and general wel- 
fare of the people, and is paramount to any rights under con- 
tracts between individuals. Familiar instances of this are, 
where parties enter into contracts, perfectly lawful at the time, 
to sell liquor, operate a brewery or distillery, or carry on a 
lottery, all of which are subject to impairment by a change of 
policy on the part of the State, prohibiting the establishment 
or continuance of such traffic;—in other words, that parties 
by entering into contracts may not estop the legislature from 
enacting laws intended for the public good. 

While this power is subject to limitations in certain cases, 
there is wide discretion on the part of the legislature in deter- 
mining what is and what is not necessary—a discretion which 
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courts ordinarily will not interfere with. The leading case upon 
this point is that of Charles River Bridge v. Warren Bridge, 
11 Pet. 420, in which a franchise to maintain a ferry between 
Cambridge and Boston, under which a bridge was subsequently 
erected, was held to be subject to the power of the legislature 
to establish a parallel bridge between the same points. In 
Stone v. Mississippi, 101 U. 8. 814, a charter to a lottery com- 
pany for twenty-five years was held to be subject to the power 
of the State to abolish lotteries altogether. Similar cases 
announcing the same principle are Boyd v. Alabama, 94 U. 8. 
645; Beer Company v. Massachusetts, 97 U. 8. 25; Butchers’ 
Union Co. v. Crescent City Co., 111 U.S. 746; New Orleans Gas 
Co. v. Louisiana Light Co., 115 U. 8. 650, 672; Mugler v. 
Kansas, 123 U. 8. 623, 665; Chicago &c. R. R. Co. v. Chicago, 
166 U. S. 226. 

It only remains to consider, in connection with this branch 
of the case, whether the act of the General Assembly of 1903 
was a proper exercise of the police power of the State. Of this 
we have no doubt. Although it was not an exercise of that 
power in its ordinarily accepted sense of protecting the health, 
lives and morals of the community, it is defensible in its 
broader meaning of providing for the general welfare of the 
people, by the reclamation of swampy, overflowed and infertile 
lands, and the erection of dams, levees and dikes for that 
purpose. We have often held that private interests are sub- 
servient to that right, except where property is taken for which 
compensation must be paid, and must give way to any general 
scheme for the reclamation or improvement of such lands. 

Indeed, this seems to have been within the contemplation 
of Congress in its act of September 28, 1850, 9 Stat. 519, to 
enable the States to reclaim the swamp lands within their 
limits, the first section of which enacts that ‘‘To enable the 
State of Arkansas to construct the necessary levees and drains 
to reclaim the swamps and overflowed lands therein, the whole 
of those swamp and overflowed lands, made unfit thereby for 
cultivation . . . shall be, and the same are hereby, granted 
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to said State.” Section 4 extends this provision to the other 
States. Although the act has no direct bearing on this case, 
it recognizes an intent on the part of Congress to allow the 
States to regulate the disposal of overflowed lands, as the 
legislature shall deem best for the public interests. That the 
act of the General Assembly in question was passed upon this 
theory is indicated by its recitals, that ‘“‘by reason of the 
drainage and protection of said lands from overflow, their 
taxable value will be greatly enhanced, and without the dam 
provided for in this bill a large part of the land bordering on 
said creek will eventually become abandoned and valueless, 
as some portions of it now are,” and that this ‘‘is the only 
feasible and practicable scheme for the drainage of said lands.”’ 
This was the reason given for the passage of the act of the 
General Assembly of Delaware in the Black Bird Creek case, 
already cited. Chief Justice Marshall observed (p. 251): ‘“‘The 
value of the property on its banks must be enhanced by ex- 
cluding the water from the marsh, and the health of the in- 
habitants probably improved. Measures calculated to pro- 
duce these objects, provided they do not come into collision 
with the powers of the General Government, are undoubtedly 
within those which are reserved to the States.’’ Several sub- 
sequent decisions have confirmed the power of the State to 
deal, in the absence of Congressional legislation, with their 
rivers, for the purposes of their internal improvement, such as 
Withers v. Buckley, 20 How. 84, wherein the right of Mississippi 
to change the channels or courses of rivers within the State for 
the purpose of improvement was sustained, and Atkinson v. 
Philadelphia &c. R. R. Co., 2 Fed. Cases, 105, Case 615, a 
decision by Mr. Justice Baldwin of this court. 

The whole subject was recently discussed in the case of 
Leovy v. United States, 177 U. S. 621, wherein was vindicated 
the right of the State of Louisiana to authorize the construction 
and maintenance of levees, drains and other structures neces- 
sary and suitable to reclaim swamp and overflowed lands, 
although there was evidence that the stream there concerned 























MANIGAULT v. SPRINGS. 483 
199 U.S. Opinion of the Court. 


(Red Pass) was useful for some minor purposes of interstate 
commerce. There was testimony that luggers or yawls chiefly 
used by fishermen to carry oysters to and from their beds 
sometimes went through this pass, but it was not shown that 
passengers ever went through it, or that freight destined for 
any other State was ever carried through it. 

In delivering an exhaustive opinion in this case, Mr. Jus- 
tice Shiras observed (p. 636): ‘‘We think that the trial court 
might well take judicial notice that the public health is deeply 
concerned in the reclamation of swamp and overflowed lands. 
If there is any fact which may be supposed to be known by 
everybody, and, therefore, by courts, it is that swamps and 
stagnant waters are the cause of malarial and malignant fevers, 
and that the police power is never more legitimately exercised 
than in removing such nuisances.”’ 

While, as already observed, there is a general allegation in 
the bill that Kinloch Creek was a navigable stream, and was 
capable of navigation by vessels in the Santee River and thence 
into the ocean, there is no allegation that it was ever used for 
that purpose, and the opinion of the court was that it certainly 
was not a navigable water of the United States, or a public 
highway under the laws of South Carolina. But, however this 
may be, we are of opinion that the State had full power, in 
the absence of legislation by Congress, to authorize the con- 
struction of this dam for the avowed purposes of this act. 

2. The second assignment of error, that the plaintiff was 
deprived of his property without compensation, and hence 
without due process of law, is also unsound. 

The only allegation of the bill in that connection is that the 
construction of the dam was not only a destruction of plain- 
tiff’s right of navigation and of his access to his lands through 
Kinloch Creek, but has caused the water to fall back to some 
extent on the plantation on Minim Creek, just opposite the 
mouth of Kinloch, so as to compel the plaintiff to raise his 
dikes. We do not think the overflow to the minor extent in- 
dicated constitutes a taking of property within the meaning of 
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the law, when the damage can be prevented by raising the 
banks, or that if the damage stated did in fact result, that it 
would justify the interposition of a court of equity. 

The question whether the overflow of lands constitutes “a 
taking” within the constitutional provision has been discussed 
in several cases in this court. Pumpelly v. Green Bay Co., 13 
Wall. 166; Transportation Company v. Chicago, 99 U. S. 635; 
Gibson v. United States, 166 U.S. 269; Scranton v. Wheeler, 179 
U. 8S. 141; Atwater v. Trustees, 124 N. Y. 602. 

A recent case is that of United States v. Lynah, 188 U. 8. 
445, wherein it was held that where the Government had placed 
dams and other obstructions in the Savannah River in such 
manner as to hinder its natural flow, and to raise the water so 
as to overflow plaintiff’s lands and to cause a total destruction 
of their value, the proceeding must be regarded as an actual 
appropriation of the land, and created an obligation upon the 
Government to make compensation for the land. The case 
was distinguished from that of Mills v. United States, 46 Fed. 
Rep. 738, wherein the damage consisted in obliging the plain- 
tiff to raise the levees around his rice fields to prevent the 
flooding of the fields in high water. ‘‘Obviously,’’ said the 
court, in commenting upon that case, ‘‘there was no taking of 
plaintiff’s lands, but simply an injury which could be remedied 
at an expense, as alleged, of $10,000, and the action was one to 
recover the amount of this consequential injury. The court 
rightfully held that it could not be sustained.” A still more 
recent case is that of Bedford v. United States, 192 U. 8. 217, 
in which it is held that damages to lands by flooding as a re- 
sult of revetments erected by the United States along the 
banks of the Mississippi River to prevent erosion of the 
banks from natural causes, are consequential and do not con- 
stitute a taking of the lands flooded within the meaning of 
the Constitution. 

We think the rule to be gathered from these cases is that 
where there is a practical destruction, or material impairment 
of the value of plaintiff’s lands, there is a taking, which de- 
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mands compensation, but otherwise where as in this case 
plaintiff is merely put to some extra expense in warding off 
the consequences of the overflow. 

The damage claimed by the plaintiff in the interruption of 
access to his lands and the impairment of his right to navigate 
the creek does not demand separate consideration. We have 
repeatedly held that where the Government of the United 
States has, for the purposes of improving the navigation of a 
river, erected piers or other structures by which access to 
plaintiff’s land is rendered more difficult, there is no claim for 
compensation. Gibson v. United States, 166 U.S. 269; Scran- 
ton v. Wheeler, 179 U.S. 141. We see no reason why the same 
principle should not apply to cases where the state legislature, 
exercising its police power, directs a certain dam to be built, 
and thereby incidentally impairs access to lands above the 
dam. In both cases the sovereign is exercising its constitu- 
tional right—in one case in improving the navigation of the 
river, and in the other in draining its low lands, and thereby 
enhancing their value for agricultural purposes. 

It is suggested that the agreement of 1903 created an ease- 
ment of access to plaintiff’s land, Ladd v. Boston, 151 Massa- 
chusetts, 585; Hogan v. Barry, 143 Massachusetts, 538, and 
that the statute of South Carolina must be construed as over- 
riding private rights of property, and not merely as putting 
an end to the rights of the public, and as giving to plaintiff a 
claim for damages for the taking of that easement. But it 
does not necessarily follow that an injunction should issue. 
Apparently this covenant did not apply to the millsite, since 
this was purchased after the covenant was made, but, how- 
ever this may be, a court of equity is not bound to enjoin a 
public work authorized by statute, until compensation is paid, 
where no property is directly appropriated. This is particu- 
larly true where the damage is difficult of ascertainment at 
the time and a reasonable provision is made by the law for 
compensation. Sweet v. Rechel, 159 U. S. 380; Backus v. 
Fort Street Union Depot Co., 169 U. 8. 557; Cherokee Nation v. 
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Southern Kansas Ry. Co., 135 U. 8. 641; Beasley v. Texas & 
Pacific Ry. Co., 191 U. 8. 492; Haverhill Bridge Proprietors v. 
Essex County Commissioners, 103 Massachusetts, 120; Parker 
v. Catholic Bishop, 146 Illinois, 158. The state cases are 
numerous on this point. 

In view of the incidental character of the damage probably 
resulting to plaintiff’s land from the erection of this dam, and 
the careful provision of the act that the defendants shall be 
liable for such damage, we do not think, at least in the absence 
of an allegation that the defendants are financially irresponsible, 
that a court of equity would be authorized to enjoin the erec- 
tion until the damages, which, if they exist at all, must be 
very difficult of ascertainment, shall be paid. 

3. It is also assigned as error that the act of 1903 is ob- 
noxious to the following provisions of the constitution of 
South Carolina, Article III, section 34, that ‘‘The General 
Assembly of the State shall not enact local or special laws 
concerning any of the following subjects, or for any of the 
following purposes, to wit: . . . IL. To lay out, open, 
alter or work roads or highways.” 

As the case comes from a Federal court, the question is 
properly before us. 

Admitting that, for the purposes of transit and travel, a 
river may be considered a highway—and that seems to have 
been adjudged by the Supreme Court of South Carolina, Hey- 
ward v. Chisholm, 11 Rich. 253,—we think that, in connection 
with the words ‘‘To lay out, open, alter or work roads,”’ the 
word ‘“‘highway” is used in its ordinary sense, and as an 
equivalent to a public road. The power given by this section 
is evidently inapplicable to water highways, which are neither 
laid out, opened, altered or worked in the ordinary sense of 
these words. 

4. It is also urged that the act was passed without the 
formality required by the Revised Statutes of South Carolina 
of 1893, in which it is declared that no bill for the granting 
of any privilege or immunity, or for any other private purpose 
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whatsoever, shall be introduced, or entertained in either house 
of the General Assembly except by petition, to be signed by 
the persons desiring such privilege, of which sixty days’ notice 
shall be given to all persons interested, and be published in 
the newspaper having the largest circulation in the county 
where such privilege is to be enjoyed, once a week for three 
weeks, ete. 

As this is not a constitutional provision, but a general law 
enacted by the legislature, it may be repealed, amended or 
disregarded by the legislature which enacted it. This law was 
doubtless intended as a guide to persons desiring to petition 
the legislature for special privileges, and it would be a good 
answer to any petition for the granting of such privileges that 
the required notice had not been given; but it is not binding 
upon any subsequent legislature, nor does a non-compliance 
with it impair or nullify the provisions of an act passed with- 
out the requirement of such notice. 

There was no error in the action of the court below, and its 


' judgment is, therefore, 
Affirmed. 





PETRI v. F. E. CREELMAN LUMBER COMPANY. 


ERROR TO THE CIRCUIT COURT OF THE UNITED STATES FOR THE 
NORTHERN DISTRICT OF ILLINOIS. 


No. 49. Argued November 7, 1905.—Decided December 4, 1905. 


Where it is plainly apparent on the record that the only matters tried and de- 
cided in the Circuit Court were demurrers to pleas to the jurisdiction, and 
the petition upon which the writ of error was allowed asked only for the re- 
view of the judgment which decided that the court had no jurisdiction, no 
bill of exceptions or formal certificate in respect to the matter decided is 
required and the writ of error will not be dismissed because authenticated 
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by a judge other than the trial judge and not made at the term in which 
the judgment was entered. 

The rule that repeals by implication are not favored and a repeal will not 
be implied unless there be an irreconcilable conflict between the two stat- 
utes applies especially where the prior law is a special act relating to a par- 
ticular case or subject and the subsequent law is general in its operation. 

The special provisions of the act of March 2, 1887, 24 Stat. 442, relating to ju- 
dicial districts of Illinois, were not repealed by the general terms of the 
Judiciary Act of March 3, 1887, 24 Stat. 


PLAINTIFFS in error, suing as aliens and residents of Ant- 
werp, Belgium, commenced this action in the Circuit Court 
of the United States for the Northern Division of the Northern 
District of Illinois, to recover damages for an alleged libel. 
Two Illinois corporations and a number of persons were made 
defendants. The bill as to the corporations alleged citizenship 
in Illinois, and, as to all the defendants, except the Creel- 
man Lumber Company and F. E. Creelman, one of the in- 
dividual defendants, the bill alleged that the defendants re- 
sided in the district and division where the suit was brought. 
The Creelman Lumber Company and F. E. Creelman filed 
pleas to the jurisdiction of the court, based upon the fact that 
each of them, before and at the time of the commencement of 
the suit, although citizens of the State of Illinois, were residents 
of a different district from the one in which the suit was brought, 
that is, the Southern District of Illinois. To these pleas the 
plaintiffs demurred, and, on a hearing, a District Judge, hold- 
ing the Circuit Court, overruled the demurrers, and held the 
pleas to the jurisdiction good. The plaintiffs electing to stand 
upon their demurrers to the pleas, the action as to the defend- 
ants in question was dismissed for want of jurisdiction. Some 
time afterwards a bill of exceptions was signed by a Circuit 
Judge, in which was recited the action taken by the trial court 
upon the demurrer to the jurisdictional pleas aforesaid, and 
the cause was taken to the Circuit Court of Appeals. That 
court, however, dismissed the writ of error, and on the receipt 
of its mandate, about a year after the entry of the judgment 
of dismissal above referred to, there was filed in the trial court 
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a certificate of the Circuit Judge, in which was set out the 
proceedings had in the cause, and it was certified, for the pur- 
pose of a writ of error from this court, that the only question 
involved in such writ:of error was one of jurisdiction. It was 
also certified that the judge who had heard the cause resided 
in the Southern District of Illinois, and was not within the 
territorial limits of the Northern District of Illinois. Cotem- 
poraneous with the filing of the certificate a writ of error was 
allowed, and in the petition and assignments of errors it clearly 
appeared that the writ of error was prosecuted solely upon the 
question of jurisdiction arising from overruling of the de- 
murrers to the pleas to the jurisdiction. 


Mr. Consider H. Willett for plaintiffs in error submitted: 

Plaintiffs being aliens, having a cause of action against de- 
fendants, citizens of Illinois, some residing in the Northern 
Division of the Northern District of Illinois where suit was 
brought, a duplicate summons could issue to defendants resi- 
dents of the Southern District of Illinois. T. &c., R. R. v. 
Ail. &c. R. R., 49 Fed. Rep. 608; Goddard v. Mailler, 80 Fed. 
Rep. 422; Steel & Iron Co. v. Chormann, 105 Fed. Rep. 532; 
Hughes Fed. Pro., 234. 

Rev. Stat. §740, $1 of the act of May 4, 1858, 11 Stat. 
272, is still in force and effect, and authorized and justified 
the procedure adopted, and gave the court jurisdiction of the 
defendants by virtue of the service on them of the duplicate 
writ. See also act of March 2, 1887, amending § 536, Rev. 
Stat.; United States v. Fisher, 109 U. 8. 143; and the act of 
August 13, 1888, 25 Stat. 433. 

The fact that the first statute is special and the later statutes 
are general creates a presumption that the first special statute 
is to be construed as remaining an exception to the general 
statutes, such general statutes making no provision for the 
particular case where more than one defendant are parties to 
asuit. Pearce v. Bank, 33 Alabama, 693; McFarland v. Bank, 
4 Arkansas, 410; Thorp v. Adams, L. R. 5 C. P. 125; Fitegerald 
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v. Champenys, 30 L. J. N. S. Eq. 782; State v. Rackley, 2 Indi- 
ana, 249; Stockett v. Bird, 18 Maryland, 484, 489; Crane v. 
Reeder, 22 Michigan, 322; Fosdick v. Ferrysburg, 14 Ohio St. 
472; Brown v. County Commissioners, 21 Pa. St. 37; Rounds v. 
Waymart Borough, 81 Pa. St. 395; Harrisburg v. Sheck, 194 
Pa. St. 53; Morrison v. Fayette Co., 127 Pa. St. 110; Murdock’s 
Petition, 149 Pa. St. 341; Ex parte Crow Dog, 109 U. 8S. 556; 
Rodgers v. United States, 185 U. 8. 83. 

Rev. Stat., § 740, was not repealed by implication by the 
act of March 3, 1875, 18 Stat. 470. Nor by the act of 
March 3, 1887, 24 Stat. 552, 555, nor by the act of August 
13, 1888, 25 Stat. 433, 437. M’Micken v. Webb, 11 Pet. 25; 
Phillips v. Moore, 100 U.S. 208; United States v. Mooney, 116 
U. 8S. 104; Ames v. Hager, 30 Fed. Rep. 129; FE. Tenn., Va. 
& Ga. R. R. v. Atlanta & Fla. R. R., 49 Fed. Rep. 608; 
Goddard et al. v. Maiiller et al., 80 Fed. Rep. 422. 

No statute has attempted to expressly repeal the applicable 
provisions of the statute and the proper mode of practice is 
thereby provided. Henderson's Tobacco, 11 Wall. 652. 

Where several affirmative statutes relate to the same 
subject matter, but have different objects, none is repealed, 
but all stand. Gibson v. Ackerman, 70 Ill. App. 399; Casey v. 
Harned, 5 Clark (Ia.), 1; Deposit Co. v. Frick, 152 Pa. St. 231; 
Mills v. State, 23 Texas, 235; United States v. Claflin, 97 U.S. 
546 ; People v. McAllister, 10 Utah, 357 ; Re Garnett, 11 Utah, 289. 

Repeals by implication are not favored. Connor v. So. 
Express Co., 37 Georgia, 397; Bruce v. Schuyler, 4 Gilm. (IIl.) 
221; People v. Barr, 44 Illinois, 198; Casey v. Harned, 5 Clark 
(Ia.), 1; Goddard v. Boston, 37 Massachusetts (20 Pick.), 407, 
410; McCartee v. Orphan Asylum So., 9 Cowen, 437; Dodge v. 
Gridley, 10 Ohio St. 173; Wood v. United States, 16 Pet. 342; 
McCord v. Smith, 1 Black, 459; Arthur v. Homer, 96 U. 8. 137; 
Red Rock v. Henry, 106 U. 8. 596; Ex parte Crow Dog, 109 
U. S. 556; Cope v. Cope, 137 U. S. 682; Frost v. Wenie, 159 
U. S. 46; United States v. Healey, 160 U. S. 136, 147; United 
States v. New York, 160 U.S. 598, 609; United States v. Great- 
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house, 166 U. S. 601, 605; United States v. Lee Yen Tah, 185 
U. S. 213. 


Mr. David S. Lansden with whom Mr. John M. Lansden, 
Mr. Angus Leek and Mr. M. Paul Noyes were on the brief, 
for defendants in error: 

The act of March 3, 1875, determining the jurisdiction of 
Circuit Courts, 18 Stat. 470, is a general independent act in- 
tended to recast the jurisdiction of the Circuit Courts, and 
repealed § 740, Rev. Stat., providing that if there were two or 
more defendants, residing in different districts of a State, a 
suit not of a local nature might be brought in a district where 
one of the defendants resided and a duplicate writ issued to 
the marshal of any other district in which any defendant re- 
sided. See also further restriction by the act of March 3, 
1887, 24 Stat. 552, as corrected by the act of August 13, 1888, 
25 Stat. 433. 

Defendants in error are inhabitants of the Southern District 
of Illinois and were served with process in that district. The 
plaintiffs in error are aliens. The defendants in error, there- 
fore, could not be sued in the Northern District of Illinois, in 
which district this suit was brought, although the other de- 
fendants were residents of said Northern District. McCormick 
Co. v. Walthers, 134 U.S. 41; Denton v. International Company, 
36 Fed. Rep. 1; Smith v. Lyon, 133 U. 8. 315; Greeley v. Lowe, 
155 U. 8S. 58; Construction Co. v. Gibney, 160 U. S. 217; New 
Jersey Steel & Iron Co. v. Chormann, 105 Fed. Rep. 532; 
Jenkins v. York Cliffs Co., 110 Fed. Rep. 807; Freeman v. 
American Surety Co., 116 Fed. Rep. 549; French v. Spencer, 
21 How. 228; Gibson v. United States, 194 U. S. 182; M’ Iver v. 
Ragan, 2 Wheat. 25; Denn v. Reid, 10 Pet. 524; United States 
v. Goldenberg, 168 U. 8. 95; Potter’s Dwarris, 221; Hankins v. 
The People, 106 Illinois, 628; Cooley, Const. Lim. 64; Suther- 
land, Stat. Con. § 328; Hamilton v. Rathbone, 175 U. S. 414; 
Harwood v. Wentworth, 162 U.S. 547; National Bank v. Guthrie, 
173 U. 8S. 528; Waite v. Santa Cruz, 184 U. 8S. 302; Arms v. 
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Ayer, 192 Illinois, 601; Louisville Water Co. v. Clark, 143 U. §. 
1; Rodgers v. United States, 185 U. 8. 83. 


Mr. Justice Wuire, after making the foregoing statement, 
delivered the opinion of the court. 


A motion to dismiss the writ of error first requires our at- 
tention. It is urged that the writ should be dismissed be- 
cause the bill of exceptions filed below and the certificate made 
as to the question of jurisdiction on this writ of error were 
authenticated by a judge other than the trial judge, and 
further, because the certificate was not made at the term in 
which the judgment complained of was entered. We are re- 
lieved, however, from the necessity of considering these ob- 
jections, for the reason that the judgment of dismissal and the 
prior proceedings clearly exhibit the ground upon which the 
judgment was based, and plainly make apparent on the record 
the fact that the only matter tried and decided in the Cireuit 
Court were demurrers to pleas to the jurisdiction, and that the 
petition upon which the writ of error was allowed asked only 
for the review of the judgment, which decided that the court 
had no jurisdiction of the action. This being the state of the 
record, no bill of exceptions or formal certificate in respect to 
the matter decided was required, and the question of juris- 
diction alone was sufficiently certified to this court, as required 
by the act of March 3, 1891. 26 Stat. 826, 828, c. 517, sec. 5; 
Interior Construction & Improvement Company v. Gibney, 160 
U. S. 217, and cases cited ; Chappell v. United States, 160 U. S. 
499, 507. 

We pass then to a consideration of the merits. The plain- 
tiffs in error insist that the Cireuit Court for the Northern 
Division of the Northern District of Illinois had jurisdiction 
over the defendants, who, being citizens of Illinois, were resi- 
dents of the Southern District of that State, because such 
jurisdiction was expressly conferred by section 740, Rev. Stat., 
and by the terms of a special act relating to the judicial dis- 
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tricts in Illinois, approved March 2, 1887. 24 Stat. 442. On 
the contrary, in effect, the defendants in error maintain that 
the court below rightly held that it had no jurisdiction over 
the defendants who resided in the Southern District of Illinois, 
because section 740 of the Revised Statutes had béen repealed 
by the Judiciary Acts of March 3, 1875, 18 Stat. 470, and 
March 3, 1887, 24 Stat. 552, as corrected by the act of Au- 
gust 13, 1888, 25 Stat. 433, and because no such jurisdiction 
was given by the special act of March 2, 1887, and if it was 
conferred by that act, the act was repealed by the Judiciary 
Act of March 3, 1887. 

In order, as far as may be, to narrow the question for decision 
to the case before us, we shall come first to consider the con- 
tentions concerning jurisdiction, based on the special act of 
March 2, 1887, which deals alone with the State of Illinois, 
since, if we conclude that that act gave the jurisdiction and 
has not been repealed, we will be relieved of the necessity of 
determining whether the general provision (Rev. Stat. 740), 
applicable to all States having more than one judicial district, 
is yet in force. 

In approaching the consideration of the special act relating 
to the Illinois districts we shall assume, for the purposes of 
such consideration, that the provisions of section 740, Rev. 
Stat., were repealed by any or all of the Judiciary Acts of 
March 3, 1875, and the act of March 3, 1887, as corrected by 
the act of August 13, 1888. 

In coming to consider the special act two questions arise: 
1. Did the terms of that act give jurisdiction to the Circuit 
Courts of the United States in Illinois as to all the defendants 
in a civil action where there were two or more such defendants 
residing in different districts of the State? 2. If the act con- 
ferred such jurisdiction, was it repealed at the time of the bring- 
ing of the action? 

First. The special act of March 2, 1887, was entitled, ‘‘ An 
act to amend section 536 of the Revised Statutes of the United 
States, relating to the division of the State of Illinois into 
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judicial districts.” At the time of the passage of this special 
act there were two judicial districts in the State of Illinois, 
the Northern and the Southern. The first section of the act 
took certain counties from the Southern District and added 
them to the Northern District. The second section divided 
the Northern District as enlarged into two divisions. The 
third section fixed the place and times of holding courts in said 
_ divisions of the Northern District. The fourth section, re- 
lating to jurisdiction, was as follows: 

“Sec. 4. That all civil suits not of a local nature, and 
criminal prosecutions, must be brought in the division of the 
said Northern District of Illinois where the defendant or de- 
fendants reside or the offense is committed; but if there are 
two or more defendants in civil suits residing in the different 
divisions or districts the action may be brought in either in 
which either of the defendants may reside. When the defend- 
ant is a non-resident of the district, action may be brought in 
either division of said district wherein the defendant may be 
found.” 

The remaining sections contain provisions rendered neces- 
sary by the change in both districts and the subdivision of the 
Northern District. 

The first part of the opening sentence of section 4 clearly 
lays down the general rule controlling suits against residents 
of the Northern District, and directs in what division of that 
district suit may be brought. This general rule being thus laid 
down, the sentence proceeds to carve out an exception in the 
following language: “‘. . . but if there are two or more 
defendants in civil suits residing in different divisions or dis- 
tricts, the action may be brought in either in which either of 
the defendants may reside.’”’ In other words, the exception 
plainly confers jurisdiction, in the cases for which it provides, 
upon the courts of either district, and as to such exception 
gives the right to bring the suit in either district, and if brought 
in the Northern District requires it to be brought in the division 
of that district in which one of the defendants resided. The 
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text making this provision is free from ambiguity, and, if its 
plain import be followed, is decisive. But the argument is 
that the words ‘‘or district,” contained in the sentence, were 
manifestly a mistake, and should be read ‘‘of the district,” so 
as to cause the sentence to read as follows: ‘‘but if there are 
two or more defendants in civil suits residing in the different 
divisions of the district, the action may be brought in either in 
which either of the defendants may reside.” To adopt this 
view, however, would compel us to strike out the word “or” 
and insert in its stead the words “‘of the,” and to strike out 
the word “districts” and insert in its stead the word “‘ district.” 
To do this would be not interpretation, but legislation. It 
is insisted, however, that this would not be the case, because 
to thus restrict the section in question is compelled by a con- 
sideration of the subject with which it dealt and the purpose 
which Congress had in mind in enacting the statute; that is to 
say, the argument is that, as by the act the purpose of Con- 
gress was only to divide the Northern District of Illinois into 
two divisions and to deal exclusively with the district thus 
subdivided, therefore the words used must be construed so as 
to cause them to relate exclusively to such subject matter. 
This argument, however, misconceives the avowed purpose of 
the act as shown by its title and its context. The title, as we 
have seen, expressly purported to deal with and amend the 
section of the Revised Statutes creating two judicial districts 
in Illinois, and the very first section of the act dealt with the 
Southern as well as with the Northern District. And that the 
mind of Congress was addressed to the existence of two dis- 
tricts in the State, and that the wisdom of legislating on that 
basis was present to its mind, is shown, not only by the pro- 
visions in question, but by the subsequent sections of the act, 
wherein frequent mention is made of both districts. 

And the error of the assumption, that because the act of 
Congress primarily provided for the division of the Northern 
District, therefore that body could not have contemplated a 
provision concerning the right of election to bring a suit in 
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either of the districts of the State where two or more defend- 
ants resided in the different districts, is refuted by legislation 
enacted at the same session of Congress in which the Illinois 
act was passed—that is, by an act approved February 28, 
1887,—two days before the approval of the Illinois act divid- 
ing the Eastern and Western Districts of Missouri into di- 
visions, in which act it was provided in the fourth section as 
follows, 24 Stat. 424, 425: 

“Sec. 4. That hereafter all suits to be brought in the courts 
of the United States in Missouri, not of a local nature, shall be 
brought in the division having jurisdiction over the county 
where the defendants, or either of them, reside; but if there be 
more than one defendant, and a part of them reside in differ- 
ent divisions or districts of said State, the plaintiff may sue 
in either division of either district where one of such defend- 
ants resides, and send duplicate writs to the other division or 
district directed to the marshal of said district, on which said 
writs shall be indorsed, by the plaintiff or his attorney, that 
the same is a duplicate of the original writ sued out of the court 
of the proper division and district. 7 

Now, it will be observed that Congress in this provision uses 
the very words found in the Illinois act, accompanied with 
such directions as to service of process as leaves no possible 
room for contention that the words “‘ division or district” were 
used by Congress as synonymous and without a comprehension 
of the plain distinction which existed between them. And, as 
we shall proceed hereafter to demonstrate, the prior and sub- 
sequent legislation of Congress relating to the division of States 
into judicial districts, or of a judicial district into divisions, all 
demonstrate that in enacting such legislation Congress usually 
deemed it wise to provide for joining in a single action in either 
district a number of defendants residing in the particular 
State, but in different districts thereof. 

Holding, as we do, that the special act of 1887, as to Illinois, 
conferred jurisdiction upon a court of either district in a civil 
cause wherein two or more defendants resided in different 
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districts in the State, we are brought to consider the second 
question, which is, was the act in question repealed by the 
act of March 3, 1887, as corrected by the act of August 13, 1888? 

As previously said, we assume, for the purposes of the argu- 
ment, that the effect of the Judiciary Act of March 3, 1875, 
was to repeal section 740, Rev. Stat., conferring in general 
terms throughout the United States the character of jurisdic- 
tion referred to, and we also concede, for the sake of the argu- 
ment, that if the act of 1875 had not caused a repeal of sec- 
tion 740, the act of March 3, 1887, as corrected by the act of 
August 13, 1888, did so. Does it follow from these concessions, 
however, that the Judiciary Act of March 3, 1887, as corrected, 
repealed the special act, which was approved only one day 
before the approval of the Judiciary Act of 1887? 

Undoubtedly the act of 1887, in the first section thereof, 
declared the general rule to be that no civil suit should be 
thereafter brought in a Circuit or District Court by any origi- 
nal “‘ process of [or] proceeding” in any other district than that 
whereof the defendant was an inhabitant, and that where the 
jurisdiction was founded only on the fact that the action was 
_ between citizens of different States, suit should be brought 

only in the district of the residence of either the plaintiff or 
defendant. So, also, the act contained a general clause re- 
pealing all laws and parts of laws in conflict with the pro- 
visions of the act. 

It is elementary that repeals by implication are not favored, 
and that a repeal will not be implied, unless there be an ir- 
reconcilable conflict between the two statutes. And especially 
does this rule apply where the prior law is a special act relating 
to a particular case or subject and the subsequent law is gen- 
eral in its operation. To hold, then, that the general terms of 
the act of 1887 repealed the special and particular provisions 
of the act of 1887, relating to the districts in Illinois, we must 
conclude that there was such conflict between the two that it 
cannot reasonably be inferred that Congress intended that the 
two should coexist. 

VOL. cxcix—32 
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The conclusion, in effect, therefore, would have to be that 
it cannot be supposed that Congress intended, when it legis- 
lated generally concerning the jurisdiction of the courts of the 
United States, to leave in force a special act as to the districts 
in Illinois, which would take those districts out of the general 
rule otherwise governing elsewhere. But to adopt this proposi- 
tion would compel us to ignore the entire course of legislation 
by Congress concerning the courts of the United States from 
the beginning, both prior to and after the adoption of the gen- 
eral act of 1887. By the original Judiciary Act (1 Stat. 73, 79) 
suits were permitted to be brought, either in a Circuit or Dis- 
trict Court, in the district whereof the defendant was an in- 
habitant or wherein he was found at the time of serving the 
writ. Each State then practically constituted a single judicial 
district. Whilst this general provision was in force many 
special acts were passed by Congress creating more than one 
district in a State, and providing that where a suit was brought 
against two or more defendants residing in different districts 
in a State, the plaintiff might sue in either district. See act 
of June 18, 1838, sec. 4, as to Mississippi districts, 5 Stat. 248; 
act of January 18, 1839, sec. 7, as to Tennessee, 5 Stat. 314; 
act of February 6, 1839, sec. 5, as to Alabama, 5 Stat. 315; 
act August 11, 1848, sec. 5, as to Georgia, 9 Stat. 281; act 
March 3, 1849, sec. 3, as to Iowa (State made into divisions), 
9 Stat. 411; and act February 10, 1855, sec. 9, as to Ohio, 
10 Stat. 606. 

If the theory of irreconcilability between such statutes and 
the existence of a general provision to the contrary necessarily 
involved in the argument to establish that the special Illinois 
statute was repealed by the act of 1887 be sound, it must fol- 
low that either these special acts, passed long after the Judiciary 
Act of 1789, never took effect, or that the consequence of their 
passage was to destroy the provision of the Judiciary Act, 
prescribing the place where civil suits might be brought, which, 
of course, is an impossible hypothesis. 

Now, it was not until May 4, 1858 (11 Stat. 272), that a 
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general law was passed, making a provision like unto that 
contained in the special acts to which we have referred, of 
general application throughout the United States; and it was 
this general provision which was subsequently incorporated 
into section 740, Rev. Stat. And, even after the passage of 
the act of 1858, in at least one special act, Congress incorpo- 
rated a like provision to that we have been considering. Act 
February 24, 1863, sec. 9, as to Michigan, 12 Stat. 662. 

And the refutation of the argument of inherent incom- 
patibility between a general rule regulating jurisdiction and 
a special act departing from that rule as to a particular State 
which results from a consideration of the legislation of Congress 
from the beginning to the time of the adoption of the act of 
1875, likewise results from a consideration of the legislation 
since that act. Thus, under the contention, which we have 
assumed to be sound, the effect of the passage of the act of 
1875 was to repeal the provisions of section 740, Rev. Stat. 
This being the case, it resulted that the act of 1875 announced 
the general rule as to jurisdiction, which was in conflict with 
the rule theretofore generally prevailing under the terms of 
section 740, Rev. Stat. But that Congress did not deem that 
a special provision as tc a particular State or States was irrec- 
oncilable with the existence of the general rule, is conclusively 
shown by the fact that after the adoption of the act of 1875 
various special acts were passed dividing particular States into 
two or more districts, or dividing a district or districts into 
divisions, and expressly declaring that in civil suits, not of a 
local nature, two or more citizens of the State might be joined 
as defendants, although residing in different districts of the 
State, and that suit might be brought in either district. See 
act as to Louisiana, 1881, 21 Stat. 507, sec. 2; as to Mississippi, 
1882, 22 Stat. 102, sec. 3; as to Missouri, Feb. 28, 1887, sec. 4, 
24 Stat. 425. To which may be added the statute relating to 
Illinois, which we are considering. 

Indeed, the legislation of Congress since the passage of the 
act of 1887, under the hypothesis of the repeal of section 740, 
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Rev. Stat., by that act, also demonstrates that it was con- 
sidered that the passage of a special statute as to a particular 
State, vesting jurisdiction in the courts of either district within 
the State, where two or more defendants resided in different 
districts therein, was not irreconcilable with the existence of a 
general rule to the contrary in a statute having a general opera- 
tion. This is shown by the fact that a special law of the char- 
acter stated has been enacted as recently as 1894. Act as to 
Mississippi, 28 Stat. 115, see. 4. The subject matter dealt with 
by that act—viz., the division of a judicial district of Mississippi 
into minor subdivisions—is like unto the Illinois act which we 
are considering, and the identical language used in the Illinois 
act, ‘‘division or district,” is also found in the Mississippi act, 
accompanied, however, with a provision leaving no possible 
room to contend that it was not the intention of Congress to 
allow the joinder in one action of defendants residing in differ- 
ent districts within the State. Section 4 of the act reads as 
follows: 

“Sec. 4. That if there be more than one defendant in a 
cause and the defendants reside in different divisions of the 
said Southern District, or any of the defendants reside in the 
Northern District, the plaintiff may sue in either division or 
district where any defendant resides, and send duplicate writs 
for the other defendant or defendants [to] the other division 
or district where such defendant or defendants reside, and said 
writs when executed and returned into the court from which 
they issued shall constitute one suit and be proceeded in ac- 
cordingly.” 

Concluding, as we do, that the special act of March 2, 1887, 
relating to the judicial districts of Illinois, was in force at the 
time of the bringing of this action and still remains in force, 
and that by the terms of section 4 of the act and under the 
pleadings in the action jurisdiction was conferred upon the 
Circuit Court of the Northern Division of the Northern District 
of Illinois over all the defendants named in the declaration, as 
well those residing in the Southern District as those residing 
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in the Northern District of Illinois, it follows that the court 
below erred in overruling the demurrers to the pleas to the 
jurisdiction and rendering judgment of dismissal, and such 
judgment must, therefore, be reversed and the cause remanded 
for further proceedings. 

Reversed. 
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Since the passage of the Wilson Act of August 8, 1890, 26 Stat. 313, there 
is a distinction between the right to sell intoxicating liquors on vessels 
engaged in interstate commerce and other businesses conducted on such 
vessels. 

Under the provisions of that act a State may, in the exercise of its police 
powers, exact a license fee as a condition of the right to sell intoxicating 
liquor over the bar on board of a steamboat while within the boundaries 
of the State, notwithstanding such boat is navigating the Mississippi 
River and is engaged in interstate commerce. 

Such a license fee is not a tax on the boat, crew, passengers or liquor sold, 
nor a fee for navigating the river, the imposition of which would be an 
interference with the commerce clause of the Constitution, nor does it in 
any way violate the freedom of the navigation of the Mississippi River as 
guaranteed by treaties and statutes. 

The fact that the boat is personal property owned by a corporation of 
another State does not make it a part of the territory of that State, and 
exempt those thereon from the police regulations of another State in 
regard to the sale of intoxicating liquor while within the boundaries of 
the latter State. 


Tue plaintiff in error was compelled to pay for a license to 
sell liquors while on a ferryboat at the city of Memphis, in the 
State of Tennessee, the ferryboat plying between ports in the 
States of Arkansas and Tennessee. The license was demanded 
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by the clerk of the County Court of Shelby County, by virtue 
of the following state statute: 


“Liquor Dealers 

‘Persons selling beer or any quantities of liquor on steam- 
boats, flatboats, or any other vessel, or water craft, or from 
railroad cars, shall pay a tax, each, in lieu of all other taxes, 
to be paid in any county they may elect, per annum, two 
hundred dollars.”’ 

He denied his liability to pay because, as he averred, he was 
engaged in interstate commerce, and was not subject to be 
taxed by the State in such case. The taxing officers insisting, 
he paid the license for the past years 1901, 1902, 1903, and also 
for the then coming year of 1904, under protest, and, to avoid 
the taking of his property under a distress warrant, and he 
then commenced these actions to recover the money so paid. 
They both involve the same question, one action being brought 
to recover for the back taxes paid and the other for the taxes 
paid for the future, from January 1, 1904. Judgment went 
against him in the trial court, which was affirmed in the Su- 
preme Court of the State. 82S. W. Rep. 222. The plaintiff 
brings the cases here by writs of error. 

The record shows that Speed, the defendant in error, being 
clerk of Shelby County, Tennessee, undertook to assess the 
plaintiff in error, under the Tennessee statute, and the plaintiff 
in error, denying his liability to pay any tax, the parties agreed 
upon the following facts for the purpose of having the question 
presented judicially and determined by the court, under the 
practice in Tennessee: 

“That the West Memphis Packet Company is, and has been 
for more than fifteen years last past, a corporation duly created 
and existing under and in accordance with the laws of the State 
of Arkansas, located and having its situs at West Memphis, 
in the county of Crittenden, in the State of Arkansas, situated 
just opposite the lower end of the city of Memphis, across the 
Mississippi River, having power by its charter to buy or build 
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and own one or more steamboats, barges and flatboats, and 
other water craft, to be used in transporting freight and pas- 
sengers on the Mississippi River, and the lakes, bayous and 
other navigable streams connected therewith, within the limits 
of the State of Arkansas; and during the time the said James 
Foppiano was engaged in selling beer and liquors, as herein 
stated, the said West Memphis Packet Company was in the 
exercise of its corporate powers and privileges, and engaged 
continuously in commerce between the city of Memphis, in 
the State of Tennessee, and points contiguous thereto, situated 
along the Arkansas shore of the Mississippi River. 

“For more than fifteen years the West Memphis Packet 
Company has been operating a ferry across the Mississippi 
River from Hopefield Point, in Crittenden County, Arkansas, 
and other points adjacent thereto in the State of Arkansas, to 
and from the State of Tennessee, under licenses to operate 
such ferry, regularly granted and issued to it, the West Mem- 
phis Packet Company, by the County Court of Crittenden 
County, Arkansas, the tribunal authorized by the constitution 
and laws of the State of Arkansas to grant and issue such 
licenses—and under such licenses the West Memphis Packet 
Company had been making landings regularly, at its dock, at 
the wharf in the city of Memphis, on the Mississippi River, and 
there receiving and discharging freight and passengers trans- 
ported or to be transported by means of such ferry along and 
across the Mississippi River. It had made but one landing 
regularly in the course of such business in the State of Ten- 
nessee, and two or more in the State of Arkansas. 

“For more than four years last past the West Memphis 
Packet Company has used and employed the steamboat Chas. 
H. Organ as its regular ferryboat, in carrying on the ferry 
aforesaid, under its said licenses, and such steamboat had 
made stated regular trips during all that time, between Mem- 
phis and the points aforesaid, in the State of Arkansas, con- 
stituting such ferry landings. 

“The steamboat Chas. H. Organ was owned by the West 
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Memphis Packet Company, and was duly enrolled and licensed 
as a steam vessel, to navigate the Mississippi River and its 
tributaries, under the laws of the United States regulating the 
coasting trade, and for other purposes, in the custom house 
at Memphis—Memphis being the nearest port of the United 
States to the residence of the West Memphis Packet Company, 
and the home port of the said steamboat for each of the said 
years 1901, 1902 and 1903, and before that time. 

‘“‘Ever since the West Memphis Packet Company began the 
keeping and maintaining of a ferry across the Mississippi River, 
as before stated, a bar has been, and was during the years 1901, 
1902 and 1903, kept and maintained on the steamboat it used 
and operated for that purpose, by some individual to whom it 
rented the privilege of keeping such bar, and carrying on at 
the same the sale of beer and liquors, by retail, to persons 
transported, or to be transported, or upon the said steam- 
boat. 

“During the years 1901, 1902 and 1903, James Foppiano 
was the lessee of the West Memphis Packet Company, and 
rented such bar on the steamboat Chas. H. Organ from it, and 
at such bar, during the said time, when the boat was in transit 
along or across the river, or when temporarily at the landings 
on the one side or the other of the river, he made sales by retail 
of beer and liquors to persons transported, or being transported, 
or to be transported, upon such steamboat, or who were thereon 
and applied to make purchases. And for the said years 1901, 
1902 and 1903 he paid no taxes on such business, and took out 
no licenses therefor. 

‘“‘For carrying on the said business for the said years 1901, 
1902 and 1903, respectively, in the manner aforesaid, the de- 
fendant, Robert A. Speed, as clerk of the County Court, in- 
sists that the said James Foppiano was required to, and should 
have taken out a license for each year, and also, was required 
to, and should have paid the tax for each year, prescribed by 
the law levying such taxes, and the costs and charges therefor 
collected by him as before stated, and not having done so, 
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that he was authorized and required by law to make such 
collections, and is not liable to repay the same. 

“The said James Foppiano denies that under the facts he 
was required by law to take out any licenses, or pay any taxes, 
for carrying on the said business for the said years 1901, 1902 
and 1903, respectively, or either of them, in the manner afore- 
said. He denies that the said Robert A. Speed was authorized 
or required by law to collect either the taxes collected by him 
in the manner aforesaid, or the costs or charges aforesaid, or 
any part thereof, and claims that all such sums have been 
illegally exacted of and collected from him and against his 
will, and that he is entitled to recover them back.” 


Mr. Wm. M. Randolph, with whom Mr. George Randolph 
and Mr. Wassell Randolph were on the brief, for plaintiff in 
error submitted: 

While on board the steamboat navigating the Mississippi 
River between Arkansas and Tennessee, engaged in selling 
beer and liquors, plaintiff in error was outside the jurisdiction 
of Tennessee for the purposes of license and taxation, and was 
exempt from license and taxation by that State under the 
Constitution, treaties and laws of the United States. 

The history of the United States shows that the Mississippi 
River is a great national highway and cannot be under the 
control, or become the property, of any one State. Packet Co. 
v. Bridge Association, 38 Ulinois, 478. It forms the boundary 
between Tennessee and Arkansas, and between many other 
States, and a vast amount of commerce is conducted on it 
among the several States, and it necessarily falls under the 
control of Congress, which, to a large extent, has regulated 
commerce upon it. Tennessee, therefore, cannot license, tax 
or regulate in any way the navigation upon, or the use of it. 
Passaic Bridge Cases, 3 Wall. 792 (App); The Daniel Ball, 10 
Wall. 557, 563; The Montello, 20 Wall. 439; Miller v. New 
York, 109 U. 8. 395; Cooley’s Const. Lim., 6th ed., ch. 16, 
p. 728; The Robert W. Parsons, 191 U. 8. 25. 
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The Packet Company, a corporation of Arkansas, owned 
and lawfully employed the steamboat as a ferry boat, and in 
interstate commerce between Arkansas and Tennessee, in 
navigating the Mississippi River, and the steamboat, when on 
the Tennessee side of the main channel of the river, or landed 
at Memphis, was a part of the territory of Arkansas, and 
plaintiff in error selling beer and liquors upon the steamboat, 
was locally outside the jurisdiction of Tennessee, and his busi- 
ness could not be made a privilege, and he was not subject 
to be licensed or taxed by the State for carrying on the business. 

As the Packet Company was created under the laws of 
Arkansas and existed only in that State as a corporation, and 
had not complied with the laws of Tennessee regulating foreign 
corporations, and the business carried on by them within the 
State, it could be taken notice of or recognized in Tennessee, 
if at all, only as a matter of comity. Bank v. Earle, 13 Pet. 
519; Talmadge v. North American Co., 3 Head, 337; State v. 
Phenix Ins. Co., 92 Tennessee, 420; St. Louis v. Ferry Co., 11 
Wall. 429; Gloucester Ferry Co. v. Pennsylvania, 114 U. 8. 209. 

The steamboat was duly enrolled and licensed under the 
acts of Congress regulating the coasting trade, and thereby 
authorized to navigate the navigable waters of the United 
States, including the Mississippi River. 

The Packet Company also had licenses from the proper 
County Court of Arkansas to maintain and keep up a ferry 
across the Mississippi River between Tennessee and Arkansas, 
and had been for many years carrying on such ferry, and en- 
gaged in that way in interstate commerce between those States. 
The carrying on of the ferry, and the commerce was lawful. 
Kirby’s Digest of the Statutes of Arkansas (1904), §§ 3556, 
3559-3562 and 3565, 3566; Shannon’s Code of Tennessee (1894), 
§$ 1697, 1698; Memphis v. Overton, 3 Yerger, 387; Conway v. 
Taylor, 1 Black, 603; Gould on Waters, § 133; Gibbons v. 
Ogden, 9 Wheat. 1, 189; Organ v. M. & L. R. R. Co., 51 Ar- 
kansas, 271, 272; 1 Farnham on Waters, § 12a. 

The steamboat, licensed and enrolled under the laws of the 
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United States, for national purposes, was a creature of Con- 
gress, and subject immediately to the jurisdiction of the United 
States. White’s Bank v. Smith, 7 Wall. 646, 655; The Lotta- 
wana, 21 Wall. 558, 577; Sherlock v. Alling, 93 U. 8. 96, 103; 
Providence & N. Y. Co. v. Hill Mjg. Co., 109 U.S. 578. 

Under international law, vessels and boats navigating the 
oceans, seas and other public navigable waters belong to the 
sovereignty of which their owners are citizens or subjects, and 
they form a part of the territory of such sovereignty. 

They constitute, wherever they are, a part of the territory 
of the sovereignty to which they belong. Wharton’s Conflict 
of Laws, §356; Henry’s Adm. Jurisdiction and Proc. § 37, 
p. 107; Wilson v. McNamee, 102 U.S. 574; The Lamington, 87 
Fed. Rep. 754; 1 Kent’s Commentaries, 26; St. Clair v. United 
States, 154 U.S. 150; The Scotia, 14 Wall. 184, 185. 

The same principle has been applied as between the States 
of the American Union. Crapo v. Kelly, 16 Wall. 610; In re 
Clyde S. S. Co., 184 Fed. Rep. 95; McDonald v. Mallory, 77 
N. Y. 546; Hays v. Pacific Mail S. S. Co., 17 How. 596; Morgan 
v. Parham, 16 Wall. 471; Transportation Co. v. Wheeling, 99 
U. S. 273, 282; Pullman Co. v. Pennsylvania, 141 U. 8S. 23; 
Rev. Stat. §§ 4141, 4312, 4334. 

For exact point applicable to this case see International Nav. 
Co. v. Lindstrom, 123 Fed. Rep. 475, where it was held that a 
steamship, owned by a corporation of New Jersey, was a vessel 
of that State, and subject to its laws, notwithstanding the 
registry of the steamship in New York, reversing 117 Fed. 
Rep. 170. And see also The Mary Chilton, 4 Fed. Rep. 847; 
The E. A. Barnard, 2 Fed. Rep. 712; The Jenny B. Gilkey, 19 
Fed. Rep. 127; The Sarah Starr, 1 Sprague Rep. 453; The 
Martha Washington, 1 Clifford’s Rep. 466; The New Bruns- 
wick, 125 Fed. Rep. 568. 

All subjects over which the sovereign power of a State 
extends are objects of taxation, but those over which it does 
not extend are, upon the soundest principles, exempt from 
taxation. McCulloch v. Maryland, 4 Wheat. 429; State Tax 
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on Foreign-held Bonds, 15 Wall. 300, 319; Railroad Co. y. 
Jackson, 7 Wall. 262; Erie R. R. Co. v. Pennsylvania, 153 
U. 8. 664; Bridge Co. v. Henderson City, 173 U. 8. 609, 613; 
Ferry Co. v. Kentucky, 188 U. 8. 395; Railroad Co. v. Williams, 
101 Tennessee, 146; St. Clair County v. Transfer Co., 109 Fed. 
Rep. 741; S. C., 192 U. S. 454; Johnson v. Southern Pacific, 
196 U.S. 1. 

No instrument employed in interstate commerce can be 
taxed by a State. Covington Bridge Co. v. Kentucky, 154 
U.S. 212. A State cannot tax a trader licensed by the United 
States. Foster v. County Commissioners, 7 Minnesota, 140. 
Violations of the criminal laws on steamboats on the Mississippi 
River within the boundaries of a State may be punished just 
as if committed on land in the State. United States v. Bevans, 
3 Wheat. 336; McFarland v. McKnight, 6 B. Mon. (Ky.) 505; 
In re Mattson, 69 Fed. Rep. 535; McFall v. Commonwealth, 2 
Mete. (Ky.) 394; 1 Farnham on Waters, §§ 11, 19, 20. 

It was held that the act was void under the Constitution, 
Article II, see. 17. 

A law of a State requiring an agent of a foreign manu- 
facturer to take out a license to sell goods and pay a tax there- 
for is an exercise of the taxing power and not of the police 
power; and this court is not bound by the decision of the 
highest court of the State, in which the license is required and 
the tax levied, that the power exercised in passing the law is 
the police power of the State, and not its power of taxation, 
but will decide that question for itself. Brennan v. Titusville, 
153 U. S. 289. 

The licenses and taxes were illegal and void, not only as to 
the Packet Company, but also as to plaintiff in error. A tax 
on the occupation of the importer is the same as a tax on the 
imports. Brown v. Maryland, 12 Wheat. 444; Norfolk & 
West. Ry. Co. v. Sims, 191 U. S. 441. A tax on the income 
of United States securities is a tax on the securities. Weston 
v. Charleston, 2 Pet. 449. Income from an official position 
cannot be taxed, if the office itself cannot. Dobbins v. Com- 
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missioners, 16 Pet. 435. A duty on a bill of lading is the same 
thing as a duty on the article shipped. Almy v. California, 
294 How. 169. <A tax on the income from interstate commerce 
is a tax upon the commerce itself. Philadelphia S. S. Co. v. 
Pennsylvania, 122 U. 8. 326; Leloup v. Mobile, 127 U.S. 640. 
A tax on the amount of the sales of goods made by an auctioneer 
is a tax upon the goods sold. Cook v. Pennsylvania, 97 U. 8. 
566. , 

A tax on income of real estate is a direct tax on the land, 
and a tax on income of negotiable bonds, issued by a municipal 
corporation, is a tax on the power of the State and its instru- 
mentalities to borrow money. Income Tax Case, 157 U.S. 429. 

Commerce is carried on through persons, and a tax having 
the effect of diminishing personal intercourse is a tax on com- 
merce. Lin Sing v. Washburn, 20 California, 534. 

A tax on the business of transporting goods from State to 
State is a tax upon the commerce between the States. Erie 
Ry. Co. v. State, 2 Vroom (N. J.), 531. 

A charge for a license to sell beer and liquors is an indirect 
tax on the beer and liquors sold, and a tax upon the beer and 
liquors is a tax on the persons who drink them. License Cases, 
5 How. 575, 576. 

A tax on stage companies for passengers carried out of the 
State is a tax on the passengers for the privilege of passing 
through the State. Crandall v. Nevada, 6 Wall. 35. 

A tax upon the agent selling goods is a tax on the goods sold. 
Welton v. Missouri, 91 U. 8S. 275; Robbins v. Shelby Taxing 
Dist., 120 U. 8. 489; Kehrer v. Stewart, 197 U.S. 65. A tax 
on freight transported from State to State is a tax on the 
commerce. State Freight Tax, 15 Wall. 232. <A tax upon re- 
ceiving and landing passengers or freight from a boat or vessel 
is a tax on the commerce. Ferry Co. v. Pennsylvania, 114 
U.S. 196. A tax on a passenger carried on a ship or boat is 
a tax on the business carried on by the ship or boat. People v. 
Compagnie Générale, 107 U.S. 59; Passenger Cases, 7 How. 283. 
A tax on the gross receipts of railroads for the carriage of freight 











510 OCTOBER TERM, 1905. 


Argument for Plaintiff in Error. 199 U.S. 


and passengers into, out of, or through a State, is a tax on 
interstate commerce. Fargo v. Michigan, 121 U. 8. 230. 

As to state tolls on the Cumberland Road being void, see 
Searight v. Stokes, 3 How. 151; Neil v. Ohio, 3 How. 720; 
Achison v. Huddleston, 12 How. 293. 

The licensing and taxing of plaintiff in error by Tennessee 
for selling beer and liquors on the steamboat while that boat 
was used as a ferryboat and was engaged in interstate com- 
merce upon and along the Mississippi River between Arkansas 
and Tennessee, was a regulation of commerce upon the river, 
and between Arkansas and Tennessee, and in conflict with the 
power of Congress under the Constitution to regulate such 
commerce, and in violation of the Constitution, and void. 
Atl. & Pac. Tel. Co. v. Philadelphia, 190 U. 8. 160; Leloup 
v. Mobile, 127 U.S. 648; Ferry Co. v. Pennsylvania, 114 U. 8. 
196; Gilman v. Philadelphia, 3 Wall. 724; Mobile v. Kimball, 
102 U. 8. 702; The Roanoke, 189 U.S. 194, 199; Wabash Ry. 
Co. v. Illinois, 118 U. 8S. 558, 575; United States v. Holliday, 
3 Wall. 407, 416; Head Money Cases, 112 U. 8. 580, 591; United 
States v. 43 Gallons of Whisky, 93 U.S. 194; Harman v. Chicago, 
147 U. S. 396; 1 Farnham on Waters, § 19d. 

If there were regulations by Congress, they governed, and 
it has not been claimed in this case that they had been violated. 
If there were none, then it was to be conclusively presumed 
that Congress did not deem any necessary, and sanctioned the 
renting of the bar and the selling of the beer and liquors by 
plaintiff in error on board the boat while it was employed as 
a ferry and used in interstate commerce. Hall v. DeCuir 95 
U. 8. 489, 494. 

Plaintiff in error was actually engaged in the navigation of 
the boat. It is enough that the person employed on board 
the ship or steamboat, in whatever capacity, has to do with 
its equipment, or preservation, or renders services pertaining 
to the business of navigation or commerce, and that such 
services are necessary, or at least conducive, to the preserva- 
tion of the ship, or the steamboat, or the welfare of those em- 
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ployed in its navigation, or those being transported or ac- 
commodated on board the ship or steamboat, to constitute 
him a valuable instrument used in the navigation and com- 
merce. 

It cannot be held that the keeping of the bar on the boat 
is completely outside the object and purposes of navigation 
and commerce, or that plaintiff in error took no part, and ren- 
dered no assistance in the equipment or preservation of the 
steamboat, or its business of navigation or commerce, or that 
his services were not necessary, or were not conducive to the 
preservation of the steamboat, or the comfort or welfare of 
those on board, to be transported or accommodated, or those 
employed in the actual management and operation of the boat. 
1 Conkling’s Adm., 107, 109; 2 Parsons on Ship. & Adm., 182; 
Spinetti v. Steamship Co., 80 N. Y. 71; State v. Frappart, 31 
La. Ann. 340; McCall v. California, 136 U.S. 104, 111. 

As to state tonnage and similar statutes held void because 
affecting interstate commerce, see cases supra and Steamship 
Co. v. Port Wardens, 6 Wall. 31; State Tonnage Tax Cases, 12 
Wall. 204; Peete v. Morgan, 19 Wall. 204; Cannon v. New 
Orleans, 20 Wall. 577; Moran v. New Orleans, 112 U.S 69; 
New York v. Miln, 11 Pet. 103; Chy Lung v. Freeman, 92 
U. 8. 275; Minnesota v. Barber, 136 U. 8S. 313; Bowman v. 
Chicago, 125 U.S. 488; Leisy v. Hardin, 135 U.S. 108; Sinnot 
v. Davenport, 22 How. 227; Foster v. Davenport, 22 How. 244; 
Pickard v. Pullman Co., 117 U. S. 34; Allen v. Pullman Co., 
191 U.S. 171; Kelley v. Rhoads, 188 U. 8. 1; Crutcher v. Ken- 
tucky, 141 U. S. 47; Guy v. Baltimore, 100 U. 8. 434; Walling 
v. Michigan, 116 U. S. 446, 455; Brummer v. Rebman, 138 
U. 8. 78; Stockard v. Morgan, 185 U. S. 27; Cent. of Georgia 
Ry. v. Murphy, 196 U. S. 194. 

Tennessee by recognizing the Northwest ordinance and free 
navigation of the Mississippi River has precluded itself from 
demanding a license of, and taxing the plaintiff in error, for 
selling beer and liquor on a vessel engaged in interstate com- 
merce and navigating that river and in undertaking to do so it 
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has deprived him of a privilege and immunity secured to its 
citizens, and has abridged his privileges and immunities as a 
citizen of the United States, and has deprived him of his 
liberty and property without due process of law, and has denied 
to him the equal protection of its laws, and thus, has violated 
the Constitution of the United States. 

Plaintiff in error was probably the first victim whose offense 
consisted in, or liability rested on the sale of liquors and beer 
on a steamboat, duly enrolled and licensed for the coasting 
trade, and engaged in navigation and commerce on the Mis- 
sissippi River. The omission to license and tax the selling of 
beer and liquors on boats and vessels on the Mississippi River 
for so long a time was a practical construction by the people 
and government, of the constitution of Tennessee, as to the 
right of the free use of the Mississippi River, and is entitled 
to as much consideration, and the same effect as the judicial 
decisions of its courts. Stuart v. Laird, 1 Cranch, 299; Martin 
v. Hunter, 1 Wheat. 304, 351; Cohens v. Virginia, 6 Wheat. 
264, 418; Bank v. Halstead, 10 Wheat. 51, 63 ; Ogden v. Saunders, 
12 Wheat. 290; Minor v. Happersett, 21 Wall. 162, 177; Union 
Ins. Co. v. Hoge, 21 How. 35, 68; Edwards v. Darby, 12 Wheat. 
206; Brown v. United States, 113 U. S. 568; Cooley’s Const. 
Lim., 6th ed., ch. 4, p. 81; New York Indians, 5 Wall. 767. 

In interstate commerce questions intoxicating liquors stand 
upon the same footing and are treated just as any other article 
of commerce is treated. Bowman v. Chicago and Leisy v. Har- 
din, supra; Lyng v. Michigan, 135 U. 8. 161; Bartemeyer v. 
Towa, 18 Wall. 129; Mugler v. Kansas, 123 U. 8S. 423. 

The provision in the Wilson Act, 26 Stat., 728, p. 313, 
that intoxicating liquors transported into any State or remain- 
ing therein shall, upon arrival, be subject to the operation and 
effect of the laws of such State, enacted in the exercise of its 
police powers, to the same extent and in the same manner as 
though produced therein, does not apply to this case. See 
In re Rahrer, 140 U. 8. 545; Rhodes v. Iowa, 170 U. S. 412; 
Vance v. Vandercook Co., 170 U.S. 438; Norjolk & Western Ry. 
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Co. v. Sims, 191 U. 8. 441; Am. Exp. Co. v. Iowa, 196 U. 8S. 
133; Cook Co. v. Marshall, 196 U.S. 261. 

Wiggins’ Ferry Co. v. East St. Louis does not apply to this 
case. 


Mr. Charles T. Cates, Jr., Attorney General of the State 
of Tennessee, for defendant in error: 

There is a well marked distinction between the use of the 
waters of a river for the purposes of commerce and navigation 
and the sale of liquor by retail on a steamboat engaged in 
carrying freight and passengers from one side of such river to 
the other. The waters of the Mississippi River are free to the 
steamboat and no impost can be or is sought to be placed there- 
on, or on its right to receive and discharge passengers and 
freight; but whenever such steamboat enters the territorial 
limits of the State, both it and those thereon become subject 
to the police power of the State, which was not granted to 
the General Government, but reserved for the benefit, well- 
being and happiness of the citizens of the State. 

The western boundary of Tennessee is now the middle 
thread of the main channel of said river. Moss v. Gibbs, 10 
Heisk. 283; Stockley v. Cissna, 119 Fed. Rep. 812; Missouri 
v. Kentucky, 11 Wall. 395. The jurisdiction and legislative 
powers of the State are coextensive with its territory. United 
States v. Bevans, 3 Wheat. 386; Rhode Island v. Massachusetts, 
12 Pet. 733. 

The license fee or tax is not sought to be imposed upon the 
Packet Company, either for carrying on the business for which 
it was chartered, or for carrying freight or passengers, or upon 
its right to transport liquors on its ferryboats and bring them 
into the State of Tennessee. 

But when either the Packet Company or its lessee brings 
liquors into the State of Tennessee and offers them for sale, 
eo instanti, Emert v. Missouri, 156 U.S. 320, both the liquors 
and the act of selling them become subject to the operation 
of the laws of Tennessee. The right to sell intoxicating liquor 
VOL, CXCIX—5+5 
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is not a privilege of United States citizenship under the “‘ privi- 
leges and immunities” clause of the Fourteenth Amendment. 
Bartemeyer v. Iowa, 18 Wall. 133; Giozza v. Tiernan, 148 U. §. 
661. 

The regulation of the liquor traffic is peculiarly within the 
police power of the States. That power embraces all such 
legislation as will preserve and promote the public welfare by 
prohibiting all things hurtful to the comfort, safety, and wel- 
fare of society; it extends over a wide range of subjects; the 
public health, the public morals and the public welfare, under 
any one of which the regulation and restriction of the sale of 
intoxicating liquors would readily fall. Theilan v. Porter, 
14 Lea (Tenn.), 626; Webster v. State, 110 Tennessee, 491, 504, 
505 ; Bartemeyer v. Iowa, 18 Wall. 133; Boston Beer Co. v. Massa- 
chusetts, 97 U.S. 25; Eilenbacker v. Plymouth Co., 134 U.S. 31. 

A State may regulate fishing in the soil below low-water 
mark. Smith v. Maryland, 18 How. 76. A State may pro- 
tect fish in a bay within its borders. Manchester v. Massa- 
chusetts, 139 U.S. 261. 

Plaintiff in error’s business is not protected by the com- 
merce clause of the Federal Constitution. 

The sale of liquors at retail, within the territorial limits of 
a State, is not interstate commerce, and within the protection 
of the Federal Constitution. Nor are sales thereof at retail 
under the protection of the Federal Government. The regu- 
lation of the manufacture and sale of intoxicating liquors is 
peculiarly under the control of the States and within their 
police power, which has not been surrendered to the Federal 
Government. Cases supra and Foster v. Kansas, 112 U. 8. 
201; Kidd v. Pearson, 128 U.S. 1. 

As to the original package cases, where goods are imported 
into a State and become intermingled with the general mass 
of property therein and exposed for sale, they are no longer to 
be considered the subjects or objects of interstate commerce. 
Emert v. Missouri, 156 U. 8. 296; May v. New Orleans, 178 
U. S. 496. And as to intoxicating liquors the Wilson Act, 
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26 Stat. 728, removes all impediments to the enforcement of 
the state laws in respect of their sale and taxation even when 
imported in original packages, and withdraws from the pro- 
tection of the commerce clause of the Federal Constitution 
persons and corporations bringing liquor into a State for the 
purpose of sale without regard to the condition or means by 
which such liquors were held or sold. Jn re Rahrer, 140 U. 8. 
545; Vance v. Vandercook Co., 170 U. S. 446; Rhodes v. Iowa, 
170 U. S. 412. Even if it be conceded that the liquors were 
sold and dispensed by plaintiff in error on a steamboat either 
while it was in transit or fast at its wharf in Memphis, they 
were, under the Wilson Act, within the operation of the laws of 
Tennessee and subject both to its police and taxing power. 
The fact that these liquors were retailed upon a boat en- 
gaged in interstate commerce, does not make the retailing itself 
interstate commerce. Many agencies employed in interstate 
commerce are subject to the proper police power of the State. 
A state statute prohibiting the running of trains within the 
State on Sunday is not void as an interference with interstate 
commerce. Hennington v. Georgia, 163 U.S. 299. So as to 
a statute requiring railroads to stop their trains each way 
daily, Sundays excepted. Lake Shore Ry. Co. v. Ohio, 173 
U. S. 285, and as to one requiring engineers and other persons 
engaged in the driving and management of railroad trains 
passing through the State to submit to examinations by local 
boards. Smith v. Alabama, 124 U. 8. 465; Richmond R. R. Co. 
v. Patterson, 169 U.S. 311; Missouri &c. R. R. Co. v. Haber, 
169 U.S. 633; Nashville &c. R. R. Co. v. Alabama, 128 U.S. 96. 
Also as to one requiring the heating of passengers cars. New 
York &c. R. R. Co. v. New York, 165 U.S. 628. A regulation 
by a city of the speed of railroad trains within the city limits 
is not, as to interstate trains, unconstitutional. Erb v. Morasch 
177 U. S. 584. It is entirely within the power of a State to 
provide separate coaches for the accommodation of the white 
and colored races. L. & N. R. R. Co. v. Mississippi, 136 
U. S. 589; Plessy v. Ferguson, 163 U. S. 537; Smith v. State, 
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100 Tennessee, 494. See also Pittsburgh &c. Coal Co. v. 
Louisiana, 156 U. 8. 590, 600. 

As to State v. Frappart, 31 La. Ann. 340, see Selectmen v. 
Spalding, 3 La. Ann. 87; Cessill v. State, 40 Arkansas, 501; 
State v. Blands, 101 Mo. App. 618; La Norris v. State, 13 Tex. 
App. 33, 42. 

The State is not estopped to exercise the power vested in 
her to regulate and control the liquor traffic upon that part 
of the Mississippi River within her territory, because for a 
long number of years she did not attempt to exercise any 
authority over the liquor traffic upon said river, or because 
that under the express provision of sec. 16, of ch. 257, of the 
Acts of 1903, the State declared that the taxes upon privileges 
imposed by said act, ‘‘shall not apply to any person, firm or 
corporation engaged in interstate commerce.” 


Mr. Justice PeckHaM, after making the foregoing statement, 
delivered the opinion of the court. 


The plaintiff in error contends that he rented the bar privi- 
lege from the company owning the ferryboat, and that he con- 
ducted the business of selling liquors over the bar on the boat 
pursuant to his lease, and while doing so was engaged in inter- 
state commerce, and therefore was not liable in any manner to 
be taxed on account of conducting his business in the way he 
did, while within the boundaries of the State of Tennessee. 

There is a distinction to be observed between the business of 
the plaintiff in error in selling intoxicating liquors and any 
other business which might have been conducted by him on the 
ferryboat under the same circumstances. The general right of 
the States to regulate or prohibit the sale of intoxicating liquors 
within their borders is not denied, but how far they could pro- 
hibit the entrance of the liquors, or their sale, after having been 
brought into the State, has been a subject of examination and 
decision within late years by this court. Bowman v. Chicago 
& Northwestern Railway Co., 125 U. 8. 465; Leisy v. Hardin, 














FOPPIANO v. SPEED. 517 
199 U.S. Opinion of the Court. 


135 U.S. 100; In re Rahrer, 140 U.S. 545; Rhodes v. Iowa, 170 
U. 8. 412; Vance v. W. A. Vandercook Company, No. 1, 170 
U.S. 438. The result of the Bowman case and Leisy case to- 
gether was to uphold the right of a party to send intoxicating 
liquors into another State and sell the same in such State in 
their original packages. The decisions in those cases were fol- 
lowed by the passage of an act of Congress, commonly known as 
the Wilson Act, approved August 8, 1890, 26 Stat. 313, which 
provided that intoxicating liquors, when transported into an- 
other State or Territory, should, upon arrival therein, be sub- 
ject to the operation and effect of the laws of such State or 
Territory, enacted in the exercise of its police powers, to the 
same extent and in the same manner as though such liquors 
had been produced in said State or Territory. This act was 
held to be constitutional in the case of Jn re Rahrer, 140 U.S. 
545, and that by virtue of said act, state statutes might oper- 
ate upon the original packages of intoxicating liquors before sale 
in the State. Rhodes v. Iowa, 170 U. 8S. 412, and Vance v. 
W. A. Vandercook Company, No. 1,170 U.S. 438, held that the 
state statute must permit the delivery of the liquors to the 
party to whom they were consigned within the State, but that, 
after such delivery, the State had power to prevent the sale of 
the liquors, even in the original package. 

If the liquors kept for sale at the bar on the ferryboat had 
been consigned to the plaintiff in error from Arkansas, ad- 
dressed to him at Memphis, although the plaintiff in error would 
have had the right to a delivery of the liquors to him at the 
wharf in Memphis, yet, under the act of Congress, as construed 
by this court, the State could then at once have prohibited 
absolutely the sale thereof, even in original packages. Of 
course, if it could totally prohibit such sale, it could permit the 
sale conditionally. In this case there is no consignment to any 
one, but we do not see that the distinction is material. The 
liquors were owned by the plaintiff in error while on the boat, 
and carried along from port to port, and to be used on the boat 
as the demand at the bar made necessary. The thing which 
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the plaintiff in error did was to sell the intoxicating liquors on 
this ferryboat when temporarily at the wharf in Memphis, or 
within the boundaries of the State, to persons then on the boat, 
and it was on account of these sales that he was compelled to 
take out a license and pay the tax therefor. Although there 
was no consignment of the liquor, yet it was in the possession 
of the plaintiff in error on the boat, within the State, the same 
as if he had received it therein on a consignment to him from 
outside the State, and had taken portions of it while in the 
State, sold it to different persons then on the boat, and those 
persons had then and there taken and drank the liquor, and 
then and thus the transaction had been commenced and ended. 
The law provided no tax on any liquor in any way, but it made 
it necessary for the plaintiff in error to get a license for this sale 
of liquor within the State. There was no tax levied upon the 
boat or crew, nor upon any of the passengers, nor on any por- 
tion of the property of the company, nor on the freight carried 
by it on the boat. Neither the boat nor its officers nor crew 
were subjected to the payment of any fees for navigating the 
waters of the river. The Supreme Court of the State observed 
that the case did not show that the charter permitted the com- 
pany to maintain a bar on board its boat, nor that the liquors 
sold in Tennessee came from any other State; and it may be 
stated here that there was no proof that the liquors were sold 
in original packages, but as they were sold over the bar there 
might, perhaps, be a presumption that they were not so sold. 
Without deciding the case on these grounds, the state court, 
interpreting the above-mentioned act of Congress, and believ- 
ing that it was following the decisions of this court, held that, 
by virtue of that act, the State had the right to exact a license 
as a condition precedent to the exercise of the right on the part 
of the plaintiff in error to sell intoxicating liquors over the bar 
on board the boat, while within the boundaries of the State of 
Tennessee. We think the Supreme Court was right in that view 
of the case. 

The counsel for plaintiff in error, in a most elaborate brief, 
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exhibiting very great learning and industry, has sought to show 
that the plaintiff in error was entitled to the free navigation of 
the Mississippi River, under various treaties and compacts, as 
well as by the National Constitution, and to support that con- 
tention has gone back to a time prior to the war between Great 
Britain and France in 1756, and has cited many cases in this 
court to maintain his position. That the navigation of the 
Mississippi River is free to every citizen of the United States 
is a fact not to be questioned at this time. No one could suc- 
cessfully dispute it, but we think that question is not involved 
in this case. When the ferryboat entered the boundaries of the 
State of Tennessee, and fastened up at the wharf in Memphis, 
and the plaintiff in error then sold liquors to customers as they 
asked for them, he became subject to the police laws of that 
State regarding the sale of intoxicating liquors. Enforcing that 
law, even if it did incidentally affect the free navigation of the 
Mississippi River, is justified under the act of Congress and the 
decisions of this court interpreting the same. As the boat is 
free to be navigated without molestation, let or hindrance, on 
account of any fees, taxes, licenses or otherwise, it cannot be 
held that the navigation of the Mississippi River is not free, 
because while within the boundaries of the State of Tennessee 
and under the authority of the act of Congress, the barkeeper 
on the boat is prohibited from there selling the liquors he car- 
ries with him, without first having paid the license demanded 
by the state statute. 

The case of State v. Frappart, 31 La. Ann. 340, was decided 
in 1879, before the act of Congress was passed, and is, therefore, 
not applicable to the facts of this case. 

The plaintiff in error also contends that when the Packet 
Company, being a corporation of the State of Arkansas, em- 
ployed the ferryboat in interstate commerce between the States 
of Arkansas and Tennessee, the boat was a part of the territory 
of Arkansas, and the plaintiff in error, in selling liquors upon 
the boat, was located outside the jurisdiction of the State of 
Tennessee, even though, in fact, he sold the liquors while the 
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boat was tied to the wharf in the city of Memphis. Many cases 
are cited in counsel’s brief where tangible property was directly 
taxed by the State, and where, it was held, that the State had 
no jurisdiction, because, although the property was tempora- 
rily within the State, it was not there permanently. Hays v. 
Pacific Mail Steamship Co., 17 How. 596; Morgan v. Parham, 
16 Wall. 471, were cases of vessels not abiding within the State 
where they were taxed, and were there but temporarily while 
engaged in lawful trade and commerce, with their situs at the 
home port, where the vessels belonged, and where the owners 
were liable to be taxed for the capital invested, and where the 
taxes had been paid. See also Old Dominion Steamship Com- 
pany v. Virginia, 198 U.S. 299. Here, however, there is no 
taxation of any property whatever, either of the boat or the 
plaintiff in error. He is simply called upon to pay a tax for the 
privilege of doing the business in which he was engaged—that 
is, the retailing of intoxicating liquors at the bar of the ferry- 
boat—while that boat was within the jurisdiction of the State 
of Tennessee. The fact that he was so engaged within the 
actual territory of that State cannot be blotted out in such a 
case as this by any fiction suggested by the counsel for plaintiff 
in error. As we have said, we see no objection to this exercise 
of the power of the State, regard being had to the act of Con- 
gress already mentioned. 


The judgments of the Supreme Court of Tennessee are 
Affirmed. 
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TRONO v. UNITED STATES. 
ERROR TO THE SUPREME COURT OF THE PHILIPPINE ISLANDS. 


No. 34. Argued October 31, 1905.—Decided December 4, 1905. 


Plaintiffs in error were tried for murder in the court of first instance in the 
Philippine Islands and were acquitted of the crime of murder and con- 
victed of the crime of assault and were sentenced to six months’ impris- 
onment and a fine. They appealed to the Supreme Court of the Philip- 
pine Islands, which reversed that judgment and found them guilty of 
homicide and sentenced them to various terms from eight to fourteen 
years’ imprisonment and a fine. On a writ of error seeking to review 
the judgment on the ground that the action of the Supreme Court of the 
Philippine Islands amounted to putting the accused in second jeopardy, 
Held, that: 

There is a vital difference between an attempt of the Government to review 
a verdict of acquittal in the court of first instance, and the action of the 
accused in himself appealing from a judgment which convicts him of 
one offense while acquitting him from the higher one charged in the in- 
dictment. Kepner v. United States, 195 U. 8. 100, distinguished. 

Where upon the indictment of a greater offense the one accused is found 
not guilty thereof but guilty of a lower offense included therein, and upon 
appeal from that judgment a new trial is granted by the appellate court, 
the accused can, on the new trial, be tried for the greater offense in the 
indictment, and such new trial does not amount to placing him in jeopardy 
a second time for the same offense within the meaning of the Federal 
Constitution or of the provisions in that regard in the Philippine Act of 
July 1, 1902, 32 Stat. 691. 

The appeal of the accused in such case amounts to a waiver to the plea of 
second jeopardy by asking that he be again tried for the offense for which 
he has once been convicted and if that request be granted he must take 
the burden with the benefit and go back for the new trial upon the whole 
case. 

Quere, whether the constitutional provision against second jeopardy was in- 
tended to apply to a judgment under these circumstances. 

In reversing the lower court and itself convicting the accused on such ap- 
peal, the Supreme Court of the Philippine Islands acted within its powers, 
and in ordinary procedure in the courts of that country under the act of 
July 1, 1902. 


THE plaintiffs in error were proceeded against in the court 
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of first instance of the province of Bulacan, Philippine Islands, 
upon a complaint accusing them of causing the death of Benito 
Perez ‘‘with great cruelty and evident premeditation 
by means of blows given with the butts of guns, they codpera- 
ting one with the other.” In other words, the accused were 
complained of as guilty of murder in the first degree. 

They were tried in the court above mentioned and were ac- 
quitted of the crime of murder and convicted of the crime of 
assault, which is included in the crime of murder charged in the 
complaint, and they were therefore sentenced by the court to 
suffer a penalty of six months’ imprisonment and to pay a cer- 
tain sum to the heirs of Perez, with subsidiary imprisonment in 
case of insolvency. 

All three of the accused appealed to the Supreme Court of 
the Philippine Islands from the judgment and sentence of the 
trial court. The Supreme Court, having heard the case, re- 
versed the judgment of the court of first instance and convicted 
the accused of the crime of homicide (in substance, murder in 
the second degree), which is included in and is a lower degree 
of the crime charged in the complaint, but is a higher degree of 
crime than that of which the accused were convicted in the 
court below. Two of them (Angeles and Trono) were sentenced 
to fourteen years, eight months and one day, and Natividad to 
imprisonment for eight years and one day, and all three to the 
payment of an indemnity to the heirs of the deceased. 

The accused have brought the case here by writ of error to 
the Supreme Court of the Philippine Islands, for the purpose 
of reviewing the judgment of that court. 


Mr. Aldis B. Browne, with whom Mr. Alexander Britton and 
Mr. Maurice Kelly were on the brief, for plaintiffs in error: 

In convicting plaintiffs in error of homicide after their ac- 
quittal thereof by the court of first instance the Supreme Court 
of the Philippine Islands placed them for the same offense twice 
in jeopardy, in violation of the Declaration of Rights in section 5 
of Civil Government Act of July 1, 1902, 32 Stat. 691; Kepner 
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v. United States, 195 U.S. 100; United States v. Ball, 163 U.S. 
662. 

Jeopardy terminates with an acquittal by the trial court, and 
no further proceedings may be had in the appellate tribunal 
without placing the accused under a second jeopardy. This 
principle is now settled law and as such incorporated into 
the criminal jurisprudence of the Philippine Islands. When the 
plaintiffs in error in this case were acquitted by the court of 
first instance of the charge of homicide their jeopardy was 
ended, and they could not again be tried for that offense with- 
out being put twice in jeopardy therefor. 

By appeal from the conviction of assault the accused did not 
waive their immunity from second jeopardy on the charge of 
homicide. Hopt v. Utah, 110 U. S. 574; Thompson v. Utah, 
170 U. 8. 343, are directly opposed to Harding v. United States, 
1 Wall., Jr., 127, Fed. Cas. No. 15,301. 

In practically all jurisdictions where the common law pre- 
vails it has been uniformly held that the accused cannot waive 
his immunity from second jeopardy of punishment for the 
greater felony by appeal from conviction of a lesser. The ques- 
tion has been raised in many States where the common law pre- 
vails, and, we believe, has always been answered in the negative, 
except in Ohio and South Carolina. People v. Dowling, 84 
N. Y. 478; Guenther v. People, 24 N. Y. 100; People v. Cigna- 
rale, 110 N. Y. 23, 30; Stuart v. Commonwealth, 28 Gratt. 950; 
State v. Martin, 30 Wisconsin, 216; State v. Hills, 30 Wiscon- 
sin, 416; State v. Belden, 33 Wisconsin, 120; Slaughter v. State, 
6 Humph. 410; Brennan v. People, 15 Illinois, 511; Barnett v. 
People, 54 Illinois, 325; Sipple v. People, 10 Bradwell, 144; 
Morris v. State, 8 S. & M. (Miss.) 762; Johnson v. State, 29 
Arkansas, 31; State v. Tweedy, 11 Iowa, 350; State v. Ross, 29 
Missouri, 32; State v. Kattleman, 35 Missouri, 105; Johnson v, 
State, 27 Florida, 245; Golding v. State, 31 Florida, 262; Den- 
nison Vv. State, 31 La. Ann. 847; State v. Murphy, 13 Washing- 
ton, 229; Bell v. State, 48 Alabama, 684; Berry v. State, 65 
Alabama, 163; Brown v. United States, 52S. W. Rep. 56; Jones 
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v. State, 13 Texas, 168; State v. Stevens, 29 Oregon, 85; People 
v. Knapp, 26 Michigan, 112, 113; People v. Comstock, 55 Mich- 
igan, 405, 407; George v. State, 59 Nebraska, 163; State v. Ket- 
tle, 2 Tyler (Vt.), 472. 

In several States there are statutory provisions permitting 
the retrial for the greater offense, but no such statute exists in 
the Philippine Islands; see § 270, Kentucky Code of Practice; 
Rev. Stat. Indiana, § 141; § 274, Code of Kansas. On the 
strength of these statutes the courts of these States have held 
that where a new trial is granted the accused may be again 
tried for the greater offense of which he was acquitted on the 
first trial. Commonwealth v. Arnold, 83 Kentucky, 1; Morris 
v. State, 1 Black, 37; Veatch v. State, 60 Indiana, 291; State v. 
McCord, 8 Kansas, 232. 

In California the court held that, on new trial, the accused 
cannot again be prosecuted for any crime of which he was ac- 
quitted on the first trial without violating the second jeopardy 
clause of the state constitution. People v. Gilmore, 4 Cali- 
fornia, 376; People v. Gordon, 99 California, 227; see also 
Waller v. State, 104 Georgia, 505. Against these cases are 
some in Ohio and South Carolina holding that the appeal 
amounts to a waiver. 

These cases show that in Alabama, Arkansas, California, Flor- 
ida, Illinois, Iowa, Louisiana, Michigan, Mississippi, Missouri, 
Nebraska, New York, Oregon, Tennessee, Texas, Vermont, Vir- 
ginia, Washington and Wisconsin, and in the Indian Territory 
the rule is the accused cannot waive his immunity from second 
jeopardy, and on new trial he can only be prosecuted for the 
crime of which he stood convicted. In Kentucky, Indiana and 
Kansas there is a different rule based on statutory provisions, 
to the effect that ‘‘a new trial places the parties in the same 
position as if no trial had been had.” The Catifornia courts, 
however, hold, on a similar statutory provision, that there can 
be no second prosecution for the offense of which the defendant 
was acquitted on first trial. In Georgia and Missouri the com- 
mon-law rule has been changed by the constitution, and in Ohio 
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and South Carolina the courts have adopted a different doc- 
trine from that prevailing at the common law. Thus, nineteen 
States and the Indian Territory have held that there can be no 
waiver. In Ohio and South Carolina the courts have set aside 
the common-law rule. In the five remaining States the statu- 
tory or constitutional provisions have expressly changed the 
rule where new trial is granted on defendant’s motion. 

The English courts have gone so far in support of the maxim 
that no man ought to be twice brought in danger of his life for 
one and the same crime that they have always refused a new 
trial in cases of felony where the indictment is valid. Rex v. 
Mawbey, 6 T. R. 619; Regina v. Bertrand, L. R. 1 P. C. 520. 
See United States v. Gibert, 2 Sumn. 19; People v. Comstock, 8 
Wend. 549. 


The Solicitor General for the United States: 

The right of trial by jury is not involved in this case, Dorr 
v. United States, 195 U.S. 138, 148; nor the right of the Gov- 
ernment in accordance with the Spanish procedure to appeal 
from a judgment of acquittal. That claim of the prosecuting 
authority in the Philippine Islands is adjudged to be a viola- 
tion against the guarantee of second jeopardy. Kepner v. 
United States, 195 U.S. 100. The only issue here is a different 
and distinct aspect of the second jeopardy question. The sole 
question is whether the Supreme Court of the Philippines, by 
adjudging the defendants guilty of homicide upon the hearing 
of their appeal from the judgment of the court of first instance 
which found them guilty of assault only, placed them in jeop- 
ardy a second time for the crime of homicide, in violation of 
the second jeopardy provisions of the act of July 1, 1902, 32 
Stat. 692. 

The right of appeal from courts of first instance to the Su- 
preme Court or Audiencia was conferred by § 43, G. O. No. 58, 
December 18, 1899, 1 Laws Phil. Com., 1087, §§ 32, 42, 43, 50. 
The jurisdiction of courts of first instance to try offenses of the 
character involved here is conferred by the act of the Philip- 
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pine Commission of June 11, 1901, § 56, No. 136, 1 Laws Phil. 
Com., 252. That act abolished the existing Audiencia or Su- 
preme Court, and substituted the present Supreme Court of the 
Philippines, § 39, providing for appeals to that court from judg- 
ments of courts of first instance, § 18. Under these provisions. 
of law and the decisions thereon the Supreme Court has juris- 
diction on appeal in criminal cases identical with that of the 
old Audiencia, and has authority to review the whole case, both 
upon the facts and the law. United States v. Atienza, 1 Philip- 
pine Rep. 736; United States v. Abijan, 1 Philippine Rep. 83. 
These decisions are in harmony with those of this court to the 
effect that in general an appeal removes a cause entirely, sub- 
jecting the law and facts to a review and retrial. United States 
v. Goodwin, 7 Cr. 108; Dower v. Richards, 151 U.S. 658. 

An appeal in a criminal case is not a necessary element of 
due process of law, but is merely a privilege accorded the ac- 
cused by statute, and any one who avails of the privilege as- 
sents thereby to the conditions attached to it. McKane v. 
Durston, 153 U.S. 684; Andrews v. Swartz, 156 U.S. 272; Kohl 
v. Lehlback, 160 U.S. 293; Murphy v. Massachusetts, 177 U.S. 
155. The state authorities are in full accord. Commonwealth 
v. Arnold, 83 Kentucky, 1; Briggs v. Commonwealth, 82 Vir- 
ginia, 554; State v. Hart, 33 Kansas, 218, 222; People v. Palmer, 
109 N. Y. 413. 

As to the right to increase the punishment, under Spanish 
procedure in the Philippines, as continued by us, if an accused 
were convicted by the trial court, the Audiencia upon review 
might raise or lower his punishment or acquit him altogether. 
United States v. Kepner, 1 Philippine Rep. 397. If the defend- 
ants felt aggrieved at the decision, and could produce new evi- 
dence, a trial de novo before the court of first instance was open 
to them under the law, § 42, G. O. 58. By taking their ap- 
peal defendants assented to the conditions upon which it was 
granted and thereby waived any right to plead the judgment 
of the court of first instance as a bar to their conviction for a 
higher offense by the Supreme Court upon appeal. 
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This Philippine proceeding is not a review on alleged errors 
of law alone, or an ordinary motion for a new trial, which 
in this country, if granted, would result in sending the case 
back to another jury for a new trial. This appeal of defend- 
ants is itself a new trial on their own motion, and is properly 
submitted as such to the appellate court. 

When in any criminal case in which a single offense is charged 
a verdict of guilty is set aside or reversed and a new trial 
granted, the effect is to annul the judgment below as effectu- 
ally as if there had been no trial. United States v. Keen, 26 
Fed. Cas. 686; 4 Blackstone, 336, 337; Lockwood v. Jones, 7 
Connecticut, 436; Zaleski v. Clark, 45 Connecticut, 397; Rass- 
mussen v. State, 63 Wisconsin, 1; Bailey v. State, 29 Georgia, 
579; Regina v. Drury, 3 Cox Crim. Cas. 544. 

On the main question, whether the accused was twice in 
jeopardy, the state courts are not in harmony. But the sound 
view is, despite adverse authorities, that a new trial on defend- 
ant’s motion wipes out the previous determination and leaves 
no former jeopardy against the constitutional inhibition. Uni- 
ted States v. Harding, 26 Fed. Cas. 131; United States v. Keen, 
26 Fed. Cas. 686; People v. Palmer, 109 N. Y. 413; State v. 
Bradley, 67 Vermont, 465; State v. Behmer, 20 Ohio St. 572; 
Commonwealth v. Arnold, 83 Kentucky, 1; Bailey v. State, 26 
Georgia, 579; Small v. State, 63 Georgia, 386; State v. Terreso, 
56 Kansas, 126; Kansas v. McCord, 8 Kansas, 232; Veatch v. 
State, 60 Indiana, 291; Bohanan v. State, 18 Nebraska, 57. 
The reasoning of the numerous cases which follow the con- 
trary doctrine is not satisfactory. That there is no implied 
acquittal which is conclusive is the better rule, and so far as 
any rule at all has been laid down by Federal judges, they take 
this ground. 

If constitutions mean what is claimed, statutes providing 
that a new trial annuls the previous judgment are invalid. 
But Mr. Justice Miller in Kring v. Missouri, 107 U. S. 221, 
held that a State could abolish by constitutional amendment 
or by legislation the rule of implied acquittal of a higher offense 
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upon conviction for a lower grade, and reopen the case upon a 
new trial to the entire original charge. The Philippine law is 
tantamount to such a statute in a State; and Justices Grier 
and McLean have said or implied, in United States v. Harding 
and United States v. Keen, supra, that the Federal Constitu- 
tion does not throw the protection against second jeopardy 
around a criminal who seeks a new trial. 


Mr. Justice PecKHAM, after making the foregoing statement, 
delivered the opinion of the court. 


The plaintiffs in error seek a reversal of the judgment in their 
case on the ground that the Supreme Court of the Philippine 
Islands had no power to reverse the judgment of the court of 
first instance, and then find them guilty of a higher crime than 
that of which they had been convicted in that court, and of 
which higher crime that court had acquitted them, and they 
contend that such conviction by the Supreme Court of the 
islands was a violation of the act of Congress, passed July 1, 
1902, 32 Stat, 691, a portion of the fifth section of that act pro- 
viding that ‘‘no person for the same offense shall be twice put 
in jeopardy of punishment.” 

This language is to be found in connection with other lan- 
guage in the same act, providing for the rights of a person ac- 
cused of crime in the Philippine Islands. The whole language 
is substantially taken from the Bill of Rights set forth in the 
Amendments to the Constitution of the United States, omitting 
the provisions in regard to the right of trial by jury and the 
right of the people to bear arms, and containing the prohibition 
of the Thirteenth Amendment, and also prohibiting the passage 
of bills of attainder and ex post facto laws. 

The important question to be determined is, whether this 
action of the Supreme Court of the Islands did violate the act 
of Congress, by placing the accused twice in jeopardy. 

The meaning of the phrase, as used in the above-mentioned 
act of Congress, was before this court in Kepner v. United 
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States, decided in May, 1904, 195 U.S. 100, where will be found 
a very full discussion of the subject. The plaintiff in error in 
that case had been acquitted of the crime charged against him 
in the court of first instance, but the Government, not being 
satisfied with the decision, appealed to the Supreme Court, and 
that court reversed the judgment of acquittal and found Kep- 
ner guilty of the crime of which the court of first instance had 
acquitted him, and sentenced him to a term of imprison- 
ment, and suspended him from any public office or public trust, 
and deprived him of the right of suffrage. This court, upon 
writ of error, held that, in reversing upon the appeal of the Gov- 
ernment, the judgment of the court of first instance, and itself 
convicting the accused and pronouncing judgment against him, 
the Supreme Court of the Islands violated the provision in ques- 
tion, and its judgment was therefore reversed and the prisoner 
discharged. It was also held that the Government had no 
power to obtain a review of a judgment or decision of the trial 
court acquitting an accused party, and that the phrase in ques- 
tion was to be construed as the same phrase would be construed 
in the instrument from which it was originally taken, viz., the 
Constitution of the United States, and that the settled and 
well-known meaning of the language, as used in the Constitu- 
tion, must also be taken when the same language is used in the 
act of Congress, and not as it might possibly be construed with 
reference to Spanish law or Spanish procedure. 

The difference between that case and the one now before the 
court is obvious. Here the accused, while acquitted of the 
greater offense charged in the complaint, were convicted of a 
lesser offense included in the main charge. They appealed 
from the judgment of the court of first instance and the Gov- 
ernment had no voice in the matter of the appeal, it simply 
followed them to the court to which they appealed. We regard 
that fact as material and controlling. The difference is vital 
between an attempt by the Government to review the verdict 
or decision of acquittal in the court of first instance and the 
action of the accused person in himself appealing from the 
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judgment and asking for its reversal, even though that judg- 
ment, while convicting him of the lower offense, acquits him of 
the higher one charged in the complaint. 

We may regard the question as thus presented as the same 
as if it arose in one of the Federal courts in this country, where, 
upon an indictment for a greater offense, the jury had found 
the accused not guilty of that offense, but guilty of a lower one 
which was included in it, and upon an appeal from that judg- 
ment by the accused a new trial had been granted by the appel- 
late court, and the question was whether, upon the new trial 
accorded, the accused could be again tried for the greater of- 
fense set forth in the indictment, or must the trial be confined 
to that offense of which the accused had previously been con- 
victed, and which conviction had, upon his own motion, been 
set aside and reversed by the higher court. 

This question has given rise to much diversity of opinion in 
the various state courts. Many of them have held that the new 
trial must be confined to the lesser offense of which the accused 
had been convicted on the first trial, while other courts have 
held precisely the contrary, and that upon a new trial the 
whole case was open as if there had been no former trial. Most, 
if not all, of these two classes of cases have been cited by the 
respective counsel in this case and will be found in their briefs 
herein. It would be unprofitable to cite and refer to each of 
them in detail here. They have been carefully examined. 

Those cases which limit the new trial proceed upon the 
ground, as stated in People v. Dowling, 84 N. Y. 478, 483, by 
Folger, Chief Judge, as follows: 

“The matter at the bottom is the constitutional provision 
that ‘No person shall be subject to be twice put in jeopardy for 
the same offense’ (Const. of N. Y. Art. 1, par. 6), and yet new 
trials are granted in criminal cases on the motion of the ac- 
cused, and if he gets a new trial he is thus subject to be twice 
put in jeopardy. This is done on the ground, that by asking 
for a correction of errors made on the first trial, he does waive 
his constitutional protection, and does himself ask for a new 
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trial, though it brings him twice in jeopardy. But that waiver, 
unless it be expressly of the benefit of the verdict of acquittal, 
goes no further than the accused himself extends it. His ap- 
plication for a correction of the verdict is not to be taken as 
more extensive than his needs. He asks a correction of so much 
of the judgment as convicted him of guilt. He is not to be 
supposed to ask correction or reversal of so much of it as ac- 
quitted him of offense. He, therefore, waives his privilege as 
to one, and keeps it as to the other. It is upon this principle, 
that where, by a verdict of guilty on one count or for one of- 
fense, and an acquittal on or for another, there has been a par- 
tial conviction on an indictment, and on writ of error there has 
been a reversal of the conviction, the acquittal still stands good, 
and is, as to that count or offense, a bar. As to that, the plea 
of autrefois acquit can be upheld, though the plea of autrefois 
convict cannot be upheld as to the offense of which the verdict 
was guilty. The waiver is construed to extend only to the pre- 
cise thing concerning which the relief is sought.” 

But in the subsequent case of People v. Palmer, 109 N. Y. 
413, 419, the effect of the statute of New York, known as sec- 
tions 464 and 544 of the Code of Criminal Procedure, was under 
consideration. Those sections enacted as follows: 

“Sec. 464. The granting of a new trial places the parties in 
the same position as if no trial had been had. o 

“Sec. 544. When a new trial is ordered, it shall proceed in 
all respects as if no trial had been had.” 

The statute was held valid, and that it did not violate the 
constitutional provision against subjecting a person to be 
twice put in jeopardy for the same offense, as the jeopardy was 
incurred with the consent of and as a privilege granted to the 
defendant upon his application. 

And generally, it may be said that the cases holding that a 
new trial is not limited in the manner spoken of proceed upon 
the ground that in appealing from the judgment the accused 
necessarily appeals from the whole thereof, as well that which 
acquits as that which condemns; that the judgment is one en- 
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tire thing, and that as he brings up the whole record for review 
he thereby waives the benefit of the provision in question, for 
the purpose of attempting to gain what he thinks is a greater 
benefit, viz., a review and reversal by the higher court of the 
judgment of conviction. Although the accused was, as is said, 
placed in jeopardy upon the first trial, in regard not only to the 
offense of which he was accused, but also in regard to the lesser 
grades of that offense, yet by his own act and consent, by ap- 
pealing to the higher court to obtain a reversal of the judgment, 
he has thereby procured it to be set aside, and when so set 
aside and reversed the judgment is held as though it had never 
been. This was in substance decided in United States v. Hard- 
ing et al., tried in the United States Circuit Court in 1846, 26 
Fed. Cas. 131, before Mr. Justice Grier, then a member of this 
court, and this is the ground substantially upon which the de- 
cisions of the other courts are placed. 

In Kring v. Missouri, 107 U. 8. 221, it was stated by Mr. 
Justice Miller, who delivered the opinion of the court, that it 
was admitted that by the law of Missouri, as it stood at the 
time of the homicide, the prisoner having been convicted of 
murder in the second degree upon an indictment charging him 
with murder in the first degree, if that conviction was set aside 
he could not again be tried for murder in the first degree. That 
law was in force at the date of the homicide for which Kring 
was sentenced to death, but it was subsequently, and before 
his retrial, changed so as to deprive him of the benefit to which 
he would otherwise have been entitled, and this court held that 
that change was, as to him, ex post facto and void. It was also 
said by the court that there was “‘no question of the right of 
the State of Missouri, either by her fundamental law or by an 
ordinary act of legislation, to abolish this rule, and that it is a 
valid law as to all offenses committed after its enactment. The 
question here is, Does it deprive the defendant of any right of 
defense which the law gave him when the act was committed 
so that as to that offense it is er post facto?’’ This court an- 
swered that question in the affirmative, 





























TRONO v. UNITED STATES. 533 
199 U.S. Opinion of the Court. 


In our opinion the better doctrine is that which does not 
limit the court or jury, upon a new trial, to a consideration of 
the question of guilt of the lower offense of which the accused 
was convicted on the first trial, but that the reversal of the 
judgment of conviction opens up the whole controversy and 
acts upon the original judgment as if it had never been. The 
accused by his own action has obtained a reversal of the whole 
judgment, and we see no reason why he should not, upon a new 
trial, be proceeded against as if no trial had previously taken 
place. We do not agree to the view that the accused has the 
right to limit his waiver as to jeopardy, when he appeals from 
a judgment against him. As the judgment stands before he 
appeals, it is a complete bar to any further prosecution for the 
offense set forth in the indictment, or of any lesser degree 
thereof. No power can wrest from him the right to so use that 
judgment, but if he chooses to appeal from it and to ask for its 
reversal he thereby waives, if successful, his right to avail him- 
self of the former acquittal of the greater offense, contained 
in the judgment which he has himself procured to be re- 
versed. 

It is urged, however, that he has no power to waive such a 
right, and the case of Hopt v. Utah, 110 U. 8. 574, is cited as 
authority for that view. We do not so regard it. This court 
held in that case that in the Territory of Utah the accused was 
bound, by provisions of the Utah statute, to be present at all 
times during the trial, and that it was not within the power of 
the accused or his counsel to dispense with such statutory re- 
quirement. But on an appeal from a judgment of this nature 
there must be a waiver to some extent on the part of the ac- 
cused when he appeals from such judgment. When the first 
trial is entered upon he is then put in jeopardy within the 
meaning of the phrase, and yet it has been held, as late as 
United States v. Ball, 163 U. 8. 662, 671 (and nobody now 
doubts it), that if the judgment of conviction be reversed on 
his own appeal, he cannot avail himself of the once-in-jeopardy 
provision as a bar to a new trial of the offense of which he was 











534 OCTOBER TERM, 1905. 


Opinion of the Court. 199 U.S, 


convicted. And this is generally put upon the ground that by 
appeal he waives his right to the plea, and asks the court to 
award him a new trial, although its effect will be, if granted, 
that he will be again tried for the offense of which he has been 
once convicted. This holding shows that there can be a waiver 
of the defense by reason of the action of the accused. As there 
is, therefore, a waiver in any event, and the question is as to 
its extent (that is, how far the accused by his own action may 
be deemed to have waived his right), it seems much more ra- 
tional and in better accord with the proper administration of 
the criminal law to hold that, by appealing, the accused waives 
the right to thereafter plead once in jeopardy, when he has ob- 
tained a reversal of the judgment, even as to that part of it 
which acquitted him of the higher while convicting him of the 
lower offense. When at his own request he has obtained a new 
trial he must take the burden with the benefit, and go back for 
a new trial of the whole case. It does not appear to us to be 
a practice founded on solid reason to permit such a limited 
waiver by an accused party, while himself asking for a reversal 
of the judgment. 

There is also the view to be taken that the constitutional pro- 
vision was really never intended to, and, properly construed, 
dloes not cover, the case of a judgment under these circum- 
stances, which has been annulled by the court at the request of 
the accused, and there is, therefore, no necessity of relying upon 
a waiver, because the correct construction of the provision does 
not make it applicable. 

A further question is made as to the power of the Supreme - 
Court of the Islands to reverse the judgment appealed from and 
itself convict the accused on appeal. The Supreme Court, in 
so doing, acted within its power and jurisdiction. It is a result 
of the ordinary procedure in the courts of that country, pro- 
ceeding under the act of Congress already referred to. See 
statement of the procedure in the case heretofore cited, Kepner 
v. United States, 195 U.S. 100. 
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The judgment of the Supreme Court of the Philippine Islands 
is right, and it is 
Affirmed. 


Mr. Justice HoLMEs concurs in the result. 
Mr. Justice HaRrLan, dissenting. 


The plaintiffs in error were tried by one of the courts of first 
instance in the Philippine Islands for the crime of murder. 
The trial was before a single judge, without a jury, and simply 
upon a written complaint filed by an individual with a justice 
of the peace. The judge who tried the accused found them not 
guilty of murder, and guilty only of assault. For the latter 
offense they were each sentenced to six months’ imprisonment. 
Upon appeal by the accused to the Supreme Court of the Is- 
lands, the judgment of the trial court was reversed, and two 
of the accused were condemned to the penalty, each one, of 
fourteen years, eight months and one day of reclusién temporal, 
the other one to the penalty of eight years and one day of 
prisién mayor, and all three to the indemnification of five hun- 
dred Philippine pesos to the heirs of the deceased. 

I did not so state in a separate opinion in Kepner v. United 
States, 195 U.S. 100, but my concurrence in the judgment in 
that case was upon the ground that from the moment of the 
complete acquisition of the Philippine Islands by the United 
States, and without any act of Congress, or a proclamation of 
the President upon the subject, the people of those Islands 
became entitled, of right, to the benefit of all the fundamental 
guarantees of life, liberty and property to be found in that in- 
strument. Hence, my approval of the view, announced in 
Kepner’s case, that the accused was entitled to the benefit of 
the jeopardy clause of the Constitution. 

Assuming that it was competent for the court of first instance 
to proceed without a jury against the accused upon a mere 
complaint by an individual, I desire to express my concurrence 
in the dissenting opinion of Mr. Justice McKenna, so far as it 
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holds that the accused in the present case were entitled to the 
benefit of the jeopardy clause of the Constitution, and that 
after their acquittal in the tribunal assuming jurisdiction to 
try them for the crime of murder they could not thereafter, in 
any appellate tribunal, deriving its authority from the United 
States, be again tried for that crime or for any crime more se- 
rious than the one of which they were convicted in the court 
of first instance. 

But I dissent from the opinion and judgment of the court in 
the present case upon the broader ground that, as the Consti- 
tution of the United States is the supreme law of the land; as 
that instrument declares that except in cases arising in the land 
or naval forces, or in the militia when in actual service in time 
of war or public danger, ‘‘no person shall be held to answer for 
a capital or otherwise infamous crime, unless on a presentment 
or indictment of a grand jury,” and that ‘“‘the trial of all 
crimes, except in cases of impeachment, shall be by jury;” 
and as the people of the Philippine Islands are as much under 
the authority and jurisdiction of the United States as are the 
people within the limits of the several States and of the or- 
ganized Territories of the United States, the prosecution of the 
accused, based only upon the written complaint of an individ- 
ual, filed with a justice of the peace, and their trial by a single 
judge, was without authority of law, and a nullity from begin- 
ning to end. I repeat substantially what has been said by me 
in former cases, that no person, within the territory and sub- 
ject to the sovereign jurisdiction of the United States, can be 
legally deprived of his life or liberty for crime committed by 
him against the United States, except in the mode prescribed 
by the Constitution of the United States. I am unable to per- 
ceive how a principle declared by the supreme law of the land 
to be essential in all prosecutions for crime against the United 
States can be recognized as applicable to a part of the people 
subject to the sovereign jurisdiction of the United States, and 
yet be denied to another part of the people equally subject to 
the national authority. No tribunal or officer deriving its au- 
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thority from the United States can disregard the mandatory 
injunctions of the Constitution by which the Government of 
the United States is created, and under the sanction of which 
alone that Government exists and performs its functions. It 
may be that the application of these principles to the Philip- 
pine Islands and to the people who inhabit them may, partic- 
ularly in criminal prosecutions, prove sometimes to be incon- 
venient. But no authority exists anywhere to set aside plain 
provisions of the supreme law of the land, and substitute the 
law of convenience for the written fundamental law. 


Mr. Justice McKenna, with whom concurs Mr. Justice 
Wuitr, dissenting. 


I am unable to concur in the judgment of the court. 

When the United States acquired the Philippine Islands the 
system of jurisprudence which prevailed there was different 
from our Anglo-Saxon jurisprudence. Trial by jury was un- 
known. The trial court, called the court of first instance, had 
full authority to find the facts and adjudge the law, subject, 
however, to a review by a higher court of both the facts and law. 

This system was continued substantially by the orders of the 
President and the act of July 1, 1902, providing for the gov- 
ernment of the Islands. 

Therefore when Kepner v. United States, 195 U.S. 100, was 
decided I was of opinion that under such a system there could 
be no justifiable foundation for the plea of autrefois acquit, re- 
sulting from a judgment of acquittal by the lower court, when 
such judgment had been reversed by the higher court; in other 
words, that there could be no foundation for the plea of autre- 
jois acquit arising from an acquittal in a case where the acquittal 
was subsequently reversed as a result of a right to review, not 
only the law but the facts, given by the very statutes which 
provided for the trial. The court, however, decided otherwise, 
and I joined in a dissent to the opinion. The Kepner case is 
not overruled. It is said to be so clearly distinguishable as 
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not to call for much attention. I think otherwise. What was 
the Kepner case, and what is this? 

Kepner was charged with the crime of embezzlement. He 
was tried in the court of first instance, without a jury, and 
acquitted. Upon the appeal of the United States to the Su- 
preme Court of the Philippine Islands the judgment of the 
court of first instance was reversed, and he was found guilty 
and sentenced to a term of imprisonment. This court reversed 
the judgment and discharged Kepner on the ground that by 
his trial in the court of first instance he had been in jeopardy, 
and to try him again upon the merits, even in an appellate 
court, was to put him a second time in jeopardy for the same 
offense. In the case at bar the plaintiffs in error were charged 
with murder. They were tried in the court of first instance 
without a jury. They were convicted of simple assault. They 
appealed to the Supreme Court, and that court reversed the 
judgment of the court of first instance and convicted them of 
murder in the second degree. I will not stop to demonstrate 
that the conviction of the lesser crime of assault was an ac- 
quittal of the greater charge of murder. It has been made 
unnecessary by clear concession in the opinion that plaintiffs 
in error were acquitted of murder. Indeed (though it probably 
makes no difference in principle) it was explicitly so found and 
pronounced in the judgment of the court of first instance. 
There is an exact parallel, therefore, between this case and the 
Kepner case in all particulars but one. In the Kepner case the 
appeal was by the United States; in the case at bar it was by 
the accused, and this difference is especially made the ground 
of decision. It is, in effect, held that because the defendants 
(plaintiffs in error) appealed and sought a review, as author- 
ized by the statute, of the minor offense for which they were 
convicted, the United States was given the right to try them 
for the greater offense for which they were acquitted. In some 
of the cases quoted in the opinion such a result is said to arise 
from the consent of the accused, deemed to be given by taking 
an appeal. An accused would not purposely and consciously 
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appeal from an acquittal of a grave crime and cast from him- 
self the immunity that such an acquittal gives him. Should 
such consent be imputed? Let it be remembered that we are 
dealing with a great right, I may even say a constitutional 
right, for the opinion of the court discusses the case as though 
it were from a Circuit Court of the United States. Should such 
a right be narrowly or grudgingly considered? Should it be 
put in balance with other rights and lost by their exercise? I 
think that the guarantees of constitutions and laws should not 
be so construed. The life and liberty of the citizen are pre- 
cious things—precious to the State as to the citizen, and concern 
for them is entirely consistent with a firm administration of 
criminal justice. I submit that the State seeks no convictions 
except in legal ways, and because it does not it affords means 
of review of erroneous rulings and judgments, and freely affords 
such means. It does not clog them with conditions or forfeit 
by their exercise great and constitutional rights. Yet in my 
judgment such is the effect of the decision just rendered. 

The opinion says that as the accused takes up the whole 
record for review, ‘“‘he thereby waives the benefit of the pro- 
visions in question (once in jeopardy) for the purpose of at- 
tempting to gain what he thinks is a greater benefit, viz., a 
review and reversal by the higher courts of the judgment of 
conviction.” I repeat again, that constitutional guarantees 
and statutory remedies should not be put in such barter; that 
a defendant should not be required to give up the protection 
of a just (it must be so regarded for the sake of the argument) 
acquittal of one crime as the price of obtaining a review of an 
unjust conviction of another crime. 

In the opinion in the Kepner case it was said: “‘It is not nec- 
essary to determine in this case whether the jeopardy provision 
in the Bill of Rights would have become a part of the law of 
the Islands without Congressional legislation.” Resting the 
decision on that legislation, the court further observed : “‘ How 
can it be successfully maintained that this expression of fun- 
damental rights, which have been the subject of frequent 
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adjudication in the courts of this country, and the maintenance 
of which has been ever deemed essential to our Government, 
could be used by Congress in any other sense than that which 
has been placed upon them in construing the instrument from 
which they were taken? 

“It is a well-settled rule of construction that language used 
in a statute which has a settled and well-known meaning, sanc- 
tioned by judicial decision, is presumed to be used in that sense 
by the legislative body. The Abbottsford, 98 U.S. 440.” 

If this language expresses a proper and determining test of 
once in jeopardy against the appeal of the United States, it 
must also be the test of once in jeopardy against the appeal of 
the accused in the case at bar. By that test the judgment 
should be reversed. Here and there may be found a decision 
which supports the exposition of once in jeopardy expressed in 
the opinion. Opposed to it is the general consensus of opinion 
of American text books on criminal law and the overwhelming 
weight of American decided cases. Which may we suppose 
Congress adopted in its legislation, the interpretation of a few 
cases (able, it may be, and highly sanctioned by the reputation 
of the courts that delivered them), or the interpretation of the 
courts of a large number of the States of the Union? See cases 
in the margin." 


Tue Curer Justice also dissented. 





1 Alabama—Bell v. State, 48 Alabama, 684; Berry v. State, 65 Alabama, 117; 
Sylvester v. State, 72 Alabama, 201. 

California—People v. Gilmore, 4 California, 376; People v. Apgar, 35 Cali- 
fornia, 389; People v. Gordon, 99 California, 227. 

Florida—.Johnson v. State, 27 Florida, 245; Golding v. State, 31 Florida, 262. 

Illinois— Brennan v. People, 15 Illinois, 511; Barnett v. People, 54 Illinois, 
325. 

Iowa—State v. Tweedy, 11 Iowa, 350; State v. Helm, 92 Iowa, 540. 

Louisiana—State v. Dennison, 31 La. Ann. 847; State v. Victor, 36 La. Ann. 
978. 

Michigan—People v. Knapp, 26 Michigan, 112, 114; People v. Comstock, 
55 Michigan, 405, 407. 

Minnesota—State v. Lessing, 16 Minnesota, 75. 
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Semble a bill for partition cannot be made the means of trying a disputed 
title. 

If upon a bill of partition a defendant claims a paramount title and posses- 
sion on grounds which give color to his claim and against which the 
plaintiffs at least are not entitled to equitable relief, the proper course 

is to suspend the bill and give the plaintiffs an opportunity to sue at law. 








Mississippi— Morris v. State, 8 8. & M. 762; Hurt v. State, 25 Mississippi, 378. 

Missouri—Prior to alteration effected by constitutional amendment of 1875 
(as to which see State v. Simms, 71 Missouri, 538), in State v. Ross, 
29 Missouri, 32; State v. Kattlemann, 35 Missouri, 105; State v. Brannon, 
55 Missouri, 63. 

New York—Prior to alteration effected by the Code of Procedure (as to 
which see People v. Palmer, 109 N. Y. 413), in Guenther v. People, 24 
N. Y. 100; People v. Dowling, 84 N. Y. 478; and see People v. Cignarale, 
110 N. Y. 23, 30. 

Oregon—State v. Steeves, 29 Oregon, 85. 

Tennessee—Campbell v. State, 9 Yerg. 333; Slaughter v. State, 6 Humph. 
410, 415. 

Texas—Jones v. State, 13 Texas, 168. 

Virginia—Before alteration by statute (as to which see Briggs v. Common- 
wealth, 82 Virginia, 554), doctrine enforced in Stuart v. Commonwealth, 
28 Gratt. 950. Reinstated by later statute, as to which see Forbes 
v. Commonwealth, 90 Virginia, 550, and Benton v. Commonwealth, 91 
Virginia, 782. 

Washington—Siate v. Murphy, 13 Washington, 229. 

Wisconsin—State v. Martin, 30 Wisconsin, 216; State v. Hill, 30 Wisconsin, 
416; State v. Belden, 33 Wisconsin, 120. (But not in cases of misde- 
meanors—/asmussen v. State, 63 Wisconsin, 1.) 


Georgia, owing to constitutional provisions, and by statute in the States 
of Indiana, Kansas and Kentucky, when a new trial is granted on motion 
of an accused he may be tried again for the greater offense of which he was 
acquitted on the first trial (Morris v. State, 1 Biackf. 37; Veatch v. State, 
60 Indiana, 291; State v. McCord, 8 Kansas, 232; Commonwealth v, Arnold, 
83 Kentucky, 1), 
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If a bill for partition is dismissed for laches and want of jurisdiction as 
against a defendant claiming a paramount title, and afterwards the 
court proceeds to decree a partition and sale, the dismissal is not a bar 
to a subsequent petition of the defendant to come in and oppose the 
creation of a cloud upon his title. 

A decree confirming and adopting a report of commissioners recommend- 
ing a conveyance of part of the land to certain of the parties and a sale 
of the residue and distribution of the proceeds as thereafter ordered 
when the sale was confirmed by the court, is not a final decree. 


THE facts are stated in the opinion. 


od 


Mr. Leo Simmons for appellant in No. 7 
No. 451. 


2 and appellee in 


Mr. John E. Roller pro. se, with whom Mr. J. O. B. Roller 
was on the brief, for intervenor and appellee in No. 72 and for 
appellant in No. 451. 


Mr. Justice Homes delivered the opinion of the court. 


This is an appeal from a decree dismissing a bill brought by 
the Clarks for partition of certain land in the District of Colum- 
bia, and a cross appeal by Roller, to protect his rights in case 
the whole record should be held to be brought up by the appeal. 
A short history of the case is necessary to make the questions 
intelligible. The bill was filed on November 24, 1893. On 
January 23, 1894, Roller petitioned to be made a party on the 
ground that he claimed the title, and two days later his petition 
was granted. On February 13 he answered, setting up a tax 
title in himself and the exercise of all rights of ownership and 
possession for nearly half a century, and also a previous decree 
between the parties. By a supplemental bill the plaintiffs al- 
leged defects in the tax title and prayed that it might be de- 
clared void. The previous decree referred to was rendered in 
an earlier suit, which was like the present, except that it made 
Roller a party. In that suit Roller demurred on the grounds 
of laches and that the bill ought not to be maintained until the 
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plaintiffs had established their title at law, and the bill was 
dismissed as against Roller in general terms. There was tes- 
timony that the judge stated that he dismissed the bill for 
laches and on the other grounds set up. 

On May 5, 1896, the present bill was dismissed as to Roller, 
on the grounds that the court had no jurisdiction as against 
him, that the bill was made multifarious by joining him, and 
that the plaintiffs were barred from equitable relief against him 
by laches. The next day the court ordered partition and ap- 
pointed commissioners. The same month Roller entered an 
appeal from these decrees, which, however, was dismissed on 
October 24, 1898, for failure to give security for costs. On 
May 29, 1896, the commissioners made return, and on June 30, 
1896, their report was confirmed. A conveyance of a part of 
the property was ordered, and a sale of the rest. It was fur- 
ther ordered that, on a ratification of the sale by the court and 
payment, the purchase money should be brought into court to 
be disposed of under its direction. A sale was not advertised 
until June, 1901. On July 26, 1901, Roller made a new appli- 
cation to come in, on the ground that the proceedings should 
have stopped after the decision and decree as to him, that he 
was in possession, and that the sale had not taken place, and 
if it did would be a cloud upon his title. On September 9, 1901, 
answers were filed to this petition, denying Roller’s title and 
possession, and setting up that the possession was in one of the 
defendants in partition, and that the matters alleged had been 
adjudicated by the decrees in the cause. On November 6, of 
the same year, Roller’s new petition was denied by the Supreme 
Court. He appealed, and in 1902, the mandate being filed on 
February 20, 1903, the decree of the Supreme Court was re- 
versed by the Court of Appeals of the District, and the cause 
was remanded for further proceedings not inconsistent with the 
opinion of the court. The opinion is reported 19 App. D. C. 
539. 

In that opinion it was stated that the proper course was to 
suspend proceedings under the bill in order to give the com- 

















544 OCTOBER TERM, 1905. 


Opinion of the Court. 199 U.S. 


plainants reasonable time to establish their title at law. An 
application for rehearing was denied, and it was stated that the 
plaintiffs virtually conceded that the decree of partition was at 
least premature, but relied on the ground that it became final 
at the expiration of the term at which it was rendered. The 
plaintiffs, on November 27, 1903, filed a paper alleging that 
they were in possession and that the matter was adjudicated 
as against Roller, and stood upon the record. Thereupon, on 
January 6, 1904, a final decree was entered by the Supreme 
Court, dismissing the bill without prejudice. This was affirmed 
by the Court of Appeals on May 24, 1904. From the latter 
decree the parties have taken the present appeals. It will be 
seen from what had preceded that the bill was dismissed be- 
cause the plaintiffs, by their election of November 27, 1903, 
had declined to accept the suggested suspension of the bill and 
to proceed at law. The question is whether, generally, and 
specially in the stage the case had reached, the condition at- 
tached to further proceeding with this cause was right. 

A preliminary question is raised by the defendant Roller, who 
argues that the previous decree of the Court of Appeals revers- 
ing the denial of his petition to come into the case a second 
time was a final decree and settled the merits of the case. No 
doubt it did pass upon the merits as we have explained, but it 
was not a final decree. It contemplated and required further 
proceedings, and not until the plaintiffs had elected to stand 
upon the record could it be known what those proceedings 
would be. Only then was it determined that the bill should 
be dismissed rather than suspended with a possibility that after 
a suit at law the partition might go on. 

It was adjudicated in the other suit that the plaintiffs were 
not entitled to have Roller’s claims disposed of summarily as 
an incident to a suit for partition, and therefore they cannot 
be heard to maintain in this suit that those claims are absurd. 
Indeed, whatever may be the final result, it is obvious that 
Roller shows a good deal more than a naked averment of title. 
That he holds under a tax sale is not disputed, although it is 























CLARK v. ROLLER. 545 


199 U.S. Opinion of the Court. 


argued that the sale was void. He kept the land fenced from 
shortly after his purchase in 1887 into 1892, and he sets up that 
his possession continued when the suit was brought. He paid 
the taxes on the land, except for one year, and he says that the 
payment for that year was omitted by oversight. So far as 
general principles go we certainly should not reverse the deci- 
sion of the Court of Appeals that the petitioners ought to estab- 
lish their title at law before partition should be decreed. Wii- 
kin v. Wilkin, 1 Johns. Ch. 111. Giffard v. Williams, L. R. 
5 Ch. 546. ‘“‘A bill for partition cannot be made the means 
of trying a disputed title.” Bolton v. Bolton, L. R. 7 Eq. 298a, 
300. Potter v. Waler, 2 De G. & Sm. 410, 417. 

It would seem from what we have quoted that this was pretty 
nearly admitted before the Court of Appeals, but it was and is 
argued that the point was not open. It is said in the first place 
that when the bill was dismissed as against Roller, on May 5, 
1896, that was a final decree as to him, and that he could not 
be heard later in this court. No doubt the decree was final as 
to what it decided, and he is not likely to quarrel with it. But 
it would be an extraordinary result of a decision that nothing 
could be done to a party’s prejudice in a suit, if it were held to 
preclude him from reappearing at a later stage to protest when 
the court was about to cast a cloud upon his title. If later 
unexpected features arose, we see nothing in the dismissal of 
the bill as against Roller to prevent his again being heard. 
That dismissal gave him a right to expect that a sale of prop- 
erty to which he was recognized as having a colorable claim 
would not be ordered until the title of the plaintiffs was made 
good. Even if he properly should have been allowed to remain 
a party to the bill in order to make sure that no decree should 
be made prejudicial to his rights, as to which we need not ex- 
press an opinion, the dismissal of him from the suit, on the 
ground that no such decree could be made, cannot be turned 
into a weapon against him to prevent his objecting to the de- 
cree when it is made in fact. 

It is argued further that the decree of June 30, 1896, con- 

VOL. CXCIX—55 








546 OCTOBER TERM, 1905. 


Opinion of the Court. 199 U.8. 


firming the commissioners’ report, was final. But this cannot 
be so. The set off of a parcel to certain parties was part of a 
scheme of division by which other parties were to be paid in 
money, and those to whom the land was set off were to receive 
a small additional sum. The whole plan, therefore, was de- 
pendent upon a sale of the remaining land, which had not taken 
place, and which required the confirmation of the court. If the 
sale produced a much smaller sum than expected, the set-off 
necessarily would fall, and a new order would be required. The 
whole matter was in fieri, and subject to change if for any rea- 
son it became necessary or desirable to change the plan. See 
Iowa v. Illinois, 151 U. 8. 238; McGourkey v. Toledo & Ohio 
Central Ry. Co., 146 U.S. 536; Keystone Manganese & Iron Co. 
v. Martin, 182 U.S. 91. In Willard v. Willard, 145 U.S. 116, 
it is true, an appeal was entertained from a general decree of 
sale for partition. The question whether the decree was final 
was not considered, but there there was no such element of 
uncertainty in the scheme as in the present. Whatever the 
result of this sale it was the proper means of division and was 
to take place in any event. 

The argument took a wider range than the matters which we 
have discussed, but we deem nothing further material for the 
decision of the case. The defendant Roller seeks to have us 
now consider his title and declare it good. But it is obvious 
that he gets all that he can hope for by his intervention when 
partition is postponed to a trial at law. With regard to the 
plaintiffs’ contention that they are in possession, if they desire 
to rest on that they can. If they prefer to sue and to settle the 
matter, it is not likely that Roller will deny the possession which 
in this case he affirms. But to secure the plaintiffs’ rights the 
decree may be modified so as to allow them a reasonable time 
to sue, the bill to be dismissed unless they do so, and it may be 
made a condition of the decree that in case a suit is brought 
Roller shall admit that he is in possession as he now avers. 

Decree modified and affirmed. 




















RIGGINS v. UNITED STATES. 547 


199 U.S. Statement of the Case. 


RIGGINS v. UNITED STATES. 


APPEAL FROM THE CIRCUIT COURT OF THE UNITED STATES FOR 
THE NORTHERN DISTRICT OF ALABAMA, 


No. 169. Submitted November 9, 1905.—Decided December 11, 1905. 


The writ of habeas corpus will not issue unless the court under whose war- 
rant petitioner is held is without jurisdiction, nor can the writ be used 
merely to correct errors. 

The writ will not be granted when there is a remedy by writ of error or 
appeal, except in rare and exceptional cases, and where, as in this case, 
nothing in the record discloses special circumstances justifying a de- 
parture from the regular course, the writ should be quashed and the 
petition dismissed. 


Riaerns and Powell were indicted under §§ 5508, 5509, Re- 
vised Statutes, in the District Court for the Northern Division 
of the Northern District of Alabama, at the October Term, 
1904, thereof; and on the twenty-fourth day of October, 1904, 
the indictment was remitted to the next session of the Circuit 
Court in and for that Division and District by order of the Cir- 
cuit Court, the District Judge presiding. A capias was issued 
to take Riggins into custody to answer the indictment, Octo- 
ber 26, 1904. On the same day a severance was ordered as 
between Powell and Riggins, and thereupon Riggins filed his 
petition for habeas corpus; the writ was issued; the marshal 
made his return; the Circuit Court, held by the District Judge, 
heard the case and discharged the writ and remanded Riggins 
to custody; a bill of exceptions was signed and sealed, and an 
appeal to this court was prayed, allowed and perfected, by the 
giving of a bond in the penal sum of two hundred and fifty 
dollars, which was approved by the judge; certificate of certain 
questions of jurisdiction was filed; as also assignments of error; 
and a citation was issued and served; all on the said twenty- 
sixth day of October, 1904. The opinion of the District Judge 
will be found reported 134 Fed. Rep. 404. 
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The petition for habeas corpus alleged that Riggins was re- 
strained of his liberty by the United States marshal under the 
capias issued on the indictment, a copy of which capias was 
attached, as also a copy of the indictment. That indictment 
in brief set up that Riggins and others entered into a conspir- 
acy to take one Maples, a citizen of the United States of African 
descent, from the state officers, to whose custody he had been 
lawfully committed under a charge of murder, and to hang him 
until he was dead, and that said conspiracy was formed and its 
purpose executed because Maples was of African descent. The 
petition averred that the indictment charged no offense pun- 
ishable under the laws of the United States; that the indict- 
ment did not show that Riggins had violated any right, privi- 
lege or immunity guaranteed to Maples under the Constitution 
of the United States; or that any Federal law was violated 
providing for the punishment of such offense; and that it did 
not appear from the indictment that the conspiracy, combina- 
tion or confederation therein alleged was formed or entered into 
under any law of the State of Alabama, or that any law of that 
State authorized its citizens or other persons to enter into any 
conspiracy to injure, threaten or oppress Maples by denying to 
him, by reason of his race, the right, privilege and immunity of 
a trial by jury to determine his guilt or innocence on an indict- 
ment for murder pending against him in the courts of Alabama. 


Mr. Lawrence Cooper for appellant. 
Mr. Assistant Attorney General Purdy for the United States. 


Mr. CuieEr Justice Fuuter, after making the foregoing state- 
ment, delivered the opinion of the court. 


It is settled that the writ of habeas corpus will not issue unless 
the court under whose warrant petitioner is held is without 
jurisdiction, and that it cannot be used merely to correct errors. 
Ordinarily the writ will not be granted when there is a remedy 
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by writ of error or appeal, yet in rare and exceptional cases it 
may be issued, although such remedy exists. 

In New York v. Eno, 155 U.S. 89, it was held that Congress 
intended to invest the courts of the Union and the justices and 
judges thereof with power upon writ of habeas corpus to re- 
store to liberty any person within their respective jurisdictions 
held in custody, by whatever authority, in violation of the 
Constitution or any law or treaty of the United States; that 
the statute contemplated that cases might arise when the power 
thus conferred should be exercised during the progress of pro- 
ceedings instituted in a state court against the petitioner on 
account of the very matter presented for determination by the 
writ of habeas corpus; but that the statute did not imperatively 
require the Circuit Court by that writ to wrest the petitioner 
from the custody of the state officers in advance of his trial in 
the state court; and that while the Circuit Court had the power 
to do so, and could discharge the accused in advance of his 
trial, if restrained in violation of the Constitution, it was not 
bound in every case to exercise such power immediately upon 
application being made for the writ. The conclusion was that 
in a proper exercise of discretion the Circuit Court should not 
discharge the petitioner until the state court had finally acted 
upon the case, when it could be determined whether the ac- 
cused, if convicted, should be put to his writ of error or the 
question determined on habeas corpus whether he was restrained 
of his liberty in violation of the Constitution of the United 
States. 

These principles were fully discussed in the cases of the ap- 
peals of Royall from judgments in habeas corpus in the Circuit 
Court of the United States for the Eastern District of Virginia. 
117 U.S. 241. And in addition Royall made an original ap- 
plication to this court for a writ of habeas corpus, which was 
denied upon the grounds stated in the previous cases. 117 
U.S. 254. 

While special reasons may exist why this should be the rule 
in respect of proceedings in state courts, which are not appli- 
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cable to cases in the courts of the United States, nevertheless 
we have frequently applied the same principle to such eases, 
In re Chapman, 156 U. 8. 211; In re Lancaster, 137 U. 8. 393; 
In re Huntington, 137 U.S. 63; Ex parte Mirzan, 119 U. 8. 
584. 

In Chapman’s case we held that it was a judicious and salu- 
tary general rule not to interfere with proceedings pending in 
the courts of the District of Columbia or in the Circuit Courts 
of the United States in advance of their final determination. 
And we said: 

“We are impressed with the conviction that the orderly ad- 
ministration of justice will be better subserved by our declining 
to exercise appellate jurisdiction in the mode desired until the 
conclusion of the proceedings. If judgment goes against peti- 
tioner and is affirmed by the Court of Appeals and a writ of 
error lies, that is the proper and better remedy for any cause of 
complaint he may have. If, on the other hand, a writ of error 
does not lie to this court, and the Supreme Court of the Dis- 
trict was absolutely without jurisdiction, the petitioner may 
then seek his remedy through application for a writ of habeas 
corpus. We discover no exceptional circumstances which de- 
mand our interposition in advance of adjudication by the courts 
of the District upon the merits of the case before them.” 

In Jn re Lancaster, this court denied an application for leave 
to file a petition for habeas corpus in the circumstances stated 
in the opinion, which opinion was as follows: 

‘“‘The petitioners were indicted under sections 5508 and 5509 
of the Revised Statutes, on the 20th of November, 1890, in the 
Circuit Court for the Southern District of Georgia, and have 
been taken into custody. They have not invoked the action 
of the Cireuit Court upon the sufficiency of the indictment by 
a motion to quash or otherwise, but ask leave to file in this court 
a petition for a writ of habeas corpus, upon the ground that the 
matters and things set forth and charged do not constitute any 
offense or offenses under the laws of the United States, or cog- 
nizable in the Circuit Court, and that for other reasons the in- 
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dictment cannot be sustained. In this posture of the case we 
must decline to interfere.” 

We are of opinion that the rule therein laid down should have 
been followed by the Circuit Court. 

True, the present case is not one of the issue of the writ of 
habeas corpus in respect of confinement under state authority, 
nor of an application to this court for the writ, but is the case 
of custody taken under a capias issued on an indictment re- 
turned in the District Court and removed to the Circuit Court, 
and an application to that court for the writ before defendant 
had been compelled to take any step in the cause. 

Defendant might have raised his objections to the indictment 
by motion to quash or otherwise. If the indictment were held 
good, as we are advised by the opinion of the Circuit Court it 
would have been, defendant would have pleaded and gone to 
trial, and might have been acquitted. If convicted, the remedy 
by writ of error was open to him. 

There is nothing in this record to disclose that there were any 
special circumstances which justified a departure from the regu- 
lar course of judicial procedure. That departure is contrary 
to the views we have heretofore explicitly expressed, and if we 
acquiesce in this method of invoking our jurisdiction, we shall 
find ourselves obliged to decide questions in advance of final 
adjudication, contrary to the settled rule, and to many deci- 
sions we have heretofore announced upon the subject. 

If we should affirm or reverse the final order in this case, we 
should recognize a proceeding below, which we would not our- 
selves have entertained; and we are not disposed to hold that 
this manner of testing such questions as are argued here ought 
to have been pursued. 

Final order reversed and cause remanded with a direction to the 

Circuit Court to quash the writ of habeas corpus and dismiss 
the petition without prejudice. 




















552 OCTOBER TERM, 1905. 


Argument for Plaintiff in Error. 199 U. 8. 


THE PEOPLE OF THE STATE OF NEW YORK er rel. 
LIEBERMAN r. VAN DE CARR, WARDEN. 


ERROR TO THE SUPREME COURT OF THE STATE OF NEW YORK. 


No. 71. Argued November 9, 1905.—Decided December 11, 1905, 


A State has the right, in the exercise of the police power, and with a view 
to protect the public health and welfare, to make reasonable regulations 
in regard to such occupations as may, if unrestrained, become unsafe 
or dangerous, and the conferring of discretionary power upon admin- 
istrative boards to grant or withhold permission to carry on such a trade 
or business is not violative of the Fourteenth Amendment. There is 
no presumption that a power granted to an administrative board will be 
arbitrarily or improperly exercised, and this court will not interfere 
with the exercise of such a power where the record does not disclose any 
ground on which the board acted. 

It is primarily for the State to select the businesses to be regulated, and 
if those selected are proper subjects for regulation, those engaged therein 
are not denied the equal protection of the laws because other businesses 
are not subjected to similar regulations, provided all engaged in the 
same business are treated alike. 

Section 66 of the Sanitary Code of the City of New York, regulating the 
sale of milk in that city, as the same has been construed by the highest 
court of that state, held not violative of the Fourteenth Amendment as 
depriving those engaged in that business of their property without 
due process of law or denying them the equal protection of the laws. 


Tue facts, which involved the constitutionality of section 66 
of the Sanitary Code of the city of New York in regard to the 
sale of milk in that city, are stated in the opinion. 


Mr. Frank Moss for plaintiff in error: 

The section of the Sanitary Code involved in this action is 
unconstitutional and repugnant to the provisions of the Four- 
teenth Amendment. 

It is an ordinance enforced by the State, under section 1172 
of the city charter, which abridges the privileges and immuni- 
ties of citizens, and deprives persons of property without due 
process of law, and denies to persons the equal protection of the 
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laws. It is not designed to protect the health of the public, and 
is not in any view necessary, but is an instrument of oppression, 
which gives to the unelected Board of Health, arbitrary powers, 
the misuse of which cannot be corrected by mandamus, appeal 
or other legal proceedings. The Board of Health has unnec- 
essarily and unduly selected this business out of many others 
holding similar relations to the public, and has imposed its pro- 
hibition by the permit system on it alone. 

Section 66 puts the holding, keeping, selling and delivering 
of milk under the arbitrary and absolute power of the Board 
of Health, without declaring any lines or limits for the exer- 
cise of its prohibitive action, and it allows the Board to load 
its permits with conditions, the nature of which is not indicated 
or limited in the ordinance or in the code. 

The language of the section permits unjust discrimination 
and the evils of its abuse cannot be corrected by mandamus. 
Yick Wo v. Hopkins, 118 U.S. 356; People v. Noel, 187 Illinois, 
587; Grundling v. Chicago, 177 U. 8. 356; Dunham v. Roch- 
ester, 5 Cow. (N. Y.) 462; St. Paul v. Laidler, 2 Minnesota, 190; 
Richmond v. Dudley, 129 Indiana, 112; Plymouth v. Schultheis, 
135 Indiana, 339, 701; State v. Dubarry, 44 La. Ann. 1117; 
State v. Deffer, 45 La. Ann. 658; State v. Tenant, 110 N. Car. 
609. 

As to how such a statute should be construed the court below 
clearly erred in relying on Nechamous v. Warden, 144 N. Y. 539, 
and see Rochester v. West, 164 N. Y. 514, in which it was held 
that the validity of a statute is not to be determined by what 
has been done in a particular instance, but by what may be 
done under it. 


Mr. Theodore Connoly for defendant in error: 

The Fourteenth Amendment does not take away from the 
State the power to pass police regulations affecting the health, 
safety and morals of the people. Barbier v. Connolly, 113 U.S. 
27; Minneapolis &c. Ry. Co. v. Beckwith, 129 U. S. 26; Giozza 
v. Tiernan, 148 U.S. 657; Jones v. Brim, 165 U.S. 180. 
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The presumption which exists in favor of the constitution- 
ality of a statute is especially strong in the case of statutes in- 
tended for the protection of the health and comfort of the 
community, and it will be presumed that each state legislature 
has most knowledge of the needs of its people. Powell v. Penn- 
sylvania, 127 U. 8. 678, 684; Atkin v. Kansas, 191 U. 8. 207, 
223. 

One of the fundamental duties of the State is to exercise the 
police power to protect and preserve the health of its people. 
Commonwealth v. Alger, 7 Cush. 53; Beer Co. v. Massachusetts, 
97 U.S. 25; Hawkes v. New York, 170 U. 8. 189; Jacobson v. 
Massachusetts, 197 U. 8. 24. 

Health statutes which may be passed either by a state legis- 
lature or ordinances passed under legislative authority by the 
municipal departments of cities which regulate the conditions 
under which the supply of milk to the community may be had, 
are valid police statutes and within the power of the legisla- 
ture, or of their agents, the municipal corporations acting under 
statutory authority. Fisher v. St. Louis, 194 U. 8. 361; John- 
son v. Simonton, 43 California, 242, 249; State v. Schlenker, 112 
Iowa, 642; Kansas v. Cook, 38 Mo. App. 660; Sanders v. Com- 
monwealth, 25 Ky. Law Rep. 1165; Siate v. Fourcade, 45 La. 
Ann. 717; State v. Dupaquier, 46 La. Ann. 577; State v. Stone, 
46 La. Ann. 147; State v. Rogers, 95 Maine, 94; Deems v. Bal- 
timore, 80 Maryland, 164; State v. Broadbelt, 89 Maryland, 565; 
Commonwealth v. Farren, 9 Allen, 489; Commonwealth v. Nich- 
ols, 10 Allen, 199; Commonwealth v. Waite, 11 Allen, 264; Com- 
monwealth v. Evans, 132 Massachusetts, 11; Commonwealth v. 
Luscomb, 130 Massachusetts, 42; State v. Nelson, 66 Minnesota, 
166; State v. Creamery Co., 83 Minnesota, 284; Littlefield v. 
State, 42 Nebraska, 223; State v. Campbell, 64 N. H. 402; 
Shivers v. Newton, 45 N. J. L. 469; Polinsky v. People, 73 
N. Y. 65; People v. Cipperly, 37 Hun, 324; S. C. 101 N. Y. 
634; People v. West, 106 N. Y. 293; People v. Kibler, 106 
N. Y. 321; People v. Briggs, 114 N. Y. 56; People v. Biesecker, 
169 N. Y. 53; State v. Smith, 10 R. 1. 258; State v. Smyth, 14 
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R. I. 100; State v. Groves, 15 R. I. 208; Norjolk v. Flynn, 
101 Virginia, 473. 

As to the constitutionality of the Agricultural Law, Laws, 
1893, ch. 338; Laws, 1900, ch. 101, creating a standard of pure 
milk in that State, see People v. Bowen, 182 N. Y. 10. In an 
unbroken line of decisions the New York Court of Appeals has 
sustained the validity of the milk laws. 

Similar legislation regulating the sale and standard of oleo- 
margarine has also received uniform support from the courts. 
Powell v. Pennsylvania, 127 U. 8S. 678; Plumley v. Massachu- 
setts, 155 U.S. 461; Schollenberger v. Pennsylvania, 171 U.S. 1; 
Capital City Dairy Co. v. Ohio, 183 U.S. 238; In re Brosnahan, 
18 Fed. Rep. 62; Armour Packing Co. v. Snyder, 84 Fed. Rep. 
136; Cook v. State, 110 Alabama, 40; State v. Armour Packing 
Co., 100 N. W. Rep. (Iowa) 59; State v. Rogers, 95 Maine, 94; 
McAllister v. State, 72 Maryland, 390; Pierce v. State, 63 Mary- 
land, 592; Fox v. State, 89 Maryland, 381; Wright v. State, 88 
Maryland, 436; Commonwealth v. Huntley, 156 Massachusetts, 
236; People v. Rotter, 91 N. W. Rep. (Mich.) 167; Butler v. 
Chambers, 36 Minnesota, 69; State v. Horgan, 55 Minnesota, 
183; Wiedman v. State, 56 N. W. Rep. 688; State v. Addington, 
77 Missouri, 110; State v. Bockstruck, 136 Missouri, 335; Beha v. 
State, 93 N. W. Rep. (Neb.) 155; State v. Marshall, 64 N. H. 
549; State v. Collins, 45 Atl. Rep. (N. H.) 1080; State v. 
Ball, 70 N. H. 40; State v. Newton, 50 N. J. L. 534; People v. 
Arensberg, 105 N. Y. 123; Palmer v. State, 39 Ohio St. 236; 
State v. Ransick, 62 Ohio St. 283; Commonwealth v. Weiss, 139 
Pa. St. 247; Commonwealth v. Van Dyke, 13 Pa. Sup. Ct. 484; 
Commonwealth v. McCann, 14 Pa. Sup. Ct. 221; Commonwealth 
v. Diefenbacher, 14 Pa. Sup. Ct. 264; State v. Meyer, 42 
W. Va. 822. 

So as to statutes regulating the production and sale of lard. 
State v. Snow, 81 Iowa, 642; State v. Aslesen, 50 Minnesota, 5. 

Similar legislation affecting the production and manufacture 
of vinegar has also been sustained. People v. Girard, 145 N. Y. 
105; People v. Niagara Fruit Co., 75 App. Div. N. Y. 11, aff'd 
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173 N. Y. 629; People v. Heinze Co., 90 App. Div. N. Y. 408; 
People v. Windholz, 92 App. Div. N. Y. 569; People v. Worden 
Grocery Co., 118 Michigan, 604; Weller v. State, 53 Ohio St. 77. 

Statutes regulating the standard of baking powder were up- 
held in Stolz v. Thompson, 44 Minnesota, 271; State v. Sherod, 
83 N. W. Rep. 417; 80 Minnesota, 446; Missouri v. Layton, 
160 Missouri, 474; S. C., 187 U.S. 356. As to the adulteration 
of coffee see Crossman v. Lurman, 192 U. 8. 189. 

Wherever the legislature in its wisdom, with a view to pro- 
tecting the health of the people and impelled solely by this de- 
sire, has controlled the manufacture, production and supply of 
articles of food, the courts have been unanimous in upholding 
the constitutionality of these health enactments. 

The performance by boards of health of the duties intrusted 
to their care by the state legislature, although the fulfillment 
of these responsibilities carry with it the exercise of a reason- 
able discretion, is not a delegation of legislative power reposed 
solely in the legislature, but an exercise of administrative and 
ministerial functions by agents best qualified to understand the 
conditions of the case and to appreciate the necessities of the 
exercise of their power. Cases supra and Dent v. West Vir- 
ginia, 129 U. 8. 114; Crowley v. Christensen, 137 U.S. 91; Field 
v. Clark, 143 U.S. 649; In re Kollock, 165 U.S. 526; Davis v. 
Massachusetts, 167 U.S. 43; Wilson v. Eureka City, 173 U.S. 
32; Gundling v. Chicago, 177 U. 8. 183; Fisher v. St. Louis, 
194 U. S. 361; In re Flaherty, 105 California, 558; Fitts v. At- 
lanta, 67 L. R. A. 803; Blue v. Beach, 155 Indiana, 121; Isen- 
hour v. State, 157 Indiana, 517 ; Hengehold v. Covington, 57 8. W. 
Rep. 495; State v. Broadbelt, 89 Maryland, 565; Love v. Judge 
of Recorders’ Court, 128 Michigan, 552; Commonwealth v. Plai- 
sted, 148 Massachusetts, 375; Polinsky v. People, 73 N. Y. 65; 
State v. Briggs, 77 Pac. Rep. (Or.) 750. 

The classification of milk dealers is a proper one and works 
no discrimination. It is properly left to the judgment and dis- 
cretion of the Board of Health. Cases supra and Slaughter- 
house Cases, 16 Wall. 36; Missouri v. Lewis, 101 U. 8. 22; Soon 
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Hing v. Crowley, 113 U. 8. 703; Missouri Pacific Ry. Co. v. 
Humes, 115 U. 8. 512, 519; Hayes v. Missouri, 120 U. 8S. 68; 
Missouri &c. Ry. Co. v. Mackey, 127 U. S. 205; Walston v. 
Nevin, 128 U.S. 578; Bell’s Gap Ry. Co. v. Pennsylvania, 134 
U. S. 232; Crowley v. Christensen, 137 U.S. 86; Pacific Exp. 
Co. v. Seibert, 142 U.S. 339; Columbus &c. Ry. Co. v. Wright, 
151 U. S. 470; Marchant v. Penn. Ry. Co., 153 U. 8. 380; 
St. Louis &c. Ry. Co. v. Mathews, 165 U. 8. 1; Jones v. Brim, 
165 U. S. 180; Central Loan &c. Co. v. Commission Co., 173 
U.S. 84. 


Mr. Justice Day delivered the opinion of the court. 





Simon Lieberman was arrested and held for trial by a magis- 
trate of the city of New York, charged with violating section 66 
of the sanitary code of New York city. After being committed 
to the custody of the warden of the city prison, plaintiff in error 
sued out a writ of habeas corpus. 

At the hearing before a justice of the Supreme Court at spe- 
cial term the writ was dismissed and the prisoner remanded to 
the custody of the warden. Upon appeal to the Appellate Di- 
vision of the Supreme Court the order of the special term was 
affirmed. This judgment was affirmed by the Court of Appeals 
of the State of New York, 175 N. Y. 440, and the case remitted 
to the Supreme Court, where judgment was entered on the re- 
mittitur. The case was then brought here by writ of error. 

The section of the sanitary code complained of is as follows: 

“Sec. 66. No milk shall be received, held, kept, either for 
sale or delivered in the city of New York, without a permit in 
writing from the board of health, and subject to the conditions 
thereof.” 

The violation of the sanitary code is made a misdemeanor. 
That the board of health had power to pass the sanitary code, 
which includes this section, is not open to question here, as it 
has been affirmatively decided in the state court. The objec- 
tions on Federal grounds for our consideration are twofold; 
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first, that the section under consideration devolves upon the 
board of health absolute and despotic power to grant or with- 
hold permits to milk dealers, and is, therefore, not due process 
of law; second, that singling out the milk business for regula- 
tion is a denial of the equal protection of the laws to people 
engaged therein. 

The record discloses that the plaintiff in error, engaged in 
selling milk in the city of New York before his arrest, had a 
permit, which was revoked by the board of health. He was 
thereafter found engaged through an agent in selling milk with- 
out a permit. In the testimony it appears in a conversation 
between the plaintiff in error and an inspector in the depart- 
ment of health, the latter admitted that Lieberman’s milk 
“stood well.” 

The right of the State to regulate certain occupations which 
may become unsafe or dangerous when unrestrained, in the 
exercise of the police power, with a view to protect the public 
health and welfare, has been so often and so recently before 
this court that it is only necessary to refer to some of the cases 
which sustain the proposition that the State has a right, by 
reasonable regulations, to protect the public health and safety. 
Beer Co. v. Massachusetts, 97 U.S. 25; New Orleans Gas Co. v. 
Louisiana Light Co., 115 U. 8. 650; Crowley v. Christensen, 137 
U. S. 86; Lawton v. Steele, 152 U. S. 133; Jacobson v. Massa- 
chusetts, 197 U.S. 11; and Reduction Co. v. Sanitary Reduction 
Works, ante p. 8306; Gardner v. Michigan, ante p. 325 decided 
at this term. 

The contention of counsel for appellant is not that a business 
so directly affecting the health of the inhabitants of the city as 
the furnishing of milk may not be the subject of regulation 
under the authority of the State, but that the Court of Appeals 
of New York has sustained this right of regulation to the ex- 
tent of authorizing the board of health to exercise arbitrary 
power in the selection of those it may see fit to permit to sell 
milk under the section quoted; and thus construed it works 
the deprivation of the plaintiff in error’s liberty and property 
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without due process of law. We do not so understand the de- 
cision of the highest court of New York. As we read it the 
authority sustained is the grant of power to issue or withhold 
permits in the honest exercise of a reasonable discretion. In 
the opinion of the Appellate Division, whose judgment was 
affirmed in the Court of Appeals, it was said: 

“Such regulations, however, should be uniform, and the 
board should not act arbitrarily; and if this section of the sani- 
tary code vested in them arbitrary power to license one dealer, 
and refuse a license to another similarly situated, undoubtedly 
it would be invalid, Yick Wo v. Hopkins, 118 U.S. 356; Gund- 
ling v. Chicago, 177 U.S. 183; Noel v. People, 187 Illinois, 587; 
Dunham v. Trustees of Rochester, 5 Cow. 462; City of Brooklyn 
v. Breslin, 57 N. Y. 591; but such was not its purpose, nor is 
that its fair construction. 

‘“‘Tt is unnecessary now to determine whether the action of 
the board in refusing or revoking such a permit would be judi- 
cial and thus reviewable by mandamus or certiorari, or whether, , 
if the authority should be arbitrarily or improperly exercised, 
the only remedy would be an application for the removal of the 
officers; for those are questions that may arise in the admin- 
istration of the law, but do not go to its validity. The section, 
properly construed, does not permit unjust discrimination, and, 
therefore, it is valid.” 

The Court of Appeals, affirming the decision of the Appellate 
Division, did not speak with equal emphasis upon this point, 
but it leaves no doubt that it sustained the statute as author- 
izing the exercise of a reasonable discretion. While that court 
held that the discretion to grant or withhold permits might be 
vested in a board of health with opportunities to know and 
investigate local conditions and surroundings, it further said: 

“In the case before us the requirement of section 66 of the 
sanitary code that the relator should not sell milk without a 
permit is reasonable and violates neither Federal nor state 
Constitution, is in accordance with law and long established 
precedent. 











560 OCTOBER TERM, 1905. 


Opinion of the Court. 199 U.S. 


“In the argument of this case several questions have been 
discussed that are not presented by the appeal. It is, for in- 
stance, argued that even conceding a permit to be necessary, 
the provision that the holder is to be ‘subject to the conditions 
thereof,’ cannot be sustained for a variety of reasons suggested. 

“Tt is a complete answer that the form of the permit is not 
in the record; it does not appear that it has, attached to it, 
conditions reasonable or otherwise. We consequently express 
no opinion on the subject. 

“What we have already said applies with equal force to the 
argument that the permit might be loaded with conditions, the 
nature of which is not limited or stated; that it may be used to 
build up monopoly, to help a favored few as opposed to the 
many; that there is no other statute which presents such pos- 
sibilities for blackmail and oppression. These and many other 
like criticisms are indulged in by appellant. 

“Tf the question was before us, the well-settled canon of con- 
struction permits of no such argument. 

“Tt is presumed that public officials will discharge their du- 
ties honestly and in accordance with the rules of law.” 

We do not think that this language leaves any question as to 
disposition of the highest court of New York to prevent the 
oppression of the citizen, or the deprivation of his rights, by an 
arbitrary and oppressive exercise of the power conferred. That 
this court will not interfere because the States have seen fit to 
give administrative discretion to local boards to grant or with- 
hold licenses or permits to carry on trades or occupations, or 
perform acts which are properly the subject of regulation in the 
exercise of the reserved power of the States to protect the health 
and safety of its people there can be no doubt. In Davis v. 
Massachusetts, 167 U.S. 43, an ordinance of the city of Boston 
providing that no person shall make any public address in or 
upon the public grounds, except in accordance with a permit 
from the mayor, was held not in conflict with the Fourteenth 
Amendment to the Constitution of the United States. In Wil- 
son v. Eureka City, 173 U.S. 32, an ordinance requiring persons 
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to obtain written permission from the mayor or president of 
the city council, or in their absence a councillor, before moving 
a building upon any of the public streets of the city, was sus- 
tained as not violative of the Federal Constitution. In the 
opinion of the court a number of instances were given in which 
acts were prohibited except with the consent of an administra- 
tive board, and which were sustained as proper exercises of the 
police power. In Gundling v. Chicago, 177 U.S. 183, an ordi- 
nance was sustained permitting the mayor to license persons 
to deal in cigarettes when he was satisfied that the person ap- 
plying for the license was of good character and reputation and 
a suitable person to be intrusted with their sale. And in the 
recent case of Jacobson v. Massachusetts, 197 U.S. 11, this court 
sustained a compulsory vaccination law which delegated to the 
boards of health of cities or towns the determination of the ne- 
cessity of requiring the inhabitants to submit to compulsory 
vaccination. And in Fischer v. St. Louis, 194 U. S. 361, an 
ordinance of the city of St. Louis providing that no dairy or 
cow stable should thereafter be built or established within the 
limits of the city, and no such stable not in existence at the 
time of the passage of the ordinance should be maintained on 
any premises, unless permission should have been first obtained 
from the municipal assembly by ordinance, was sustained as a 
proper exercise of the police power. After sustaining the right 
to vest in a board of men acquainted with the local conditions 
of the business to be carried on, power to grant or withhold 
permits, this court said: 

“Tt has been held in some of the state courts to be contrary 
to the spirit of American institutions to vest this dispensing 
power in the hands of a single individual, Chicago v. Trotter, 
136 Illinois, 430; Matter of Frazee, 63 Michigan, 396; State v. 
Fisk, 9 R. 1. 94; Baltimore v. Radecke, 49 Maryland, 217 ; Sioux 
Falls v. Kirby, 6 8. Dak. 62, and in others that such authority 
cannot be delegated to the adjoining lot owners. St. Louis v. 
Russell, 116 Missouri, 248; Ex parte Sing Lee, 96 California, 354. 
But the authority to delegate that discretion to a board ap- 

VoL. cxcix—36 
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pointed for that purpose is sustained by the great weight of 
authority, Quincy v. Kennard, 151 Massachusetts, 563; Com- 
monwealth v. Davis, 162 Massachusetts, 510, and by this court 
the delegation of such power, even to a single individual, was 
sustained in Wilson v. Eureka City, 173 U. 8. 32, and Gundling 
v. Chicago, 177 U.S. 183.” 

These cases leave in no doubt the proposition that the con- 
ferring of discretionary power upon administrative boards to 
grant or withhold permission to carry on a trade or business 
which is the proper subject of regulation within the police power 
of the State is not violative of rights secured by the Fourteenth 
Amendment. There is no presumption that the power will be 
arbitrarily exercised, and when it is shown to be thus exercised 
against the individual, under sanction of state authority, this 
court has not hesitated to interfere for his protection, when the 
case has come before it in such manner as to authorize the in- 
terference of a Federal court. Yick Wo v. Hopkins, 118 U. 8. 
356. In the case of Jacobson v. Massachusetts, supra, it was 
insisted that the compulsory vaccination ordinance was broad 
enough to require a person to submit to compulsory vaccina- 
tion when his physical condition might be such as to render 
such treatment dangerous to life and even cruelly oppressive. 
But it was held that the case presented no such situation; that 
the person complaining of the enforcement of the ordinance 
was, for aught that appeared, an adult in good health and a 
proper subject for vaccination; that the Supreme Court of 
Massachusetts had not sustained the authority of the board in 
the extreme case supposed, and that the individual complaining 
made no case wherein the operation of the statute deprived him 
of his constitutional right of protection. So, in the present 
case, there is nothing in this record to show why the permit 
which had been granted to the plaintiff in error was revoked or 
the conditions upon which, in the exercise of the power con- 
ferred by section 66, a permit to carry on the business was 
granted or withheld. It is true that a conversation was proved 
in which the milk inspector said to Lieberman that the milk 














LIEBERMAN v. VAN DE CARR. 
199 U.S. Opinion of the Court. 


sold by him “stood well;” but there is nothing to show upon 
what ground the action of the board was taken. For aught 
that appears he may have been conducting his business in such 
wise, or with such surroundings and means, as to render it dan- 
gerous to the health of the community, or his manner of selling 
or delivering the milk may have been objectionable. There is 
nothing in the record to show that the action against him was 
arbitrary or oppressive and without a fair and reasonable exer- 
cise of that discretion which the law reposed in the board of 
health. We have, then, an ordinance which, as construed in 
the highest court of the State, authorizes the exercise of a legal 
discretion in the granting or withholding of permits to transact 
a business, which, unless controlled, may be highly dangerous 
to the health of the community, and no affirmative showing 
that the power has been exerted in so arbitrary and oppressive 
a manner as to deprive the appellant of his property or liberty 
without due process of law. 

In such cases it is the settled doctrine of this court that no 
Federal right is invaded, and no authority exists for declaring 
a law unconstitutional, duly passed by the legislative authority 
and approved by the highest court of the State. Nor do we 
think there is force in the contention that the appellant has 
been denied the equal protection of the laws, because of the 
allegation that the milk business is the only business dealing 
in foods which is thus regulated by the sanitary code. All 
milk dealers within the city are equally affected by the regula- 
tions of the sanitary code. It is primarily for the State to se- 
lect the kinds of business which shall be the subjects of regula- 
tion, and if the business affected is one which may be properly 
the subject of such legislation, it is no valid objection that simi- 
lar regulations are not imposed upon other businesses of a dif- 
ferent kind. Soon Hing v. Crowley, 113 U. 8. 703; Fischer 
v. St. Louis, 194 U.S. 361. 

We find no error in the judgment of the Supreme Court of 
New York, and the same is 
Affirmed. 
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Mr. Justice Hormes. I do not gather from the statute or 
from the decision of the Court of Appeals that the action of the 
board of health was intended to be subject to judicial revision 
as to its reasonableness. But whether it was or was not, I 
agree that the statute, which in substance is older than the 
Fourteenth Amendment, was not repealed or overthrown by 
the adoption of that Amendment. 
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1. The Northern Pacific Railroad Company could not acquire a vested in- 
terest in particular lands, within or without place limits, merely by filing 
a map of general route and having the same approved by the Secretary 
of the Interior, although upon the definite location of its line of road and 
the filing and acceptance of a map thereof in the office of the Commissioner 
of the General Land Office, the lands within primary or place limits, not 
theretofore reserved, sold, granted or otherwise disposed of and free from 
preémption or other claims or rights, become segregated from the public 
domain, and no rights in such place lands will attach in favor of any 
settler or occupant, after definite location. 

. No rights to lands within indemnity limits will attach in favor of the 
railroad company until after selections made by it with the approval of 
the Secretary of the Interior. 

3. Up to the time such approval is given, lands within indemnity limits, 
although embraced by the company’s list of selections, are subject to 
be disposed of by the United States or to be settled upon and occupied 
under the preémption and homestead laws of the United States. 

4. The Secretary of the Interior has no authority to withdraw from sale 
or settlement lands within the indemnity limits which have not been 
previously selected, with his approval, to supply deficiencies within the 
place limits of the company’s road. 


to 


THE facts are stated in the opinion. 


Mr. Moses E. Clapp for plaintiff in error. 
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Mr. W. E. Hale for defendant in error. 
Mr. Justice Haran delivered the opinion of the court. 


This case was tried upon a stipulation of facts. It involves 
the title to the northeast quarter of the southeast quarter of 
section five, township one hundred and thirty-three north, of 
range forty-two, west of the fifth principal meridian, Minnesota, 
which is situated opposite to and coterminous with a part of 
the line of the Northern Pacific Railroad as definitely located 
on the twenty-first day of November, 1871, and is within the 
first indemnity limits of the grant of public lands made by the 
act of Congress of July 2, 1864, in aid of the construction by 
the Northern Pacific Railroad Company of a railroad and tele- 
graph line from Lake Superior to Puget Sound, on the Pacific 
Coast. 13 Stat. 365, ¢. 217. 

The state court adjudged that plaintiff Sjoli was not entitled 
to the land and that the defendant Dreschel, who asserts title 
under the railroad company, was the owner. 

From the numerous cases in this court relating to the above 
act of July 2, 1864, the following propositions are to be deduced: 

That the railroad company will not acquire a vested interest 
in particular lands, within or without place limits, merely by 
filing a map of general route and having the same approved by 
the Secretary of the Interior, although upon the definite location 
of its line of road and the filing and acceptance of a map thereof 
in the office of the Commissioner of the General Land Office, 
the lands within primary or place limits, not theretofore re- 
served, sold, granted or otherwise disposed of and free from 
preémption or other claims or rights, become segregated from 
the public domain, and no rights in such place lands will attach 
in favor of a settler or occupant, who becomes such after defi- 
nite location ; 

That no rights to lands within indemnity limits will attach 
in favor of the railroad company until after selections made by 
it with the approval of the Secretary of the Interior; 
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That up to the time such approval is given, lands within in- 
demnity limits, although embraced by the company’s list of 
selections, are subject to be disposed of by the United States 
or to be settled upon and occupied under the preémption and 
homestead laws of the United States; and, 

That the Secretary of the Interior has no authority to with- 
draw from sale or settlement lands that are within indemnity 
limits which have not been previously selected, with his ap- 
proval, to supply deficiencies within the place limits of the 
company’s road.! 

These principles, it would seem, make it easy to determine 
the present case, the controlling facts in which are undisputed. 
Let us see. 

The plaintiff Sjoli, a qualified entryman, settled upon the 
land in dispute in 1884, with the intention in good faith to per- 
fect his title under the homestead laws. He grubbed and broke 
about two and one-half acres, built a house and stable thereon, 
and moved into the house with his family on the fourth day of 
October, 1884. He has lived upon the premises continuously 
with his family ever since that time. At the time of the bring- 
ing of this action he had broken about twenty-two acres, con- 
structed 220 rods of fencing, and made improvements of the 
value of $500. In 1889 he applied at the proper local land of- 
fice to make entry of this land under the homestead laws. That 





1 Hewitt v. Schultz, 180 U. S. 139; Nelson v. Northern Pacific Railway, 
188 U. S. 108; United States v. Northern Pacific Railroad Co., 152 U. 8S. 284, 
296; Northern Pacific Railroad v. Sanders, 166 U. S. 620, 634, 635; Menotti 
v. Dillon, 167 U.S. 703; United States v. Oregon & California Railroad, 176 
U. S. 28, 42; St. Paul Railroad v. Northern Pacific Railroad, 139 U. 8. 1, 5; 
St. Paul, Sioux City &c. Railroad v. Winona &c. Railroad, 112 U. S. 720, 
726; M., K. & T. Ry. Co. v. Kansas Pacific Ry., 97 U. S. 491, 501; Cedar 
Rapids & M. R. R. Co. v. Herring, 110 U. S. 27; Grinnell v. Railroad Co., 
103 U. S. 739; Kansas Pacific R. R. Co. v. Atchison, Topeka & Santa Fé, 
112 U. S. 414; Wilcox v. Eastern Oregon Land Co., 176 U. S. 51; Northern 
Pacific Railroad v. Miller, 7 L. D. 100; Northern Pacific R. R. v. Davis, 
19 L. D. 87, 90; Spicer v. Northern Pacific R. R. Co., 10 L. D. 440, 443; 
Northern Pacific R. R. Co. v. McCrimmon, 12 L. D. 554; Northern Pacific 
R. R. Co. v. Plumb, 16 L. D. 80. 
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application was rejected because the land was then erroneously 
supposed to be within the granted limits of the St. Paul, Min- 
neapolis and Manitoba Railroad Company. No appeal from 
that order seems to have been taken. But Sjoli did not aban- 
don the land or his claim upon it; for, in 1895 and relying upon 
his settlement of 1884, he again applied at the proper land office 
to enter the land under the homestead laws. His application 
was resisted by the Northern Pacific Railroad Company, and 
upon a hearing before the local land office as between him and 
that company, in March, 1895, the case was decided in his 
favor. Subsequently, Sjoli having made his final proofs as re- 
quired by the homestead laws, a patent was issued to him un- 
der date of June 18, 1901. His title rests upon that patent. 

Dreschel’s claim to the land arises out of a contract made by 
him April 21, 1900, with the Northern Pacific Railway Com- 
pany, by which that corporation agreed to sell to him the land 
in question. The parties agree that that company succeeded to 
whatever rights belonged to the Northern Pacific Railroad 
Company. 

If the railway company was not entitled to the land as be- 
tween it and Sjoli—if it had no interest to sell—then the de- 
fendant Dreschel has no claim as between himself and the 
plaintiff. 

We have seen that Sjoli’s settlement upon the land was in 
1884, and his original application to enter it was in 1889; 
whereas, the railroad company made and filed its list of selec- 
tions of lands within indemnity limits to supply alleged defi- 
ciencies in place limits in 1885, Sjoli being still in occupancy of 
the land. But, as already stated, the result of the cases in this 
court is that the railroad company did not acquire an interest 
in any particular lands within the indemnity limits merely by 
filing its lists of selections nor until its selections were approved 
by the Secretary of the Interior. 

In Musser v. McRae, 38 Minnesota, 409, 411, the Supreme 
Court of Minnesota had occasion to construe the act of Con- 
gress granting lands in aid of the Chicago, St. Paul, Minneapolis 
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and Omaha Railway Company. That act provided, among 
other things, that ‘‘if, when the line of railroad should be defi- 
nitely fixed, the United States have sold, or rights of preémp- 
tion should have attached to any such granted sections or parts 
thereof, then in lieu thereof, any agent to be appointed by the 
Governor might select, subject to the approval of the Secretary 
of the Interior, from the lands of the United States 

somuch land . . . asshould be equal to those sold or pre- 
empted,” ete. Chief Justice Gilfillan, speaking for that court, 
said: ‘‘As to the lands in place, the title attached upon the 
definite location of the line of road. As soon as that was done, 
the acts pointed out the lands. As to those to be taken for 
deficiencies, it was necessary that something more than fixing 
the line of the road should be done; it was necessary that there 
should be a selection, and an approval of such selection by the 
Secretary of the Interior. Until that was done the title granted 
did not attach to any lands outside of the 10-section [place] 
limit.”’ In the later case of Resser v. Carney, 52 Minnesota, 
397, 401, referring to the grant of 1864 to the Northern Pacific 
Railroad Company, the same court said: ‘‘The selection of in- 
demnity lands, which was to be made ‘under the direction of 
the Secretary of the Interior,’ (13 Stat. p. 367, $3,) did not 
become effectual, nor did the title pass from the United States, 
at least until the selection was approved, or in some way sanc- 
tioned by the Secretary of the Interior,” etc. These cases are 
in accord with the decisions of this court above cited. 

Now, it is stipulated in this case that the Secretary of the 
Interior has never approved the selection by the railroad com- 
pany of the land here in question to supply deficiencies in place 
limits. So that when Sjoli settled upon the land it was, so far 
as the railroad company was concerned, part of the unappro- 
priated public lands open to settlement under the homestead 
laws. The railroad company had no direct legal interest in it. 
The company’s unapproved selections did not, therefore, stand 
in the way of the lands being occupied and entered under the 
homestead laws. The mere filing of its lists of selections of in- 




















SJOLI v. DRESCHEL. 569 
199 U.S. Opinion of the Court. 


demnity lands did not have the effect to exclude them from 
occupancy under the preémption or homestead laws. On the 
contrary, notwithstanding the filing of such lists, they remained 
open, as before, to settlement or occupancy under those laws, 
until the selections were formally approved by the Secretary of 
the Interior and the lands withdrawn from settlement or sale. 
No such approval ever occurred. 

It results that the patent issued to Sjoli is evidence of the 
better title and must prevail. His settlement upon the land, 
with the intention to perfect his title under the homestead laws, 
was not in violation of the act of 1864. On the contrary, he 
thereby acquired, within the meaning of the act of 1864, a claim 
upon the land which was perfected by the patent issued to him 
by the United States. The learned state court erred in not so 
holding and in adjudging that the Northern Pacific Railway 
Company acquired an interest in the land immediately upon fil- 
ing its list of selections, and that the defendant in error was the 
owner of it. The relief asked by the plaintiff should have been 
granted. 

The judgment of the Supreme Court of Minnesota is reversed 

and the cause remanded for further proceedings not inconsis- 
tent with this opinion. Reversed. 


Mr. JusticE Brewer did not participate in the decision of 
this case. 
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RUSSIAN-AMERICAN PACKING COMPANY 2, 
UNITED STATES. 


APPEAL FROM THE COURT OF CLAIMS, 


Nos. 85, 86. Argued November 29, 1905.—Decided December 18, 1905. 


Appellant without authority settled on a tract of land on Afognak Island, 
Alaska, prior to 1891, and erected a cannery. After the act of March 3, 
1891, 26 Stat. 1100, it applied for a survey of the land oceupied by it 
and deposited the money therefor. The survey was made, approved and 
forwarded to the Commissioner of the General Land Office. On December 
24, 1892, the President, under provisions of the said act of March 3, 1891, 
by proclamation, declared the whole island reserved for fish culture. The 
survey was rejected on that and other grounds and appellant was ordered 
to leave the island, which it did. Thereupon it sued in the Court of 
Claims for value of its improvements and for loss of business. The claim 
was disallowed except for cost of survey. In aflirming the judgment 
held that: 

The mere settlement upon public lands and making improvements thereon 
without taking some steps required by law to initiate the settler’s right 
thereto, is wholly inoperative as against the United States. 

This rule is not affected as to lands in Alaska by any provisions of the act 
of May 17, 1884, 23 Stat. 24, providing a civil government for Alaska. 

Although the occupation and cultivation of public lands with a view to 
preémption confers a preference over others in the purchase of such lands 
by the bona fide settler which will enable him to protect his possession 
against other individuals, it does not confer any vested rights as against 
the United States. 

Under the preémption laws a purchaser availing of the provisions of the 
act of March 3, 1891, to purchase land in Alaska acquires no vested rights 
by the mere deposit for the survey or until the purchase price is paid to, 
and receipt given therefor by, the proper land officer, and until this is 
done Congress may withdraw the land from entry and sale although 
inchoate rights of settlers may be defeated. 

The provisions of § 14 of the act of March 3, 1891, authorized the reserva- 
tion of the land for fish culture, and the exercise of this reserved power 
terminated all the rights of one who as a mere trespasser had settled 
thereon and made improvements prior to the passage of the act. 


Tuis is an appeal from a judgment of the Court of Claims, 
rejecting a claim of the Russian-American Packing Company 
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for the value of certain improvements erected by it on the is- 
land of Afognak, off the coast of Alaska. The Packing Com- 
pany was incorporated in 1889, under the laws of California, 
for the purpose of carrying on the business of packing salmon 
on the island of Afognak; and for that purpose purchased and 
shipped materials for a cannery and buildings to be used in can- 
ning salmon, and also, without authority or license from the 
United States, took possession of a tract of about 159.52 acres 
of land, and erected thereon buildings, machinery, etc., at a 
cost of about $45,000. Prior to this time no one had been in 
possession of this tract. Claimants remained in possession for 
four years, and until December 24, 1892, and carried on a can- 
ning business at a profit of about $100,000, about $35,000 of 
which was subsequent to the passage of the act of March 3, 
1891. 

On April 1, 1892, claimant applied to the Surveyor General 
for a survey of the tract, under the act of 1891, and deposited 
in the subtreasury at San Francisco $433.80, as the estimated 
cost of such survey. The survey was made, was approved 
March 15, 1893, and forwarded to the Commissioner of the 
General Land Office. Prior to December 24, 1892, the tract 
so occupied had not been reserved by the United States for 
fish culture, or any other purpose; nor had the same been pur- 
chased or applied for by any other person. On that day the 
President issued a proclamation declaring the whole island re- 
served for the purpose of establishing thereon a United States 
fish culture station, and warned all persons to depart there- 
from. In July, 1893, claimant was informed of this procla- 
mation by agents of the Government, and ordered to leave the 
island, which it did, and has not returned thereto. On Janu- 
ary 15, 1895, the Commissioner of the General Land Office, in 
passing upon the survey transmitted to him, addressed a letter 
to the Surveyor General, calling attention to the President’s 
proclamation, and rejected the survey on that ground, as well 
as upon the ground that the survey was not in square form, as 
required by statute. No appeal was taken from his decision. 
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The court found as a conclusion of law that claimant was not 
entitled to recompense for the value of the improvements, nor 
for the loss of profits arising from its removal from the island, 
but was entitled to recover the amount deposited for the ex- 
pense of the survey. 


Mr. Alexander Britton, with whom Mr. Aldis B. Browne was 
on the brief, for appellants in this case and in No. 86 argued 
simultaneously herewith.' 

The United States is liable to the claimant for the loss of its 
improvements placed upon the public lands in Alaska under a 
claim of occupancy, and the loss of its business carried on upon 
such lands caused by the act of the executive branch of the 
Government in withdrawing same from disposition and reserv- 
ing them for public purposes. The Government is so liable, 
both upon general principles of law and also by virtue of the 
act of Congress approved May 17, 1884, 23 Stat. 24. 

The Packing Company enterec upon Afognak Island in the 
year 1889 and erected many and valuable improvements 
thereon, relying upon its right of possession and its belief that 
Congress would by future legislation provide a means whereby 
it and other claimants to public lands in Alaska could obtain 
title thereto. Congress did enact such legislation by the act 
of March 3, 1891, 26 Stat. 1095. 

The Yosemite Valley Case, 15 Wall. 77, does not apply. See 
Lytle v. Arkansas, 9 How. 333. 

The declaration in § 8 of the act of May 17, 1884, was a sol- 
emn assurance by Congress that the persons in possession of the 
public lands of Alaska should be permitted to acquire title 
thereto without being disturbed in their possession. It was in 
the nature of a statutory contract whereby the United States 
obligated itself to protect the settlers of Alaska and confer 
upon them title to the lands occupied by them without the 
danger of any interference or molestations by others, even the 





1 Royal Packing Company v. United States, p. 579 post. 
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United States itself. Young v. Goldsteen, 97 Fed. Rep. 303; 
United States v. Tichenor, 8 Sawyer, 142, 152. 

This contractual obligation of the Government under the act 
of 1884 was similar to its obligations under an Indian treaty. 
United States v. Carpenter, 111 U.S. 347. 

All acts of Congress providing means of disposing of its va- 
cant public lands are in the nature of contracts, obligating the 
United States to grant the individual a patent whenever he has 
complied with the provisions of law in that particular case. 
Whenever the individual, in good faith, initiates a claim by 
settlement, occupation and improvements, he thereby acquires 
an inchoate right, which must ripen into a perfect title, whenever 
he has completed his period of residence, amount of cultivation, 
or other specific requirement of the law. Stark v. Stars, 6 Wall. 
415; Garland v. Wynne, 20 How. 6; Lindsay v. Hawks, 2 Black, 
554; Landes v. Brandt, 10 How. 348, 372; Gibson v. Choteau, 
13 Wall. 92, 100; Land Company v. Rush, 168 U.S. 589; In re 
Hastings & Dakota Ry., 18 L. D. 511, 518; Hagen v. Nor. Pac. 
Ry., 268. Dak. 312; Wilcox v. Jackson, 13 Pet. 498, 513; L. L. & 
G. Ry. v. United States, 92 U.S. 733; Newhall v. Sanger, 92 U.S. 
761; Cornelius v. Kessel, 128 U. 8. 456; Brown v. Hitchcock, 
173 U.S. 478. 

It is contrary to the most elementary principles of public 
land law to say that patent alone can divest the United States 
of the power of disposing of land, and it is equally erroneous to 
say that no reciprocal obligation exists unless the United States 
can force the individual claimant to complete his claim by ac- 
tual payment for the land. Every act of Congress authorizing 
settlement upon or entry of its vacant public lands holds out 
the obligation of the Government to grant the patent. The 
actual settlement, the occupation and improvement of the land, 
are the material factors, and rights are thereby acquired which 
the United States cannot and will not repudiate. Osborn v. 
United States, 33 C. Cl. 304; and see General Circular, Land 
Department, June 3, 1891, promulgating regulations under 
the act of March 3, 1891, 
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The deposit which was made was in excess of the purchase 
price of the land, and thus was a complete compliance by the 
claimant with each and every requirement of the law, and 
brings it well within the decisions cited supra. 


Mr. Frederick DeC. Faust, special attorney, with whom Mr. 
Assistant Attorney General Pradt was on the brief, for the United 
States in this case and in No. 86. 

The mere fact of the entry by appellant upon these lands 
five years after the passage of the act of 1884, created no con- 
tractual obligation under said act on the part of the United 
States to convey title to the same or to respond in damages for 
failure so to do. 

Young v. Goldsteen, 97 Fed. Rep. 303, does not sustain ap- 
pellant’s contention. When the appellant occupied these lands 
in 1889 and erected its improvements thereon it did so not only 
without authority or license under the act of 1884, but in the 
face of an express warning by Cengress that nothing in the act 
should be construed as a promise or agreement to put in force 
in that district the general land laws of the United States. 

Appellant cannot recover under any provision in the act of 
1891. Under that act the President had authority to withdraw 
Afognak Island and appellant settled thereon with knowledge 
of that fact. The contention of appellant that acts of Con- 
gress as to disposal of public lands are contracts does not avail 
as the act itself reserved this right to withdraw the island from 
sale, and appellant’s acts were done with knowledge of that 
power after the act, and it was a mere trespasser before that 
time. Yosemite Valley Case, 15 Wall. 77, 87; Frisbie v. Whit- 
ney, 9 Wall. 187, 194; United States v. Braddock, 50 Fed. Rep. 
669; 8 Ops. Atty. Genl. 72; 10 Ops. Atty. Genl. 57; 11 Ops. 
Atty. Genl. 462. Lytle v. Arkansas, 9 How. 333 distinguished. 
Appellants acquired no vested interest that could not be im- 
paired by a subsequent withdrawal of the land for sale. Rector 
v. Ashley, 6 Wall. 151; Campbell v. Wade, 132 U. S. 37. 

Appellant’s contention that the deposit was in excess of the 
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total price of the lands, and so constituted payment of the pur- 
chase price, is wholly without merit. The deposit was made, 
not as payment for the land, but solely to pay, first, the esti- 
mated cost of making the survey, and, second, the estimated 
cost of the clerical work necessary to be done in the office of 
the ex officio surveyor-general. This was the only object of the 
deposit, and it was required before the ex officio surveyor- 
general was empowered to even authorize the survey to be 
made. Where the amount thus deposited is greater than the 
cost of the land, the triplicate certificate may thereafter at the 
final stage of the proceedings be surrendered in payment of the 
land, but it becomes available for this purpose only after all 
the other requirements had been fully complied with under the 
act. Rev. Stat. §2403. 

The United States derived no benefit whatever from the erec- 
tion of these buildings. The appellant company has not at- 
tempted to sell or otherwise dispose of or to remove the build- 
ings from this land. 


Mr. Justice Brown, after making the foregoing statement, 
delivered the opinion of the court. 


It is well understood that the mere settlement upon public 
lands without taking some steps required by law to initiate the 
settler’s right thereto, is wholly inoperative as against the Uni- 
ted States. Lansdale v. Daniels, 100 U. 8. 1138, 116; Maddox 
v. Burnham, 156 U. 8. 544; Northern Pacific R. R. Co. v. Col- 
burn, 164 U.S. 383. 

Petitioner, however, bases its right to recover upon certain 
statutes which, it is insisted, recognized the right of the peti- 
tioner to settle upon this island and make the improvements in 
question. The first of these is the act of May 17, 1884, “ pro- 
viding a civil government for Alaska,” (23 Stat. 24), wherein 
it was enacted by section 8 ‘‘that the Indians or other persons 
in said District shall not be disturbed in the possession of any 
lands actually in their use or occupation, or now claimed by 
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them but the terms under which such persons may acquire title 
to such lands is reserved for future legislation by Congress.” 

It is quite clear that this section simply recognized the rights 
of such Indians or other persons as were in possession of lands 
at the time of the passage of the act, and reserved to them the 
power to acquire title thereto after future legislation had been 
enacted by Congress. As the petitioner did not take posses- 
sion of this land until five years after the act of 1884 was passed, 
it was a mere trespasser and not in a position to avail itself of 
any contract which might be extorted from the language of the 
act in favor of the Indians or other persons who might have 
been in possession of the land at the passage of the act. 

That this act was intended merely as a preliminary to future 
legislation and for the temporary protection of Indians and other 
settlers is made more manifest by section 12 of the same act: 

“That the Secretary of the Interior shall select two of the 
officers to be appointed under this act, who, together with the 
Governor, shall constitute a coramission to examine into and 
report upon the condition of the Indians residing in said Ter- 
ritory, what lands, if any, should be reserved for their use, what 
provision shall be made for their education, what rights by 
occupation of settlers should be recognized, and all other facts 
that may be necessary to enable Congress to determine what 
limitations or conditions should be imposed when the land laws 
of the United States shall be extended to said District.” 

So far from Congress intending by this act to invite a settle- 
ment upon public lands in Alaska, a contrary inference arises 
from a subsequent clause of section 8, that ‘‘nothing contained 
in this act shall be construed to put in force in said District the 
general land laws of the United States.” 

We come now to the act of March 3, 1891, 26 Stat. 1095, 
1100, section 12 of which provides: 

“Sec. 12. That any citizen of the United States twenty-one 
years of age, and any association of such citizens, and any in- 
corporation incorporated under the laws of the United States, 
or of any State or Territory of the United States, now author- 

















RUSSIAN-AMERICAN CO. v. UNITED STATES. 577 
199 U.S. Opinion of the Court. 


ized by law to hold lands in the Territories now or hereafter in 
possession of and occupying public lands in Alaska for the pur- 
pose of trade or manufactures, may purchase not exceeding one 
hundred and sixty acres, to be taken as near as practicable in a 
square form, of such land at two dollars and fifty cents per 
acre. 

Section 13 prov ides for a survey, a deposit of the cost of such 
survey, a report to the Commissioner of the General Land Of- 
fice, and an approval by him of the survey, and for the final 
issue of the patent. Section 14 of the act is important, and 
reads as follows: 

“Sec. 14. That none of the provisions of the last two pre- 
ceding sections of this act shall be so construed as to warrant 
the sale of any lands belonging to the United States 
to which the natives of Alaska have prior rights by virtue of 
actual occupation, or which shall be selected by the United 
States Commissioner of Fish and Fisheries on the island of 
Kadiak and Afognak for the purpose of establishing fish-culture 
stations. . . . And there shall be reserved in all patents 
issued under the provisions of the last two preceding sections 
the right of the United States to regulate the taking of salmon 
and to do all things necessary to protect and prevent the de- 
struction of salmon in all the waters of the lands granted fre- 


-quented by salmon.” 


Even if section 14 had not been enacted, it would not follow 
that petitioner, by sections 12 and 13, became entitled to a 
patent of the United States by procuring a survey of such lands. 
We have had occasion in several cases to hold that, although 
the occupation and cultivation of public lands with a view to 
preémption confers a preference over others in the purchase of 
such lands by the bona fide settler, which will enable him to 
protect his possession against other individuals, it does not 
confer a vested right as against the United States in the land 
so occupied. Such a vested right, under the preémption laws, 
is only obtained when the purchase money has been paid, and 
receipt from the proper land officer given to the purchaser. 

VoL. cxcrx—37 
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Until this has been done it is competent for Congress to with- 
draw the land from entry and sale, though this may defeat the 
inchoate right of the settler. Frisbie v. Whitney, 9 Wall. 187. 
When this payment is made, the other prerequisites having 
been complied with, the settler is then entitled to a certificate 
of entry from the local Land Office and ultimately to a patent. 
The Yosemite Valley Case, 15 Wall. 77, 87; Campbell v. Wade, 
132 U.S. 34, 38; Shiver v. United States, 159 U.S. 491. | 

The case of Lytle v. Arkansas, 9 How. 314, is much relied 
upon by the petitioner, and is carefully criticised and distin- 
guished by Mr. Justice Field in the Yosemite Valley case. In 
that case proofs were taken and decided both by the Register 
and the Receiver of the Land Office to be sufficient, and the 
money was paid by the claimant, and received by the Commis- 
sioner; but through misconduct or neglect the Register refused 
afterward to permit claimant to enter the section, and it was 
held that the right of the preémptor thus acquired could not 
be impaired by a selection of land by a subsequent act of Con- 
gress. Commenting on this case Mr. Justice Field observed in 
the Yosemite Valley case (p. 93) that: 

“The whole difficulty in the argument of the defendant’s 
counsel arises from his confounding the distinction made in all 
cases, whenever necessary for their decision, between the acqui- 
sition by the settler of a legal right to the land occupied by him 
as against the owner, the United States; and the acquisition by 
him of a legal right as against other parties to be preferred in 
its purchase, when the United States have determined to sell. 
It seems to us little less than absurd to say that a settler or any 
other person by acquiring a right to be preferred in the pur- 
chase of property, provided a sale is made by the owner, thereby 
acquires the right to compel the owner to sell, or such an inter- 
est in the property as to deprive the owner of the power to con- 
trol its disposition.” 

But if there were any doubt regarding the rights of the peti- 
tioner in connection with the above case, they are completely 
resolved by the language of section 14 of the act, which declares 
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that the provisions of the preceding sections shall not be so 
construed as to warrant the sales of any lands belonging to the 
United States which shall be reserved for public purposes, or 
selected by the Commissioner of Fish and Fisheries on the -is- 
lands of Kadiak and Afognak, for the purposes of establishing 
a fish-culture station. As the President exercised the rights 
thus reserved, and declared the whole island appropriated for 
the purpose of establishing a fish-culture station, and warned 
all persons to depart therefrom, it is clear that the rights, if 
any, previously acquired by the settlement were terminated by 
the proclamation. Petitioner gained no additional considera- 
tion from the improvements put upon the land, since, if for no 
other reason, these were made prior to the act of 1891, when it 
was a mere trespasser and occupying the land without a shadow 


of title. 
Affirmed. 





ROYAL PACKING COMPANY v. UNITED STATES. 


APPEAL FROM THE COURT OF CLAIMS. 
No. 86. Argued November 29, 1905.—Decided December 29, 1905. 


Decided on authority of Russian-American Packing Company v. United 
States, ante, p. 570. 
Mr. Alexander Britton, with whom Mr. Aldis B. Browne was 
on the brief, for appellants. 


Mr. Frederick De C. Faust, Special Attorney, with whom Mr. 
Assistant Attorney General Pradt was on the brief, for the United 
States.! 


Per Curiam. This case depends upon a similar state of facts, 
involves the same questions of law as those in the preceding case, 


and is also 
Affirmed. 


1 This case was argued simultaneously with, and upon the same briefs as, 
Russian-American Packing Company v. United States, ante, p. 570. 
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ALEXANDER v. CROLLOTT, JUSTICE OF THE PEACE. 


APPEAL FROM THE SUPREME COURT OF THE TERRITORY OF NEW 
MEXICO. 


No. 118. Submitted November 27, 1905.—Decided December 18, 1905. 


Although a writ of prohibition will lie to an inferior court acting manifestly 
beyond its jurisdiction, the writ will issue only where there is no other 
remedy; and even though the judgment may be void, as that fact does 
not prevent, its reversal on appeal, mandamus cannot be resorted to where 
the statute gives an appeal. The requirement of giving a bond on ap- 
peal is an ordinary incident of litigation and does not obviate the ne- 
cessity of the appeal and justify the issuing of a writ of mandamus. 


Tuis is an appeal taken from a judgment rendered by the 
Supreme Court of the Territory of New Mexico quashing a 
writ of prohibition issued by that court to the defendant Crol- 
lott, a Justice of the Peace of the County of Bernalillo, which 
commanded him to desist and refrain from any further pro- 
ceedings in five several actions of forcible entry and detainer, 
instituted by one Cleland before said Justice and against Alex- 
ander and four other parties. 

An appeal was taken from the ordes quashing the writ to 
this court. 


Mr. Neill B. Field for appellant. 
Mr. William B. Childers for- appellee. 


Mr. Justice Brown, after making the foregoing statement, 
delivered the opinion of the court. 


Although a writ of prohibition will lie to an inferior court, 
when it is acting manifestly beyond its jurisdiction, such writ 
will issue only where there is no other remedy. Smith v. Whit- 
ney, 116 U.S. 167; In re Cooper, 143 U. 8. 472, 495; In re Rice, 
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155 U. S. 396, 403; In re New York &c. Steamship Company, 
155 U. S. 523, 531. 

By his answer Alexander claimed to be the owner of the prop- 
erty, and alleged a want of jurisdiction on the part of the Jus- 
tice to determine the question of ownership in a proceeding for 
forcible entry and detainer. The Justice decided against him. 
Under such circumstances he should have taken an appeal to 
the District Court under section 3358 of the New Mexican code, 
which provides that ‘‘An appeal shall be allowed to the Dis- 
trict Court in all cases wherein judgment may be hereafter ren- 
dered in forcible entry and unlawful detainer, or both.” No 
reason is apparent why this appeal was not taken. 

The fact that the judgment may have been void will not pre- 
vent its reversal upon appeal, Capron v. Van Noorden, 2 
Cranch, 126; Kempe’s Lessee v. Kennedy, 5 Cranch, 173; Dred 
Scott v. Sandjord, 19 How. 393, 473, 518, 566; M.C. & L. M. 
Ry. Co. v. Swan, 111 U. 8. 379, 382; Mexican &c. R. R. Co. v. 
Davidson, 157 U. S. 201, 208; Jordan v. Dennis, 7 Met. 590; 
Waters v. Randall, 8 Met. 132; Striker v. Mott, 6 Wend. 465; 
Langford v. Monteith, 102 U.S. 145, nor does the requirement 
of a bond obviate the necessity of an appeal. It is one of the 
ordinary incidents of litigation. 


Affirmed. 
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APPEALS FROM THE COURT OF APPEALS OF THE DISTRICT OF 
COLUMBIA, 


Nos. 40, 217. Argued November 3, 1905.—Decided December 18, 1905. 


A bicycle manufacturing company made a contract with an inventor to use, 
obtain patents for, and exploit the sale of, improved coaster brakes, for 
which applications for patents were then pending, the company to be re- 
lieved from payment of royalties in case of adverse action of the patent 
office. Subsequently the company having acquired and used other inven- 
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tions the inventor brought suit alleging neglect to use diligence in ob- 
taining the patents for, or pushing the sales of, his brakes and demanding 
royalties on all coaster brakes used and sold by the company. Held that: 
Although the company might not be able to obtain the patents as expected 
it could not rescind the contract without returning what it had received 
under it and it must pay royalties on any devices used by it embodying 
the invention unless and until final adverse action by the patent office. 
That as the contract was not made on the footing that no such brakes had 
ever been invented the inventor could not claim the entire field and was 
not entitled to royalties on other brakes used by the company radically 
different from his both in construction and operation and which could not 
have been an infringement of any patent contemplated by the contract. 


THE facts are stated in the opinion. 


Mr. A. S. Worthington and Mr. H. L. Osgood, with whom 
Mr. C. Schuyler Davis and Mr. D. 8. Mackall were on the brief, 
for appellant. 


Mr. Henry M. Earle and Mr. John C. Gittings for appel- 
lee. 


Mr. Justice Homes delivered the opinion of the court. 


This is an appeal from a final decree upon a bill for an ac- 
count. As there was a technical doubt whether the decree first 
appealed from was final, a second decree was entered and a 
second appeal taken, but no point is made upon that mat- 
ter here. There is one question and one case. See 16 App. 
D. C. 468; 18 App. D. C. 101. 

The bill was brought upon an agreement under seal, dated 
June 5, 1897, of which the material portions are as follows. It 
begins with a recital that Farrow has invented certain improve- 
ments in bicycles, ete., pertaining to automatic mechanism for 
coasting and braking, for which he has made two numbered 
applications for patents and intends to file additional ones, and 
that the Eclipse Bicycle Company desires to acquire the entire 
right and title “to said inventions as described in the above 
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identified applications, and any letters patent that may be is- 
sued thereon,” and to all improvements that may be made by 
Farrow upon the same. Then Farrow conveys to the company 
“his entire right, title and interest in and to the inventions in 
bicycles, as fully described and claimed in the applications 
above referred to,” letters patent and improvements as above. 
The company is to pay $2,500 within certain short times as 
advanced payments on royalties, and to pay royalties, as speci- 
fied, ‘‘on all the devices made or sold embodying the invention 
above referred to,”’ and to that end to make returns of the 
number of devices sold. The title is to revert to Farrow in 
default of payment for more than sixty days. Arrangements 
are made for taking out foreign patents, and then the company 
agrees to ‘‘defend said invention against piracy or infringe- 
ment,” and to ‘“‘use due business diligence in the manufacture 
and sale of the devices embodied in said letters patent, and 
push the sale by all proper and legitimate enterprise.” Then 
follow further agreements as to taking out foreign patents, and 
finally it is covenanted that in case Farrow ‘‘for any reason 
fails to procure letters patent of the United States for the im- 
provements above referred to, the [company] shall be relieved 
from the payment of all royalties from and after the date of 
final adverse action of the Patent Office on the application or 
applications for patents for said improvements.” The inven- 
tion described was an automatic brake and coaster, one of the 
applications being for a hub brake, the other for a tire brake, 
both operating on the rear wheel by back pedalling. 

The bill alleges that soon after this agreement was made one 
Morrow, the defendant’s general manager, applied for a patent 
on a device in effect the same as Farrow’s, accomplishing the 
same result and being a mere mechanical equivalent for the 
same, that he forthwith assigned a half interest to the com- 
pany’s president, and that the company began to manufacture 
and sell the Morrow device. It further charges a failure to use 
the diligence which the company covenanted to use in pushing 
the Farrow device and a sale of substituted things. A supple- 
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mental bill alleges that, upon the consummation of the sale of 
Farrow’s interest, the company caused an assignment to it of 
Farrow’s application to be made, and a power of attorney to 
be executed by Farrow to the company’s attorney for the pur- 
pose of permitting the company to prosecute applications for 
patents, after which, under its rules, the Patent Office would 
recognize Farrow no more. It charges that the company thus 
having the whole matter in its own hands and power is failing 
to prosecute the applications, and will allow the claims to be 
rejected or lapse upon points easily obviated, in furtherance of 
a scheme to substitute the reproduction of Farrow’s device, and 
thus, it is implied, to get rid of the contract. 

The answer does not need to be stated. It admits the con- 
tract, but denies the plaintiff’s case, charges him with fraud 
and sets up that his invention had been anticipated by a patent 
to Stover and Hance and otherwise, and that it was impossible 
to obtain a patent for it and that, therefore, the defendant was 
not bound by the contract further. The case went to a hearing 
and a decree was made to the effect that the plaintiff was enti- 
tled to royalties upon all the devices manufactured by the de- 
fendant embodying the inventions mentioned in the plaintiff’s 
applications, and specifically upon devices manufactured under 
the patent to Morrow, and the cause was referred to an auditor 
to state the account. This decree was affirmed by the Court 
of Appeals for the District. 16 App. D. C. 468. It was found 
that one of Farrow’s applications was placed in interference 
after its patentability had been allowed, and thereupon was 
abandoned, his acquiescence not appearing, and that the other 
was not contested, and, after some modification, was allowed 
and authorized to go to an issue, but was permitted by the com- 
pany to lapse. The purchase by the company of the Stover 
and Hance patent and an interest in the Morrow patent and 
the adoption of the latter for the purpose of evading the con- 
tract with Farrow were found. 

After the decree which we have mentioned, the defendant 
moved for leave to amend its answer, and to introduce new tes- 
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timony, on the grounds that the plaintiff knew that the broad 
claim for a coasting device in combination with a back-pedalling 
device had been anticipated by the Stover and Hance patent 
when he made the contract, that the defendant had been under 
a misapprehension as to the scope of the contract and of the 
suit until the former decision, and that it now had learned that 
there were other patents which would defeat any broad claim 
on the part of Farrow, etc. The motion was allowed by the 
Supreme Court, but on a second special appeal the Court of Ap- 
peals held that the Supreme Court was not at liberty to allow 
the motion after the decree directing an account had been af- 
firmed by the Court of Appeals, until leave had been granted 
by the latter, and also held that no sufficient grounds for an 
amendment were shown, as no fraud on the plaintiff’s part 
was made out and it appeared that the company knew of the 
Stover and Hance patent and sufficiently understood the situ- 
ation when it made the contract, and as the company cer- 
tainly knew the facts when its former answer was filed. 18 
App. D. C. 101. We are satisfied that the company suffered 
no injustice by this decision, and, in view of our conclusion 
upon the merits, we need say no more about it. 

The case went to an account, and before the auditor Farrow 
sought to make the defendant account not only for the Morrow 
device heretofore mentioned, but also for another, known as 
Exhibit E 10, which the company had been manufacturing 
since the bill was filed. The auditor rejected this claim on the 
ground that an important part of the Farrow device was not 
used in E 10, that there was a radical difference in both con- 
struction and operation, and that one could not be called the 
mechanical equivalent of the other. On exceptions the auditor 
was directed by the Supreme Court to include royalties on E 10 
in his account. Accordingly he made a further report, which, 
after some subordinate modifications, was confirmed by the 
Supreme Court and by the Court of Appeals, 23 App. D. C. 411, 
and the defendant ordered to pay the amount found due. From 
this decree the defendant appeals. It takes the technical ob- 
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jection that E 10 was not within the scope of the bill or the 
reference, and the substantial one that it was not within the 
scope of the contract. There is also an objection to the allow- 
ance of interest, because it was not claimed in the earlier hear- 
ing, but, as the defendant says, was waived. 

We do not perceive any sufficient reason for saying that the 
plaintiff was estopped to claim interest. As to the technical 
objections to including E 10 in the account, the bill charges 
that a large number of devices similar to Farrow’s are being 
manufactured and sold by the defendant, avers the plaintiff's 
ignorance of details and want of means of learning them except 
by discovery, and prays for disclosure of the number of both 
the devices manufactured, sold and held by the defendant. 
The word ‘‘ both” means in the context the Farrow brake and 
the Farrow coaster, and the disclosure obviously is intended to 
include substitutes. An account is prayed of the Farrow brakes 
and of the device substituted by the defendant for the same. 
This, we think, means not merely the specific Morrow device 
previously referred to, but any device the defendant might be 
using, in view of the plaintiff’s alleged ignorance, as is made 
plainer by the fact that the bill goes on to pray that any im- 
provement or elaboration in the original device may be de- 
clared to have been made by the defendant for the benefit of 
the parties to the contract. The decree directing an account 
specifically mentions the first Morrow device it is true, but it 
declares in general terms the rights of the plaintiff to royalties 
upon all devices manufactured by the defendant and embody- 
ing the inventions mentioned in the contract, and directs an 
account in accordance with the decree. We are of opinion that 
these terms warranted the auditor in charging royalties upon 
any device found to come within the contract, and we agree with 
the Court of Appeals that the defendant had sufficient oppor- 
tunity to contest the claim, and that therefore the objection is 
purely formal. No special point is made of the fact that the 
use was after the filing of the bill. 

The real questions in the case are whether the first mentioned 
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Morrow device and the subsequent E 10 fall within the scope 
of the contract, and these questions depend more upon a careful 
construction of that instrument than upon nice discriminations 
between the patents that were or might have been issued. If 
either of the contrivances used embodies the invention de- 
scribed in Farrow’s applications, then the defendant is bound 
to account for it by the express terms of its covenant, unless 
the contract is at an end. It is argued that the contract is at 
an end, that there was a total failure of consideration, because, 
it is said, there was no invention disclosed by Farrow. In an- 
swer to this it is enough to say that, although patents were 
refused upon some of his claims irrespective of any fault of the 
defendant, others were allowed, and there was no such final ad- 
verse action of the Patent Office upon either application as a 
whole, as to exonerate the defendant by the terms of the agree- 
ment which we have recited. An appreciable part of Farrow’s 
supposed invention was upheld and remained in the defendant’s 
hands. We are spared the necessity of considering how much, 
or whether there was so considerable a failure of what was ex- 
pected that it would have warranted a rescission of the contract 
outside of its express terms, by the fact that the defendant still 
keeps what was assigned to it. On February 15, 1898, it wrote 
to Farrow that it could not get a patent that was worth a pinch 
of snuff, but so far from tendering a reconveyance, went on to 
say that if the work which the company was turning out “holds 
up all right we may be able to work your brake in with ours, 
but as to this it is uncertain and we doubt it.” Of course the 
defendant could not rescind the contract without returning 
what it had received under it. So the contract remained in 
force. See United States v. Harvey Steel Co., 196 U. 8. 310, 
315, 316. 

We come back to the construction of the contract. The 
royalty is to be paid on the “invention above referred to.” 
The use of the word invention does not open the state of the 
art and allow the defendant to meet the plaintiff’s claim by 
proving that he had invented nothing new. The royalty is to 
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be paid on the invention described in the specified applications 
—that is to say, on the contrivances there described—unless 
and until there is final adverse action by the Patent Office. 
That is the measure of the defendant’s self-protection. It could 
not have asked or been allowed more. For it took an assign- 
ment of Farrow’s right, title and interest, took charge of his 
applications and agreed to defend the invention against in- 
fringement, which of course involved maintaining its novelty 
and patentability. It had all Farrow’s interests in its hands 
and it took the risk of their worth, except as against what the 
Patent Office might do. It should be repeated that, so far as 
the company made any device embodying Farrow’s invention, 
by the fair construction of its express covenant it was bound to 
account, whether the manufacture was ostensibly Farrow’s or 
not, and it was not left merely to an action for such damages 
as it could prove. 

On the other hand, the contract was not made on the footing 
that no coaster or no combination of coaster and brake ever 
had been invented, and that the whole field belonged to Farrow. 
Both parties knew something of the state of the art. The very 
facts which show that they stood on an equal footing and that 
the company was not deceived by Farrow, show that. The 
contract shows the same thing on its face. It recites that Far- 
row has invented, not a mechanism for coasting and braking, 
but an improvement pertaining to such mechanism. It was a 
contract having definite reference to the course of the Patent 
Office, and was for the contents of the application already filed. 
The application recognizes the existence of coasters. So that 
the contract only embraces what the parties reasonably may 
be understood to have expected to be patented. Furthermore, 
the provision for the cessation of payments on final adverse ac- 
tion must be applied to such claims as were rejected for want 
of novelty, and after such rejection Farrow can make the de- 
fendant account only for the use of devices embodying what 
remained of his claims. Obviously, also, the fact that, subject 
to the foregoing qualifications, the defendant took the risk of 
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the value of Farrow’s alleged invention, even when coupled 
with its covenant to use due business diligence in pushing their 
sale, did not preclude it from using any later invention, if one 
were made which superseded Farrow’s, and did not embody it. 
Due business diligence would not require it to enter into a hope- 
less contest, and would not prevent it from avoiding such a 
contest by purchase. In that event it would not be account- 
able to Farrow for royalties on the new machine. See Thorn 
Wire Hedge Co. v. Washburn & Moen Manufacturing Co., 159 
U. 8. 423. 

Applying this construction to the case, there is little difficulty 
in arriving at our judgment. The defendant at the original 
hearing, when the first Morrow device alone was in question, 
offered no evidence to controvert that of the plaintiff’s expert 
that it was a palpable attempt to evade Farrow’s rights. Its 
argument upon that point before us depended largely upon the 
contention that in view of the state of the art Farrow’s claims 
must be narrowly limited, and gave too little effect to the con- 
tract. It is evident from the latter as well as from the evidence 
that a patent of a certain breadth was expected. The plaintiff, 
on the other hand, did not chiefly rely upon maintaining that 
the second device, E 10, would have been an infringement of 


any patent that the contract can be taken to have contem- 


plated, but depended mainly upon construing the contract as 
binding the defendant to pay royalties if any other than Far- 
row’s braking and coasting device were used. Therefore a.sum- 
mary statement of the nature of the different devices is all that 
is necessary to complete our disposition of the case. . 

In Farrow’s application and Morrow’s first device there was 
the same clutch mechanism on the rear wheel to permit coast- 
ing, and in both a contrivance for bringing a brake shoe to bear 
upon the rear wheel by back pedalling. Farrow accomplished 
this result by means of a hood pivoted to the bicycle frame, 
embracing the upper run of the chain and having a pivoted 
tooth or pawl. With the hood is connected a rod having the 


‘brake shoe on its end. Back pedalling, causing the chain to 
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slacken, lets it drop down upon the pawl and engage it, and 
thereby pulls back the hood and rod and brings the brake shoe 
to bear. By a second device, which the defendant is not in a 
position to say was not patentable, the brake was applied by 
the front instead of the rear sprocket wheel, which in case of 
back pedalling engaged a lever and put on the brake. Mor- 
row used the front sprocket wheel and made it apply a lever 
with a brake shoe by means of a clutch. The details of the 
means of application differ, but it cannot be doubted that as- 
suming the novelty in Farrow’s invention which the contract 
assumes, Morrow, in the language of the contract, was embody- 
ing that invention. It covered the very thing which Farrow’s 
invention was expected and mainly relied on to supply. Tak- 
ing into account the fact that the defendant did not make due 
efforts to carry out his application, and that it certainly does 
not appear that the Morrow device was so much, if at all, better 
than Farrow’s, that due business diligence did not require 
the company still to push the latter, we are of opinion that 
on this item it properly was held to account. 

Farrow also embraced a hub brake in his applications. One 
of his devices was to have the rear sprocket wheel connect with 
the hub of the rear wheel by ascrew clutch. When the sprocket 
wheel was moving forward it was screwed into fixed connec- 
tions with the hub. When the pedals were held fast, so as to 
hold the sprocket wheel also fast through the medium of the 
chain, the bicycle, continuing its motion, unscrewed the sprocket 
wheel from the hub, disconnected it and coasted. Back pedal- 
ling brought a projection on a spring in and attached at one 
end to the rear sprocket and encircling the hub, into contact 
with a fixed point on the frame, and thus caused the spring to 
embrace the hub so long as pressure was applied. On the pres- 
ure being released, the spring expanded and allowed the hub 
to revolve loosely within it. In the coasting or braking, it will 
be seen, the sprocket wheel was moved along its axis a short 
distance outward from the rear wheel, thus giving a slant to the 
chain. When a forward movement was resumed the tendency 
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of the chain under the pressure upon it to get back into a 
straight line was enough to carry the sprocket wheel inward 
again upon its axis so as to lock it once more to the rear wheel 
by the screw clutch. There are further details, but this simple 
outline is enough for our purposes, which are only those of 
broad comparison and contrast. 

In Exhibit E 10 the characteristic lateral motion of the 
sprocket wheel on the extension of the hub does not appear, and 
neither Farrow’s rotating brake spring nor his lever is used. 
The engagements are effected by the movement of a clutch 
ring with cam inclines, the sprocket wheel having codperating 
cam inclines. When the sprocket wheel moves forward the 
latter cam inclines ride upon the former, force the clutch ring 
inward and allow it to grasp the hub by friction and revolve 
with it. On back pedalling the square shoulders of the cam 
inclines engage, the clutch ring is moved backward with the 
sprocket wheel, and cam inclines on the inner side of the ring 
force a brake ring inward into a hollow conical brake shoe con- 
nected with the frame of the machine and having no rotary 
movement. The brake shoe thus is forced inwardly into a 
brake cup and effects the braking by its friction. In this case, 
as in the former, a general indication of the nature of the de- 
vice is sufficient on the question whether the latter embodies 
the former in the sense of the contract. This question is an- 
swered by the description which we have given. It is true that 
in both the sprocket wheel is arranged to engage or disengage 
with the main wheels of the machine, to allow coasting and to 
brake by a reverse action of the rider’s feet. But the methods 
by which these results are accomplished are so different that it 
is only on the assumption that Farrow was in the broadest 
sense a pioneer, and had covered the whole ground, or at least 
that the contract put him in that position relatively to the de- 
fendant that the claim in respect of E 10 could be allowed. It 
is not pretended that Farrow occupied such a position as an 
inventor, and our construction of the contract does not give it 
the supposed extent. The auditor found that there was a radi- 
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cal difference between the contrivances in construction and 
operation, and there has not been and could not be a finding to 
the contrary. The ground on which the account was ordered 
was that the contract required it, notwithstanding all the dif- 
ference which the auditor found. We could not come to that 
conclusion unless we at least were satisfied that it was inconsist- 
ent with due business diligence in pushing Farrow for the de- 
fendant to take up with E10. The witnesses pointed out im- 
portant superiorities in the latter, which we need not repeat, in 
the way of avoiding clogging by mud or ice, in applicability to 
a chainless machine, in more immediate and certain operation, 
and in requiring a less continuous exercise of force. On these 
points they were not contradicted. If, as we think, E 10 did 
not embody Farrow’s invention, and if the company reasonably 
and honestly thought it a better thing, it had a right to do what 
it did. We cannot say that it was not warranted in its prefer- 
ence of E 10, or that it was not honest in its choice. It follows 
that with regard to this the decree must be reversed. 

There was evidence that the defendant had sold out to an- 
other company of a nearly similar name. It is enough to say 
that it does not appear that the defendant is not still in exist- 
ence, but on the contrary it would seem that the corporation 
still exists. 

Decree reversed and case remanded with directions to reinstate 

the auditor's first report so far as the same disallows a claim 
in respect of E 10. 7 | 
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MINNESOTA IRON COMPANY v. KLINE. 


ERROR TO THE SUPREME COURT OF THE STATE OF MINNESOTA. 


No. 96. Argued December 5, 1905.—Decided December 18, 1905. 


If a state statute as interpreted by the highest court of the State is not 
violative of the Federal Constitution this court will accept the construc- 
tion of the state court. 

The statute of Minnesota, G. S., 1894, § 2701, providing that the liability 
of railroad companies for damages to employés shall not be diminished 
by reason of the accident occurring through the negligence of fellow 
servants, and excepting from its provisions damages sustained by em- 
ployés engaged in construction of new and unopened railroads, does not, 
as interpreted by the highest court of that State, discriminate against 
any class of railroads or deny to such class the equal protection of the 
laws; the exception merely marks the time when the statute takes effect. 

There is no objection under the Fourteenth Amendment to legislation 
confined to a peculiar and well-defined class of perils, and it is not nec- 
essary that they are shared by the public if they concern the body of 
citizens engaged in a particular work. 

Freedom of contract may be limited by a state statute where there are 
visible reasons of public policy for the limitation. 


THE facts are stated in the opinion. 


Mr. Frank B. Kellogg, with whom Mr. W. W. Billson and 
Mr. Joseph B. Cotton were on the brief, for plaintiff in error: 

The statute as construed by the Supreme Court of the State, 
denies to plaintiff in error the equal protection of the laws. 

The sole circumstance relied upon to bring the defendant, a 
private mining company, under the operation of the statute, is 
that it used steam power trains in moving earth from cut to fill. 

As construed by the state court, the function of the proviso 
in the statute is to exempt certain railroad employers from the 
operation of the act, on the ground of the newness of their 
roads. 

As to the irrationality of the distinction between new and old 

VOL. cxc1x—388 
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roads see Schneider v. Chicago, Burlington & Northern Ry. Co., 
42 Minnesota, 68, 72. 

An invidious distinction in favor of a single class, is as obnox- 
ious to the equality clause as a similar discrimination against a 
particular class. Connolly v. Union Sewer Pipe Co., 184 U.S. 
540, 554. 

Nor is it necessary that the character of the discrimination 
or the attendant circumstances should justify an inference of 
malice, ill-will or corrupt favoritism on the part of the legisla- 
ture. It is enough that no rational basis for the discrimination 
can be discerned. Smyth v. Ames, 169 U.S. 466; Cotting v. 
Kansas City Stock Yards, 183 U. 8. 79, 112; Gulf, Colorado &c. 
Co. v. Ellis, 165 U.S. 150, 165. 

Cases sustaining the right to subject certain distinct classes 
to special legislative restrictions, where the law operates uni- 
formly on all parties brought under its influence, do not detract 
from the elementary rule that legal discriminations cannot be 
based upon diversities of conditions not logically and reason- 
ably related to them. Cases supra and Magoun v. Ill. Trust 
Co., 170 U.S. 283; A., T. & S. F. Ry. Co. v. Matthews, 174 U.S. 
96; L. S. & Mich. South. Ry. Co. v. Smith, 173 U.S. 684; Bar- 
bier v. Connolly, 113 U.S. 27, 31. 

For decisions of the Supreme Court of the State of Minnesota, 
upon this and other fellow servant statutes, see Herrick v. M. & 
St. Louis R. Co., 31 Minnesota, 12;8. C. 127 U.S. 211, involving 
the construction of a statute of lowa. Mo. Pac. Ry. v. Mackey, 
127 U. S. 206; Lavellee v. St. P. M. & M. Ry. Co., 40 Minne- 
sota, 250; Johnson v. St. P. & Duluth Ry. Co., 43 Minnesota, 
222; Pearson v. Chicago, M. & St. P. R. R. Co., 47 Minnesota, 9; 
Holtz v. Great Northern R. Co., 69 Minnesota, 524; Funk v. 
St. Paul City Ry. Co., 61 Minnesota, 435; Schus v. Powers- 
Simpson Co., 85 Minnesota, 448, can be distinguished from this 


case. 

In no case in this court has such a classification as this been 
sustained, and, if the legislature may make this classification, 
there is no limit to its power. It may make a railroad liable 
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for the negligence of its employés in grading the railroad, and 
at the same time may exempt a contractor in grading a street. 
This statute cannot, therefore, be brought within any of the rules 
laid down by this court. Tullis v. Lake Erie & Western R. Co., 
175 U. S. 348; Chicago, Kansas & W. R. Co. v. Pontius, 157 
U. 8. 209. 

In cases brought here from a state court, the construction 
placed by the state court upon the laws of the State, whether 
common or statutory, are reviewable here so far as necessary 
to determine whether the party bringing up the case has been 
denied by the state court any right or immunity secured to him 
by the Constitution of the United States. Gibson v. Missis- 
sippt, 162 U.S. 565, 591; Aich., Top. & S. F. Ry. v. Mathews, 
174 U.S. 100; Yick Wo v. Hopkins, 118 U.S. 356, 366; Chicago 
&c. Ry. Co. v. Chicago, 166 U.S. 226; Scott v. McNeal, 154 U.S. 
34, 44. 


Mr. Samuel A. Anderson and Mr. George M. Nelson for de- 
fendant in error: 

Chapter 13, General Laws Minnesota, 1887, construed as ap- 
plicable to plaintiff in error, is constitutional and not repugnant 
to the Fourteenth Amendment denying to the plaintiff in error 
the equal protection of the laws. 

“The national courts uniformly follow the construction of the 
constitution and statutes of a State given by its highest judicial 
tribunal in all cases which involve no question of general or 
commercial law, and no question of right under the Constitu- 
tion and laws of the Nation.” Kibbe v. Iron Mining Co., 136 
Fed. Rep. 147; Bolles v. Brimfield, 120 U. 8. 759, 763; Detroit 
v. Osborne, 135 U.S. 492, 499; Gut v. The State, 9 Wall. 35, 37; 
Fairfield v. Gallatin County, 100 U. 8. 47; Bank of Hamilton v. 
Dudley’s Lessee, 2 Pet. 492; Union National Bank v. Kansas 
City, 136 U. 8. 223, 235. 

The Supreme Court of Minnesota having so construed this 
statute as to make it applicable to the plaintiff in error, and 
having held it to be constitutional under the state constitution, 
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the judgment of that court must stand, unless the statute, so 
construed, is in violation of the Fourteenth Amendment, as 
denying to the plaintiff in error the equal protection of the laws, 

The proviso contained in the statute does not in any way 
vitiate the statute or render it unconstitutional as claimed by 
counsel for plaintiff in error. 

Statutes passed by the state legislatures in exercise of the 
police power, are not necessarily designed for the protection or 
welfare of the public generally, as distinguished from those of 
a particular class of employés exposed to peculiar hazards. Mo. 
Pac. Ry. Co. v. Mackey, 127 U.S. 205; Minn. & St. Louis Ry. 
Co. v. Herrick, 127 U. 8. 210; Holden v. Hardy, 169 U. 8. 366; 
St. Louis Consolidated Coal Co. v. Illinois, 185 U.S. 203. 


Mr. Justice Homes delivered the opinion of the court. 


This is an action for the loss of an arm by the plaintiff, the 
defendant in error, while repairing an engine of the defendant, 
through the negligence of a fellow servant. A statute of Min- 
nesota reads as follows: “‘Every railroad corporation owning 
or operating a railroad in this State shall be liable for all dam- 
ages sustained by any agent or servant thereof by reason of the 
negligence of any other agent or servant thereof, without con- 
tributory negligence on his part, when sustained within this 
State, and no contract, rule, or regulation between such corpo- 
ration and any agent or servant shall impair or diminish such 
liability ; provided, that nothing in this act shall be so construed 
as to render any railroad company liable for damages sustained 
by any employé, agent, or servant, while engaged in the con- 
struction of a new road, or any part thereof, not open to public 
travel or use.” Minn. G.S. 1894, §2701. The track on which 
the accident happened was a narrow gauge track, on which 
dump cars were run by the defendant, a mining company, for 
the purpose of stripping the earth from the surface of its mine. 
The plaintiff had a verdict which afterwards was set aside 
by the trial court on the ground that if the statute were 
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construed to apply to this case it would be contrary to the 
Fourteenth Amendment of the Constitution of the United 
States. This ruling was reversed by the Supreme Court of the 
State and judgment was entered on the verdict. 93 Minnesota 
63. The case was then brought here. 

The Supreme Court of Minnesota construed the act to apply 
to this case and held it constitutional when so construed. Of 
course, if the statute as interpreted is not within the prohibi- 
tions of the Fourteenth Amendment we do not interfere with 
the construction adopted by the state court. The state court 
held that the act was confined to the dangers peculiar to railroads 
and did not discriminate against railroad companies merely 
as such. It read the proviso as only exempting incomplete 
roads, marking the time when the statute should take effect, 
and not as confining it to roads intended for public travel. 
Before us it was argued that when the statute was passed there 
were no private railroads in the State, and that, if the proviso 
is taken to mean what the court said, the discrimination is 
senseless and unjustified, whereas if it be taken to confine the 
statute to public roads after public travel has begun, the dis- 
tinction may be maintained. We are of a different opinion. 
Some time must be fixed when the law shall begin to operate 
and the time when the road is finished is a natural and proper 
time. There may be unavoidable and exceptional dangers 
before the track is finished and while cars are being run over 
it for construction purposes, and the legislature might think it 
proper that the servant should take the risk of these even if the 
negligence of a fellow servant codperated, just as he takes the 
risk of the known peculiar dangers when he sets about repairing 
the effects of an accident. The fact that there may be also 
dangers like those on the finished road does not prevent the 
legislature from considering the situation as a whole and keep- 
ing the old rule on practical grounds until the exceptional risks 
come to anend. It was assumed in argument that the statute 
would not apply to a road like the present if it were built in 
aid of the construction of a public railroad which was not yet 
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completed. We see nothing in the decision or the statute to 
warrant the assumption, and therefore need not discuss what 
the effect of such an exception would be. Of course there is no 
objection to legislation being confined to a peculiar and well- 
defined class of perils, and it is not necessary that they should 
be perils which are shared by the public, if they concern the 
body of citizens engaged in a particular work. Holden v. 
Hardy, 169 U.S. 366. 

It was not argued that the statute was bad as interfering un- 
duly with freedom of contract. There is no doubt that that 
freedom may be limited where there are visible reasons of public 
policy for the limitation. Holden v. Hardy, 169 U.S. 366, 391. 
The constitutionality of the law, so far as it merely does away 
with the exception as to the negligence of fellow servants from 
the general law of master and servant in the case of railroads, 
is not disputed. Missouri Pacific Railway Co. v. Mackey, 127 
U. 8. 205. The whole case is put on the proviso, and the ar- 
gument with regard to that is merely one of the many attempts 
to impart an overmathematical nicety to the prohibitions of the 
Fourteenth Amendment. 


Judgment affirmed. 
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Van Slyck for respondent. 


No. 440. THz WesteRN Wooten Mitt Company, PETI- 
TIONER, v. NORTHERN ASSURANCE COMPANY OF LONDON. No- 
vember 27, 1905. Petition for writ of certiorari to the United 
States Circuit Court of Appeals for the Eighth Circuit denied. 
Mr. W. H. Rossington and Mr. Charles Blood Smith for peti- 
tioner. Mr. Charles J. Greene and Mr. Ralph W. Breckenridge 
for respondent. 


No. 273. Tot Harway Dyrwoop ANp Extract MANv- 
FACTURING COMPANY ET AL., PETITIONERS, v. THE HEMOLIN 
Company. December 4, 1905. Petition for a writ of cer- 
tiorari to the United States Circuit Court of Appeals for the 
Second Circuit denied. Mr. W. P. Preble, Jr., for petitioners. 
Mr. Harold Binney for respondent. 
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No. 403. ALEXANDER VON FAaBER-CASTELL, PETITIONER, Vv. 
JoHN EsperHARD FaBer. December 4, 1905. Petition for a 
writ of certiorari to the United States Circuit Court of Appeals 
for the Second Circuit denied. Mr. Joseph H. Choate and Mr. 
Frederic W. Hinrichs for petitioner. Mr. Benjamin F. Tracy 
for respondent. 


No. 444. AMERICAN SEWAGE DisposaL Company oF Bos- 
TON, PETITIONER, v. CirTy oF PawruckEeTr. December 4, 1905. 
Petition for a writ of certiorari to the United States Circuit 
Court of Appeals for the First Circuit denied. Mr. Edward 
P. Payson for petitioner. Mr. William R. Tillinghast for re- 
spondent. 


No. 456. THe Hayes Youne Tie PLate Company, PEtI- 
TIONER, v. THE Str. Louis Transir Company. December 4, 
1905. Petition for a writ of certiorari to the United States 
Circuit Court of Appeals for the Eighth Circuit denied. Mr. 
James L. Hopkins, Mr. Alfred A. Eicks and Mr. J. S. Barker 
for petitioner. No appearance for respondent. 


No. 502. SEWERAGE AND WaTER BoarpD oF NEw ORLEANS, 
PETITIONER, v. NATIONAL CONTRACTING Company. Decem- 
ber 11, 1905. Petition for a writ of certiorari to the United 
States Circuit Court of Appeals for the Fifth Circuit denied. 
Mr. Omer Villere and Mr. S. L. Gilmore for petitioner. No 
appearance for respondent. 


CASES DISPOSED OF WITHOUT CONSIDERATION BY 
THE COURT FROM OCTOBER 9 TO DECEMBER 11, 
1905. 


No. 146. Coztunc Him Nim, APPELLANT, v. THE UNITED 
States; No. 147. CoHeEw Hine, APPELLANT, v. THE UNITED 
States; No. 148. Lez Yur, APPELLANT, v. THE UNITED 

VOL. cxcI1x—39 
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Srates; No. 149. Cun CHew Fone, erc., APPELLANT, v. THE 
Unitep States; and No. 150. CHzEuNG PanGc, APPELLANT, 1, 
Tue Unirep States. Appeals from the United States Cir- 
cuit Court of Appeals for the Ninth Circuit. October 10, 1905. 
Dismissed, per stipulation, on motion of Mr. Solicitor Gen- 
eral Hoyt for the appellee. Mr. Oliver Dibble for appellants. 
The Attorney General for appellee. 


No. 428. GrusepPE MarmMo, APPELLANT, v. WILLIAM C, 
NICOLL, SHERIFF OF THE County oF Essex, N. J. Appeal 
from the Circuit Court of the United States for the District 
of New Jersey. October 10, 1905. Docketed and dismissed 
with costs, on motion of Mr. Charles F. Wilson for the appellee. 
No one opposing. 


No. 41. THE New York Lire INsuRANCE Company, PLAIN- 
TIFF IN Error, v. ANNIE EK. ENGuisH. In error to the Court 
of Civil Appeals of the First Supreme Judicial District of the 
State of Texas. October 10, 1905. Dismissed with costs, on 
motion of Mr. Frederic D. McKenney for the plaintiff in error. 
Mr. George W. Hubbell, Mr. James H. McIntosh and Mr. 
Frederic D. McKenney for plaintiff in error. Mr. John Wharton 
Clark and Mr. Winchester Kelso for defendant in error. 


No. 76. Tacoma Mitit Company, PETITIONER, v. BLACK 
Hits AND NORTHWESTERN RarLway CoMPANY ET AL. On 
writ of certiorari to the United States Circuit Court of Ap- 
peals for the Ninth Circuit. October 10, 1905. Dismissed, 
per stipulation, on motion of Mr. Frederic D. McKenney for 
the petitioner. Mr. E. C. Hughes, Mr. James M. Ashton and 
Mr. Frederic D. McKenney for petitioner. Mr. James B. 
Howe for respondents. 


No. 93. WaBasH RaILroap Company, PLAINTIFF IN ERROR, 
v. W. H. Summers. In error to the Kansas City Court of 
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Appeals of the State of Missouri. No. 94. WaBasH RAILROAD 
Company, PLAINTIFF IN Error, v. JAMES HENDRIX; and 
No. 95. WaBasH Rar~roap ComPANy, PLAINTIFF IN ERROR, 
vy. S. M. Rice. In error to the St. Louis Court of Appeals of 
the State of Missouri. October 10, 1905. Dismissed with 
costs, on motion of counsel for the plaintiff in error. Mr. 
Wells H. Blodgett for plaintiffs in error. No appearance for 
defendants in error. 


No. 109. C. M. Barnes, Mayor, ETCc., ET AL., APPELLANTS, 
v. C. W. TuRNER ET AL. Appeal from the Supreme Court of 
the Territory of Oklahoma. October 10, 1905. Dismissed 
with costs, on motion of counsel for the appellants. Mr. 
Henry E. Asp and Mr. L. E. Payson for appellants. No ap- 
pearance for appellees. 


No. 120. NationaL AcciDENT Society, PLAINTIFF IN ERRoR, 
v. WiLtL1AM Bruce Martin, JupGE, ETc. In error to the Su- 
preme Court of Appeals of the State of Virginia. October 10, 
1905. Dismissed with costs, on motion of counsel for plaintiff 
in error. Mr. James E. Heath, Jr., for plaintiff in error. No 
appearance for defendant in error. 


No. 132. GALEN E. GREEN, PLAINTIFF IN Error, v. Davip 
Stewart. In error to the Court of Appeals of the District 
of Columbia. October 10, 1905. Dismissed with costs, on 
motion of counsel for the plaintiff in error. Mr. John Ridout 
for plaintiff in error. Mr. Charles W. Clagett for defendant in 
error. 


No. 136. PaBLo UBARRI ET AL., PLAINTIFFS IN ERROR, v. 
Pepro C. CorrEA Y Ropricuez ET AL. In error to the Dis- 
trict Court of the United States for the District of Porto Rico. 
October 10, 1905. Dismissed with costs, on motion of counsel 
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for the plaintiffs in error. Mr. N. B. K. Pettingill for plaintiffs 
in error. No appearance for defendants in error. 


No. 143. THe Cuicaco aND Erte RatLtroap Company, 
PLAINTIFF IN Error, v. J. W. JAcoBy, ADMINISTRATOR, ETC. 
In error to the Supreme Court of the State of Ohio. Octo- 
ber 10, 1905. Dismissed with costs, on motion of counsel for 
the plaintiff in error. Mr. John H. Doyle for plaintiff in error. 
No appearance for defendant in error. 


No. 189. WaBasH RAILROAD CoMPANY, PLAINTIFF IN ERROR, 
v. JOHN Stoop. In error to the Kansas City Court of Appeals, 
State of Missouri. October 10, 1905. Dismissed with costs, 
on motion of counsel for plaintiff in error. Mr. Wells H. 
Blodgett for plaintiff in error. No appearance for defendant 
in error. 


No. 205. Wiiu1am C. Jurre, PLArntirr In Error, v. THE 
MONONGAHELA RIVER CONSOLIDATED COAL AND COKE Com- 
PANY. In error to the Supreme Court of the State of Pennsyl- 
vania. October 10, 1905. Dismissed with costs, on motion 
of counsel for plaintiff in error. Mr. Wm. B. Rodgers and Mr. 
Henry A. Davis for plaintiff in error. No appearance for de- 
fendant in error. 


No. 364. Jerry T. Donovan, PLAINTIFF IN ERROR, v. 
MicuaeEL T. Berry. In error to the Superior Court of the 
State of Massachusetts. October 10, 1905. Dismissed with 
costs, per stipulation. Mr. Arthur D. Hill for plaintiff in error. 
Mr. John J. Winn for defendant in error. 


No. 2. THe Unirep States, APPELLANT, v. THE MISSOURI, 
KANSAS AND Texas Rartway CoMPANy ET AL. Appeal from 
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the Circuit Court of the United States for the District of 
Kansas. October 10, 1905. Dismissed, on motion of Mr. 
Solicitor General Hoyt for the appellant. The Attorney Gen- 
eral for appellant. No appearance for appellees. 


No. 4. Erte Rar~roap ComMPANy, PLAINTIFF IN ERROR, ?. 
Grorce H. Minor. In error to the Supreme Court of the 
State of New York. October 10, 1905. Dismissed with costs, 
pursuant to the nineteenth rule. Mr. Adelbert Moot for 
plaintiff in error. Mr. Charles B. Wheeler for defendant in 
error. 


No. 23. CHARLES E. Dawson ET AL., PLAINTIFFS IN ERROR, 
v. THoMmAS E. WaGGAMAN, CoLLEcTor, ETc. In error to the 
Court of Appeals of the District of Columbia. October 11, 
1905. Dismissed with costs, on authority of counsel for plain- 
tiffs in error. Mr. D. W. Baker for plaintiffs in error. Mr. 
Irving Williamson for defendant in error. 


No. 8. THomas E. Davis, PLAINTIFF IN ERROR, v. JACOB 
Livinc ET AL. In error to the Supreme Court of Appeals of 
the State of West Virginia. October 11, 1905. Dismissed 
with costs, pursuant to the tenth rule. Mr. Maynard F. 
Stiles for plaintiff in error. No appearance for defendants in 
error. 


No. 28. THe Unirep States or AMERICA v. THE A. C., 
McE.Lroy MANUFACTURING Company. On a certificate from 
the United States Circuit Court of Appeals for the Third Cir- 
cuit. October 16, 1905. Dismissed, on motion of Mr. So- 
licitor General Hoyt for the United States. The Attorney Gen- 
eral for the United States. Mr. F. B. Bracken for the A. C. 
McElroy Manufacturing Company. 


No. 135. PREFERRED TONTINE MERCANTILE COMPANY ET AL., 
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PLAINTIFFS IN Error, v. THE STATE OF MISSOURI EX REL, 
Lutuer S. HickMAN, Supervisor, ETc. In error to the Su- 
preme Court of the State of Missouri. October 27, 1905. 
Dismissed with costs, on motion of counsel for the plaintiffs 
in error. Mr. James H. Harkless for plaintiffs in error. No 
appearance for defendant in error. 


No. 139. THe Unirep Srares v. Lee S1 Kum; and No. 140. 
Tue Unirep Srates v. Man Quone Kay. On certificates 
from the United States Circuit Court of Appeals for the Ninth 
Circuit. October 30, 1905. Dismissed, on motion of Mr. 
Solicitor General Hoyt for the United States. The Attorney 
General for the United States. No appearance for Lee Si 
Kum and Mah Quong Kay. 


No. 45. Henry LockHarT ET AL., APPELLANTS, v. H. C. 
LEEDS ET AL. Appeal from the Supreme Court of the Terri- 
tory of New Mexico. November 1, 1905. Dismissed with 
costs, on motion of counsel for the appellants. Mr. J. H. 
McGowan for appellants. Mr. W. B. Childers for appellees. 


No. 47. CUMULATIVE CREDIT CoMPANY, APPELLANT, v. Mort- 
LEY H. Furnt. Appeal from the Cireuit Court of the United 
States for the Southern District of California. November 2, 
1905. Dismissed with costs, pursuant to the tenth rule. Mr. 
John B. Larner for appellant. The Attorney General for ap- 
pellee. 


No. 48. Paut DreroBert v. NEVADA N. STRANAHAN. On 
a certificate from the United States Circuit Court of Appeals 
for the Second Circuit. November 7, 1905. Stricken from 
the docket for want of prosecution. Mr. John A. Garver for 
Derobert. The Attorney General for Stranahan. 


No. 59. Jose ANTONIO FERNANDEZ ET AL., PLAINTIFFS IN 
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Error, v. SALVADOR Luco. In error to the District Court 
of the United States for the District of Porto Rico. Novem- 
ber 8, 1905. Dismissed with costs, pursuant to the tenth 
rule. Mr. James S. Harlan for plaintiffs in error. Mr. C. C. 
Lancaster for defendant in error. 


No. 60. Harry F. Harris, PLAINTIFF IN Error, v. GEORGE 
F. Exuiorr et aL. In error to the Court of Appeals of the 
District of Columbia. November 8, 1905. Dismissed with 
costs, on motion of Mr. Frank J. Hogan for the plaintiff in 
error. Mr. D. W. Baker and Mr. Frank J. Hogan for plain- 
tiffs in error. The Attorney General for defendants in error. 


No. 457. Hosart 8. Brrp, APPELLANT, v. JOSE BERRIOs, 
Warpen, ETc. Appeal from the Supreme Court of Porto 
Rico. November 8, 1905. Dismissed with costs, on motion 
of counsel for appellant. Mr. Gilbert E. Roe for appellant. 
No appearance for appellee. 


No. 498. Rupotpn F. THEuRER, EXEcuToR, ETC., ET AL., 
PLAINTIFFS IN ERRor, v. THE UNITED States. In error to 
the Cireuit Court of the United States for the District of 
Louisiana. December 4, 1905. Docketed and dismissed, on 
motion of Mr. Solicitor General Hoyt for the defendant in error, 
and cause remanded to the Circuit Court of the United States 
for the Eastern District of Louisiana. No one opposing. 


No. 499. Luctan H. ALEXANDER, PLAINTIFF IN ERROR, 2. 
THE Ciry or Tacoma ET AL. In error to the Supreme Court 
of the State of Washington. December 4, 1905. Docketed 
and dismissed with costs, on motion of Mr. David A. Gourick 
for the defendant in error. No one opposing. 


No. 280. LA CoMPANIA DE LOS FERROCARRILES DE PUERTO 
Rico, PLAINTIFF IN ERROR, v. JOSE CASUELA GEIGEL. In 
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error to the District Court of the United States for the District 
of Porto Rico. December 6, 1905. Dismissed with costs, 
and mandate granted, on motion of Mr. Frederic D. McKenney 
for the plaintiff in error. Mr. Francis H. Dexter, Mr. Fred- 
eric D. McKenney and Mr. J. S. Flannery for plaintiff in error. 
Mrs. Ellen S. Mussey for defendant in error. 


No. 113. ANN Francis, PLAINTIFF IN Error, v. Peter J. 
FRANCIS ET AL. In error to the Supreme Court of the State 
of Michigan. December 6, 1905. Dismissed with costs, pur- 
suant to the tenth rule. Mr. Henry M. Duffield for plaintiff 
in error. No appearance for defendants in error. 


No. 121. J. T. Wryaut & Sons, PLAINtiFrs IN ERROR, vv. 
Kansas City, Mempuis anp BirmincHam RaiLroap Com- 
PANY. In error to the Supreme Court of the State of Missis- 
sippi. December 7, 1905. Dismissed with costs, pursuant 
to the tenth rule. Mr. Fred Beall for plaintiffs in error. Mr. 
L. F. Parker, Mr. A. B. Browne and Mr. Alexander Britton 
for defendant in error. 


No. 409. Jonn H. MircHeii, PLAntirr 1x Error, v. THE 
Unirep States. In error to the Cireuit Court of the United 
States for the District of Oregon. December 11, 1905. Upon 
suggestion of death of plaintiff in error case abated and writ 
of error dismissed, on motion of Mr. John M. Thurston for the 
plaintiff in error. Mr. John M. Thurston for plaintiff in error. 
The Attorney General for defendant in error. 


No. 128. CHartes A. De ARNAUD, PLAINTIFF IN ERROR, 
v. Frep. C. AinswortH. In error to the Court of Appeals of 
the District of Columbia. December 11, 1905. Dismissed 
with costs, pursuant to the tenth rule. Mr. F. P. B. Sands 
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for plaintiff in error. The Attorney General for defendant in 
error. 


No. 129. Witu1amM IF. TryBER, APPELLANT, v. McGREGOR 
CREAMERY ASSOCIATION ET AL. Appeal from the Circuit 
Court of the United States for the Western District of Texas. 
December 11, 1905. Dismissed with costs, pursuant to the 
tenth rule. Mr. W. J. Moroney for the appellant. No ap- 
pearance for appellees 
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SUPREME COURT OF THE UNITED STATES. 


OcroBER Term, 1905. 


ORDER. 


It is ordered by the Court that General Order in Bank- 
ruptey No. 35 be amended by adding the following sen- ‘ 
tence to subdivision 4: 


He may also, pending such proceedings, both in voluntary 
and involuntary cases, order the commissions of referees and 
trustees to be paid immediately after such commissions accrue 
and are earned. 


(Promulgated December 11, 1905.) 











INDEX. 


ABANDONMENT. 
See MARITIME Law. 


ACTION. 
See BANKRUPTCY, 2; LIMITATION OF ACTIONS; 
JurispicTion, A 5; C 4; NATIONAL Banks, 1; 
PARTITION. 


ACTS OF CONGRESS. 

AxasKa, Act of May 17, 1884, 23 Stat. 24 (see Public Lands, 3): Russian- 
American Packing Co. v. United States, 570. 

CRIMINAL ProcepurE, Rev. Stat. § 1014 (see Criminal Law; Removal of 
Causes, 3): Hyde v. Shine, 62. 

District or Cotumsia, Comp. Stat. D.C. § 23, ch. 35 (see Criminal Law, 4): 
Hyde v. Shine, 62. 

Habeas Corpus, Rey. Stat. § 766 (see Constitutional Law, 3): Rogers vy. 
Peck, 425. 

INTERNAL REVENUE, Rev. Stat. §§ 3140, 3232, 3244 (see Internal Revenue, 
2): South Carolina v. United States, 437. 

INTERSTATE COMMERCE, Wilson Act of August 8, 1890, 26 Stat. 313 (see 
States, 10): Foppiano v. Speed, 501. 

Jupicrary, Act of March 2, 1887, 24 Stat. 442, and Act of March 3, 1887, 
24 Stat. (see Statutes, A 2): Petri v. Creelman Lumber Co., 487. 

NATIONAL Banks, Rev. Stat. §§ 5211, 5240, 5241 (see National Banks, 3): 
Guthrie v. Harkness, 148. 

PHILIPPINE IsLaNps, Act of July 1, 1902, 32 Stat. 691 (see Constitutional 
Law, 14; Courts, 7): Trono v. United States, 521. 

Pusiic Lanps, Rev. Stat. § 2262 (see Public Lands, 10): Hajemann v. 
Gross, 342. Act of March 3, 1891 (see Public Lands, 3, 4, 5): Russian- 
American Packing Co. v. United States, 570. Rev. Stat. §§ 2291, 2292 
(see Public Lands, 6; Removal of Causes, 2): McCune v. Essig, 382. 

RatLroaps, Act of 1871, 16 Stat. 430 (see Railroads, 1): Union Pacific Co. 
v. Mason City Co., 160. 


ADVERSE POSSESSION. 
See ErectMENT, 1. 


AFFREIGHTMENT. 


See Maritime Law. 
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AGENCY. 


See INTERNAL REVENUE, 2. 


AMENDMENT. 
See Bankruptcy, 1; 
PLEADING. 


ANCIENT DOCUMENTS. 


See EvipENCE. 


APPEAL AND ERROR. 

1. Effect of affirmance on both of two grounds upon which judgment below was 
rested. 

A distinct ruling on any question fairly arising in a trial is not obiter dictum, 
and where the judgment rests upon two grounds, either being sufficient 
to sustain it, and the appellate court sustains it on both grounds, the 
ruling on neither is obiter but each is the ruling of the court and of equal 
validity with the other. Union Pacific Co. v. Mason City Co., 160. 


2. Necessity for bill of exceptions or formal certificate on writ of error to review 
judgment of Circuit Court as to jurisdiction—Sufficiency of writ of error. 

Where it is plainly apparent on the record that the only matters tried and de- j 
cided in the Circuit Court were demurrers to pleas to the jurisdiction, j 
and the petition upon which the writ of error was allowed asked only 
for the review of the judgment which decided that the court had no 
jurisdiction, no bill of exceptions or formal certificate in respect to the 
matter decided is required and the writ of error will not be dismissed 
because authenticated by a judge other than the trial judge, and not 
made at the term in which the judgment was entered. Petri v. Creel- 
man Lumber Co., 487. 


3. Damages awarded on ajfirmance. 
Award of ten per cent damages, in addition to interest and costs, on affirm- 
ance of judgment. Wabash Railroad Co. v. Mathew, 605. 


See CONSTITUTIONAL Law, 4, 14; JURISDICTION ; 
Courts, 1; PLEADING; 
CRIMINAL Law, 3; PROHIBITION. 
HaBeas Corpus; TAXATION, 5. 


ASSESSMENT. 


See Taxation, 5. 


ASSESSMENT ON STOCK. 
See Jurispicrion, A 5; 
NATIONAL Banks, 1. 
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BANKRUPTCY. 

1. Order amending General Order in Bankruptcy No. 35. 

It is ordered by the court that General Order in Bankruptey No. 35 be 
amended by adding the following sentence to subdivision 4: He may 
also, pending such proceedings, both in voluntary and involuntary 
cases, order the commissions of referees and trustees to be paid immedi- 
ately after such commissions accrue and are earned. (Promulgated 
December 11, 1905), 617. 


2. Power of special master to sue to collect assets of bankrupt. 

Where the decree appointing a special master gave him express authority 
to sue to collect all assets of the bankrupt, the fact that he was merely 
designated as special master did not deprive him of the special powers 
to sue conferred on him by the decree. Royal Insurance Co. v. Miller, 
353. 

BANKS. 
See NATIONAL BANKS. 





BENEFITS. 
See TAXATION, 11. 
BILL OF EXCEPTIONS. 
See APPEAL AND Error, 2. 


BONDS. 


See PROHIBITION. 


BRIDGES. 

See RAILroaps, 1. 
BURDEN OF PROOF. 
See TAXATION, 8. 
CABS. 

See RaAiLroaps, 3; 
STREETS AND SIDEWALKS, 1. 
CAPITAL STOCK. 
See Jurispiciton, A 5; 
NATIONAL Banks, 1. 
CARRIERS. 
See RAILROADS; 
TAXATION, 10. 
CASES DISTINGUISHED. 


Kepner v. United States, 195 U. S. 100, distinguished in Trono v. United 
States, 521 
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CASES FOLLOWED. 

Benson v. Henkel, 198 U.S. 1, followed in Hyde v. Shine, 62. 

Brooklyn City Railroad Co. v. New York, 199 U.S. 48, followed in Twenty- 
third Street Ry. Co. v. New York, 53. 

Hyde v. Shine, 199 U.S. 62, followed in Dimond v. Shine, 88. 

Laramie County v. Albany County, 92 U.S. 307, followed in Kies v. Lowrey, 
233. 

Metropolitan Street Ry. Co. v. New York, 199 U. 8. 1, followed in Twenty- 
third Street Ry. Co., v. New York, 53. 

Reduction Co. v. Sanitary Reduction Works, 199 U. 8S. 306, followed in 
Gardner v. Michigan, 325. 

Russian-American Packing Co. v. United States, 199 U. S. 570, followed 
in Royal Packing Co. v. United States, 579. 


CERTIORARI. 
See Courts, 3; 
TAXATION, 5; 


CHARTER PARTY. 
See MARITIME Law. 


CITIZENSHIP. 
See Jurispiciton, C 1; 
NATIONAL BANKs, 2; 
REMOVAL OF CAUSES, 1. 


CLOUD ON TITLE. 


See PARTITION, 3. 


COMBINATIONS. 
See ConsTITUTIONAL Law, 2. 


COMMERCE. 
See States, 10. 


COMMISSIONS. 
See BANKRuPTCY, 1. 


COMMON LAW. 
See CONSTITUTIONAL Law, 13. 


COMPTROLLER OF THE CURRENCY. 
See NATIONAL BANKS, 1. 


CONFLICT OF LAWS. 


See Maritime Law; 
Pusiic LANps, 6. 
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CONGRESS. 
AcTs OF. 


See Acts or CONGRESS. 


POWERS OF. 
See CONSTITUTIONAL Law, 9; 
Pusuic LANps, 4. 


CONSTITUTIONAL LAW. 
Commerce clause. See STATES, 10. 


1. Contract; limitation of freedom of contract. 

Freedom of contract may be limited by a state statute where there are 
visible reasons of public policy for the limitation. Minnesota Iron Co. 
v. Kline, 593. 


2. Contracts and due process of law—Validity of Iowa law relative to combina- 
tions of insurance companies. 

Section 1754 of the Iowa Code of 1897, prohibiting combinations of insur- 
ance companies as to rates, commissions, and manner of transacting 
business, is not unconstitutional as depriving the companies of their 
property or of their liberty of contract within the meaning of the 
Fourteenth Amendment and the auditor of the State will not be en- 
joined from enforcing the provisions of the statute. A company law- 
fully doing business in a State is no more bound by a general uncon- 
stitutional enactment than a citizen of that State. Carroll v. Greenwich 
Insurance Co., 401. 


See Locat Law (Fiorina); 
STaTEs, 4; 
TAXATION, 2, 3, 9. 


3. Due process of law; deprivation oj liberty; interference by state authorities 
in proceedings in Federal courts. 

Statutes should be given a reasonable construction with a view to make 
effectual the legislative intent; and the granting by the Governor of a 
State of a reprieve to a person sentenced to death in order that an appeal 
may be heard in this court, from an order of the District Court dismiss- 
ing a petition in habeas corpus proceedings, is not such an interference 
by state authorities in a proceeding in the Federal courts in violation 
of § 766, Rev. Stat., as will make the subsequent confinement and 
execution of the prisoner a deprivation of liberty or life without due 
process of law. Rogers v. Peck, 425. 


4. Due process of law as respects procedure in criminal cases in state courts. 
Due process of law, guaranteed by the Fourteenth Amendment, does not 
require the State to adopt a particular form of procedure, so long as the 
accused has had sufficient notice and adequate opportunity to defend 
himself in the prosecution, and the State may determine, free from 
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Federal interference or control, in what courts crime may be prosecuted 
and by what courts the prosecutions may be reviewed. /b. 


5. Due process and equal protection of laws—Validity of New York law 
regulating sale of milk. 

Section 66 of the Sanitary Code of the City of New York, regulating the 
sale of milk in that city, as the same has been construed by the highest 
court of that State, held not violative of the Fourteenth Amendment 
as depriving those engaged in that business of their property without 
due process of law or denying them the equal protection of the laws. 
Lieberman v. Van De Carr, 552. 

See CONSTITUTIONAL Law, 17; StaTEs, 2, 8; 
JURISDICTION, C 6; TAXATION, 2, 5, 6, 10, 11. 


6. Equal protection of laws—Efject of law of one county as to jury trial differ- 
ing from that of other counties. 

The fact that a law relating to jury trials applicable to a particular county 
in a State is different from the general law on that subject applicable to 
all other counties is not necessarily a discrimination against the people 
of the county affected and a denial of the equal protection of the law, 
and so held, in this case, it appearing that every person within the 
county affected was accorded equal protection of the law prevailing 
there. Gardner v. Michigan, 325. 


7. Equal protection oj laws—Validity of legislation confined to a jamiliar and 
well-defined class oj perils. 

The statute of Minnesota, G. S., 1894, § 2701, providing that the liability 
of railroad companies for damages to employés shall not be diminished 
by reason of the accident occurring through the negligence of fellow 
servants, and excepting from its provisions damages sustained by em- 
ployés engaged in construction of new and unopened railroads, does 
not, as interpreted by the highest court of that State, discriminate 
against any class of railroads or deny to such class the equal protection 
of the laws; the exception merely marks the time when the statute 
takes effect. There is no objection under the Fourteenth Amendment 
to legislation confined to a peculiar and well-defined class of perils, 
and it is not necessary that they are shared by the public if they con- 
cern the body of citizens engaged in a particular work. Minnesota 
Tron Co. v. Kline, 593. 

See STates, 9; 
TAXATION, 1, 2, 6. 


Fourteenth Amendment. See CoNnstiTuTIONAL Law, 16, 17; 
STATEs, 9; 
TAXATION, 2, 10. 


8. Implied inhibition as to interference of Federal and state government. 
That which is implied is as much a part of the Constitution as that which 
is expressed, and amongst the implied matters is that the Nation may 
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not prevent a State from discharging the ordinary functions of govern- 
ment, and no State can interfere with the National Government in 
the free exercise of the powers conferred upon it. South Carolina 
v. United States, 437. 


9. Limitation of powers delegated to Congress. 

The National Government is one of enumerated powers, and a power enu- 
merated and delegated by the Constitution to Congress is compre- 
hensive and complete, without other limitations than those found in 
the Constitution itself. /b. 


10. New conditions embraced within scope of powers conjerred. 

The Constitution is a written instrument, and, as such, its meaning does 
not alter. Its language, as a grant of power to the National Gov- 
ernment, is general and, as changes come in social and political life, 
it embraces all new conditions within the scope of the powers con- 
ferred. Jb. 


11. Power of National Government over license taxes. 

The framers of the Constitution in granting to the National Government 
full power over license taxes intended that the power should be com- 
plete and not to be destroyed by the States extending their functions 
in a manner not then contemplated. Jb. 


12. Preservation of even balance between National and state governments. 

To preserve the even balance between the National and state governments 
and hold each in its separate sphere is the duty of all courts, and pre- 
eminently of this court. Jb. 


13. Recourse to common law and position of framers of Constitution in its 
inter pretation. 

In interpreting the Constitution recourse must be had to the common law, 
and also to the position of the framers of the instrument, and what they 
must have understood to be the meaning and scope of the grants of 
power contained therein must be considered. Jb. 


14. Second jeopardy—Action of appellate court in finding appellants guilty 
of higher crime than that of which convicted below. 


Plaintiffs in error were tried for murder in the court of first instance in the 
Philippine Islands and were acquitted of the crime of murder and con- 
victed of the crime of assault and were sentenced to six months’ impris- 
onment and a fine. They appealed to the Supreme Court of the Philip- 
pine Islands, which reversed that judgment and found them guilty of 
homicide and sentenced them to various terms from eight to fourteen 
years’ imprisonment and a fine. On a writ of error seeking to review 
the judgment on the ground that the action of the Supreme Court of 
the Philippine Islands amounted to putting the accused in second 
jeopardy, held, that: There is a vital difference between an attempt of 

VOL. Cxc1x—40 

















626 INDEX. 


the Government to review a verdict of acquittal in the court of first 
instance, and the action of the accused in himself appealing from a 
judgment which convicts him of one offense while acquitting him from 
the higher one charged in the indictment. Aepner v. United States, 
195 U. S. 100, distinguished. Where upon the indictment of a greater 
offense the one accused is found not guilty thereof but guilty of a lower 
offense included therein, and upon appeal from that judgment a new 
trial is granted by the appellate court, the accused can, on the new 
trial, be tried for the greater offense in the indictment, and such new 
trial does not amount to placing him in jeopardy a second time for the 
same offense within the meaning of the Federal Constitution or of the 
provisions in that regard in the Philippine Act of July 1, 1902, 32 Stat. 
691. The appeal of the accused in such case amounts to a waiver to 
the plea of second jeopardy by asking that he be again tried for the 
offense for which he has once been convicted and if that request be 
granted he must take the burden with the benefit and go back for the 
new trial upon the whole case. Quere, whether the constitutional 
provision against second jeopardy was intended to apply to a judg- 
ment under these circumstances. Trono v. United States, 521. 


15. States; effect of first ten amendments on powers of States as to their own 
people. 

The first ten amendments to the Federal Constitution operate on the Na- 
tional Government only and were not intended to, and did not, limit 
the powers of the States in respect to their own people. Jack v. 
Kansas, 372. 

16. States; power to grant to witness immunity jor violation oj Federal statute. 

A State cannot by statute grant immunity to a witness from prosecution 
by the United States for violation of a Federal statute, or prevent the 
testimony given by him under compulsion of the statute from being 
used against him in a prosecution by the United States, and the ab- 
sence of such immunity from prosecution by the United States, does 
not necessarily invalidate the statute under the Fourteenth Amend- 
ment. Jb. 


17. States; validity, under Federal Constitution, of Kansas anti-trust law in 
respect of immunity from prosecution of witness. 

The provisions in the Kansas anti-trust law, as construed by the highest 
court of that State, compelling witnesses to testify as to violations of the 
act, and granting immunity from prosecution for violations testified 
to, or the use of the testimony against the witness, are not void under 
the Fourteenth Amendment, because immunity from Federal prosecu- 
tion is not granted; and one committed, in accord with the provisions 
of the statute, for contempt for refusing to testify to acts within his 
knowledge is not deprived of his liberty without due process of law. Db. 


18. Taking of property within meaning of constitutional provision as to com- 


pensation. 
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Where there is a practical destruction, or material impairment of value, of 
lands by overflowing them as the result of construction of dams, there 
is a taking within the meaning of the Federal Constitution which de- 
mands compensation, but otherwise when the owner is merely put, 
as in this case, to additional expense in warding off the consequences 
of the overflow. Manigault v. Springs, 473. 


19. Taking private property, etec—Sharing in common benefit as compensation. 

Property rights of individuals must be subordinated to the general good 
and if the owner of garbage suffers any loss by its destruction he is 
compensated therefor in the common benefit secured by the regulation 
requiring all garbage to be destroyed. Gardner v. Michigan, 325. 


20. Taking private property, etc.—Validity of ordinance for cremation of 
garbage. 

An ordinance of the competent municipal authorities based upon reason- 
able grounds for the cremation of garbage and refuse at a designated 
place as a means for the protection of the public health is not a taking 
of private property for public use without compensation within the 
meaning of the Federal Constitution even though such garbage and 
refuse may have some elements of value for certain purposes. Reduc- 
tion Co. v. Sanitary Reduction Works, 306; Gardner v. Michigan, 325. 


21. Taking private property, etc.; right to make claim based on. 

Where the basis of the claim that an ordinance is unconstitutional as taking 
private property for public use without compensation the claim must 
be made by one whose property is taken, and it cannot be raised on 
his behalf by others whose property is not taken. Reduction Co. v. 
Sanitary Reduction Works, 306. 

22. Taking private property, etc—Validity of exclusive privilege to dispose 
of garbage. 

The exclusive privilege granted to one company by the Board of Super- 
visors of San Francisco to dispose of the garbage in the city and county 
of San Francisco held not to be void as taking the property of house- 
holders for public use without compensation. /b. 

CONSPIRACY. 
See CRIMINAL Law, 1, 2. 


CONSTRUCTION OF STATUTES. 
See ConstTiruTIONAL Law, 3; RAtLroaps, 1; 
Locau Law (Fioripa); Srarutes, A. 
CONTEMPT OF COURT. 
See ConstTiTtuTIONAL Law, 17. 
CONTRACTS. 
1. Construction as to place of delivery of goods. 
In construing a contract with the Commissary General for supplies to posts 
in Cuba described at one place as “remote from the seacoast’’ and at 





<—. 





INDEX. 


another as “in the interior of the island;’’ held, that the two phrases 
meant the same thing and interpreted the word ‘interior,’ and that 
the contemporaneous construction of the Commissary General in re- 
fusing to take supplies for a post about eight miles from Havana and 
the camping ground for that city, that the contract applied only to 
posts remote from the seacoast, was correct. Also held that the written 
contract could not be extended to places not specified therein, by an 
indefinite oral agreement. Simpson v. United States, 397. 


2. Mail; right of contractor to extra compensation. 
In construing a contract for mail service in New York City, held that: 


The new and additional mail messenger or transfer service which the 
contractor could be required to perform under authority of the Post- 
master General without additional compensation did not include a 
vast amount of additional work necessitated by the opening of a new 
post office not contemplated by either of the parties when the contract 
was made. The same principles of right and justice which prevail 
between individuals should control the construction and carrying out 
of contracts between the Government and individuals. The contractor 
had a right to presume the Government knew how many stations were 
to be served; and, where the proposals positively specified that only 
two elevated railroad stations were to be served, the contractor was 
entitled to extra compensation for serving four stations notwithstand- 
ing the proposal required the bidders to inform themselves as to facts 
and stated that additional compensation would not be allowed for 
mistakes. The contractor was not entitled to extra compensation 
for “foot service,”’ carrying mails up and down steps at elevated rail- 
road stations, as delivery at the foot of the steps would have been 
insufficient. United States v. Stage Company, 414. 
See CONSTITUTIONAL Law, 1, 2; PATENT FOR INVENTION; 
Loca, Law (FLoripa); Pusuic LaNpbs, 9, 10; 
MARITIME Law; STATEs, 2. 4; 
TAXATION, 2, 3, 9. 


CONVEYANCES. 
See DEEDs. 


CORPORATIONS. 


Inspection of books by shareholders a matter of right 
The shareholder has a common law right, for proper purposes and under 


reasonable regulations as to time and place, to inspect the books of the 
corporation of which he is a member. The possibility of the abuse of 
a legal right affords no ground for its denial, and while an examination 
of the books of a corporation should not be granted for speculative or 
improper purposes, it should not be denied when asked for legitimate 
purposes. Guthrie v. Harkness, 148. 


See ConstTiruTionaL Law, 2; 
Loca, Law (FLoripa); 
NATIONAL BANKs, 2, 3. 
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COSTS. 


See REMOVAL oF Causes, 1d. 


COURTS. 

1. Conclusiveness of decision of Land Department on questions of fact. 

The decision of the proper officers of the Land Department on questions of 
fact in a contest is conclusive on the courts and, in the absence of fraud 
in preventing a party from presenting his case, the decision is not sub- 
jected to review by the courts by a charge of perjury against the wit- 
nesses. Estes v. Timmons, 391. 


2. Correction of ambiguous language of decree. 

Where the language of the decree of the Circuit Court is open to miscon- 
struction it should be corrected by the Circuit Court itself. Union 
Pacific Co. v. Mason City Co., 160. 


3. Discretion of Circuit Court to issue writ of certiorari auxiliary to writ of 
habeas corpus. 

While the Circuit Court has power to issue a writ of certiorari auxiliary to 
the writ of habeas corpus it is wholly discretionary with it, and its 
refusal to do so cannot be assigned as error. Hyde v. Shine, 62. 


4. Disqualification of judge for interest as ground for reversal. 

While courts will guard against any attempt of an interested judge to force 
himself upon litigants, if the record does not clearly establish the dis- 
qualification relied upon this court will not disturb the judgment on 
that ground. McGuire v. Blount, 142. 


5. Judicial notice. 
Courts may take judicial notice of the effect of garbage on the public health. 
Gardner v. Michigan, 325. 


6. Power to direct verdict. 

Where the court would be bound to set a verdict aside for want of testimony 
to support it, it may direct a finding in the first instance and not await 
the enforcement of its view by granting a new trial. McGuire v. 
Blount, 142. 


7. Procedure in courts of Philippine Islands in criminal cases—Power of 
appellate court to convict of higher offense than that of judgment appealed 
from. 

Plaintiffs in error were tried for murder in the court of first instance in the 
Philippine Islands and were acquitted of the crime of murder and con- 
vieted of the crime of assault and were sentenced to six months’ im- 
prisonment and a fine. They appealed to the Supreme Court of the 
Philippine Islands, which reversed that judgment and found them guilty 
of homicide and sentenced them to various terms from eight to fourteen 
years’ imprisonment and a fine. On a writ of error seeking to review 





_.. 





630 INDEX. 





the judgment on the ground that the action of the Supreme Court of 
the Philippine Islands amounted to putting the accused in second 
jeopardy, held that: In reversing the lower court and itself convicting j 
the accused on such appeal, the Supreme Court of the Philippine Islands 

acted within its powers, and in ordinary procedure in the courts of that 

country under the act of July 1, 1902. Trono v. United States, 521. 


See APPEAL AND Error, 1; MunicipaL CORPORATIONS; 
CONSTITUTIONAL Law, 3, 12; NATIONAL BANKS, 3; 
CRIMINAL Law; PLEADING; 

INJUNCTION; PRACTICE AND PROCEDURE; 
JURISDICTION; REMOVAL OF CausEs, 2; 
Loca Law (FiLoripa); States, 5, 7. 


CRIMINAL LAW. 


1. Conspiracy; place oj trial where conspiracy entered into although completed 
elsewhere. 
Where the indictment charges that a conspiracy was entered into in a Dis- 
trict, the trial court of that District has jurisdiction of the offense 
although the overt acts carrying out the conspiracy were committed 
in another jurisdiction. While this court does not approve the practice 
of indicting citizens in courts far distant from their residence if they 
ean be tried in courts of their own jurisdiction, § 1014, Rey. Stat. 
contains no discrimination based upon distance and requires the com- 
mitment to be made for trial before the court having cognizance of the j 
offense, and in the absence of an exception in the statute the court f 
cannot create one. Hyde v. Shine, 62. 


2. Conspiracy; sufficiency of indictment. 

On the facts in this case the indictment which charges a completed con- 
spiracy to defraud the United States by means of obtaining state lands 
through sales to fictitious persons and then exchanging them for lands 
of the United States under the forest reserve acts, held sufficient not- 
withstanding that the State received full compensation for the land. 
Tb. 


3. Review, upon habeas corpus, of validity of indictment. 

Whether the act charged is or is not a crime is one which the trial court is 
competent to decide, and, under the circumstances of this case, this 
court will not review the validity of the indictment upon habeas corpus. 
Ib. 


4. Jurisdiction of criminal court of District of Columbia. 
Section 23, ch. 35, Comp. Stat. District of Columbia, giving the Criminal 
Court of the District jurisdiction of all crimes and misdemeanors com- 
mitted in the District, not lawfully triable in any other court, has 
reference only to other courts within the District, and was not intended ‘ 
to change the law with respect to the general jurisdiction of courts 
having jurisdiction of the same offense. /b. 
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5. Weighing of evidence as to probable cause, by Federal court on habeas corpus. 

While a Federal court on habeas corpus may order the petitioner’s discharge 
if there is an entire lack of evidence to support the accusation, where 
a prima facie case is made by the indictment, and the commissioner re- 
ceives evidence on petitioner's behalf, it is for him to determine whether 
probable cause existed and the court will not weigh the evidence on 
habeas corpus. Ib. 


See CONSTITUTIONAL Law, 3, 4, 14; REMOVAL OF CAUSES, 4; 
JURISDICTION, E; Srates, 1, 8, 11. 
CROPS. 


See MorTGAGE AND DEED or Trust, 1, 2. 


DAMAGES. 
See APPEAL AND Error, 3. 


DEEDS. 

1. Sufficiency of identification of land. 

In an action of ejectment in which the plaintiff relied upon a line of con- 
veyances not going back to the original source of title coupled with 
possession on the part of a grantor, held, on a discussion of the evidence 
that the deeds sufficiently identified the land and that the plaintiff was 
entitled to go to the jury on the question of possession. Chesapeake 
Beach Ry. v. Washington R. R., 247. 


2. Title passed by trustee’s deed under decree of foreclosure. 

A deed by the trustee of a mortgage reciting a foreclosure decree is not 
limited in its operation to the authority conferred by the decree but 
passes the title of the trustee to the land which it purports to convey. Jb. 


3. Validity of conveyance by disseisee. 
A conveyance of land in the District of Columbia made by a disseisee is 
valid. Jb. 


DISPENSARY LAW. 


See INTERNAL REVENUE, 2. 


DISTRICT OF COLUMBIA. 
See Derps (Chesapeake Beach Ry. v. Washington R. R., 247). 
EsectMent. Id. 
REMOVAL OF CauseEs, 3 (Hyde v. Shine, 62). 
TitLE (Chesapeake Beach Ry. v. Washington R. R., 247). 


DIVERSE CITIZENSHIP. 
See JURISDICITON. 


DOCUMENTS. 
See EVIDENCE. 
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DOMICIL. 
See Taxation, 10. 


DUE PROCESS OF LAW. 
See CONSTITUTIONAL Law;  SvTarTes, 2, 8; 
JURISDICTION, C 6; TAXaTION, 2, 5, 6, 11. | 


EJECTMENT. 


1. Sufficiency of title to enable plaintiff to recover. 

The plaintiff in ejectment must recover on the strength of his own title, 
which must be sufficiently established to warrant a verdict in his favor, 
and in the absence of that open, notorious and continuous adverse 
possession necessary to prove a title by prescription, he may be de- 
feated if the defendant is not a mere trespasser or interloper and shows 
an outstanding and subsisting title in a stranger. McGuire v. Blount, 
142. 


2. Pleading; ejject of reference to tax sales of land demanded, to import out- 
standing title. 
A reference in a declaration to tax sales of the land demanded will not be 
construed to import that there is a title outstanding in third persons, 
as against the allegation that the plaintiff was lawfully seized of the 
premises, no evidence having been taken on the subject at the trial. 
Chesapeake Beach Ry. v. Washington R. R., 247. 5 


See Deeps, 1. 


EQUAL PROTECTION OF LAWS. 
See ConstiruTIONAL Law; 
STATES, 9; 
TAXATION, 1, 2, 6. 


EQUITY. 


See INJUNCTION; 
STREETS AND SIDEWALKS, 2. 


ESTOPPEL. 
See Pusiic LaNps, 9; 
TAXATION, 7. 


EVIDENCE. 


Ancient documents; admissibility not ajjected by changes of possession. 
Spanish documents coming from official custody and bearing on their face 
every evidence of age and authenticity and which otherwise are en- 
titled to admissibility as ancient documents will not be excluded be- } 
cause subjected to various changes of possession during the transition 
of the Government of Florida from Spain to the United States and 
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during the Civil War, where it does not appear that they were ever out 
of the hands of a proper custodian, that the originals were lost, or there 
} had been any fraudulent substitution. McGuire v. Blount, 142. 


i See CONSTITUTIONAL Law, 16; 
| Criminaut Law, 5; 
i TAXATION, 8. 


EXEMPTION FROM TAXATION. 
See TAXATION, 3, 6, 9. 


FEDERAL QUESTION. 


See JURISDICTION. 


FEES AND COMMISSIONS. 
See BANKRUPTCY, 1. 


FELLOW SERVANTS. 
See CONSTITUTIONAL Law, 7. 


FISHERIES. 
See Pusiic Lanps, 5. 


FOURTEENTH AMENDMENT. 


See CONSTITUTIONAL Law; 
TAXATION, 2, 10. 


FRANCHISES. 
See TAXATION, 1, 2, 3, 5, 6, 8, 9. 


GAMBLING. 
See STATEs, 8. 


GENERAL ORDER IN BANKRUPTCY. 
See BANKRUPTCY, 1. 


GRANTS. 
See TAXATION, 9. 


GROWING CROPS. 
See MortTGAGE AND Deep or Trust, 1, 2. 


HABEAS CORPUS. 


Grounds for issuance of writ. 

The writ of habeas corpus will not issue unless the court under whose war- 
rant petitioner is held is without jurisdiction, nor can the writ be used 
merely to correct errors. The writ will not be granted when there is 
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a remedy by writ of error or appeal, except in rare and exceptional 
cases, and where, as in this case, nothing in the record discloses special 
circumstances justifying a departure from the regular course, the writ 
should be quashed and the petition dismissed. Riggins v. United 
States, 547. 
See ConsTITUTIONAL Law, 3; CrIMINAL Law, 3, 5; 
Courts, 3; JURISDICTION, E; 
REMOVAL OF CAUSEs, 4. 


HACKS AND CABS. 
See RAILRoaps, 3; 
STREETS AND SIDEWALKS, 1. 


HEALTH REGULATIONS. 
See CONSTITUTIONAL Law, 5, 20; 
MunicipaAL CORPORATIONS; 
States, 3, 6, 9. 


HIGHWAYS. 
Rivers; application of constitutional prohibition against special legislation. 
Although a river may, for purposes of transit and travel, be a highway, in 
the prohibition in the constitution of South Carolina against special 
legislation in regard to highways, that word is used in its ordinary 
sense and the prohibition is inapplicable to water highways. Man/- 
gault v. Springs, 473. 
See STREETS AND SIDEWALKS. 


HOMESTEAD CLAIMS. 


See Pusiic LAnps, 6, 9; 
REMOVAL OF CAUSES, 2. 


IMMUNITY FROM PROSECUTION. 
See CONSTITUTIONAL Law, 16, 17. 


INDICTMENT AND INFORMATION. 
See CriminaL Law, 1, 2, 3. 


INJUNCTION. 
To restrain public work until compensation is paid, where no property directly 
appropriated. 
A court of equity is not bound to enjoin a public work authorized by stat- 
ute, until compensation is paid where no property is directly appro- 
priated, especially where it is difficult to ascertain the damages, if any, 


and the statute contains reasonable provisions for compensation. 
Manigault v. Springs, 473. 
See ConsTITUTIONAL Law, 2; 5 


! JURISDICTION, C 6; 
STREETS AND SIDEWALKS, 2. 





INDEX. 635 


INSOLVENCY. 
See BANKRUPTCY; 
NATIONAL Banks, 1. 


INSURANCE. 

1. Forfeiture of policy for non-payment of premium. 

Promptness of payment of life insurance premiums is essential and although 
forfeitures are not generally regarded with favor they are necessary and 
should be fairly enforced in regard to such payments. A statute re- 
quiring notice of time of payment of premium and effect of non-payment 
thereof should not be construed so as to make it a trap for either the 
company or the assured. Nederland Life Ins. Co. v. Meinert, 171. 


2. Sufficiency of notice of non-payment of premium—Mistake cured by subse- 
quent notice. 

Where the assured has received the statutory notice, containing in the words 
of the statute a statement as to the effect of non-payment of the pre- 
mium, the fact that a mistaken additional statement as to the forfeiture 
of the policy, by reason of such non-payment, was contained in the 
notice is not such a failure to comply with the terms of the statute as 
will prevent a forfeiture of the policy where it appears that after de- 
fault the assured received another notice in regard thereto, had an 
opportunity to reinstate the policy by payment of the premium, within 
a specified time according to the policy, but made no payment for over 
three years, and did not ask for any extension of time, and the com- 
pany had noted the forfeiture on its books. Jb. 

See ConsTITuTIONAL Law, 2; 
MORTGAGE AND DEED oF Trust, 2. 


INTERNAL REVENUE. 

1. Intoxicating liquors; effect of sale by State on operation of taxing power 
of Federal Government. 

A State may control the sale of liquor by the dispensary system adopted in 
South Carolina, but when it does so it engages in ordinary private busi- 
ness which is not, by the mere fact that it is being conducted by a State, 
exempted from the operation of the taxing power of the National 
Government. South Carolina v. United States, 437. 


2. Liability of agents of State for internal revenue tax on sale of liquors. 

Persons who sell liquor are not relieved from liability for the internal revenue 
tax imposed by the Federal Government by the fact that they have no 
interest in the profits of the business and are simply the agents of a 
State which, in the exercise of its sovereign power, has taken charge of 
the business of selling intoxicating liquor. They are persons within 
the meaning of sections 3140, 3232 and 3244, Rev. Stat. Ib. 


3. Exemption of state agencies from National taxation. 
The exemption of state agencies and instrumentalities from National taxa- 
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tion is limited to those which are of a strictly governmental character, 
and does not extend to those used by the State in carrying on an ordi- 
nary private business. /b. 


4. Nature of tax on liquor. 

The internal revenue tax on the sale of liquor is not a tax on property or 
profits of a business but a charge on the business irrespective of the 
property used therein, or the profits realized therefrom. Jb. 


See CONSTITUTIONAL Law, 11. 


INTERSTATE COMMERCE. 
See STates, 10. 


INTOXICATING LIQUORS. 
See INTERNAL REVENUE, 
States, 10. 


INVENTION. 
See PATENT FOR INVENTION. 


JEOPARDY. 
See CONSTITUTIONAL Law, 14. 


JUDGE AND COURT. j 


See APPEAL AND Error, 2; 
Courts, 4. 


JUDGMENTS AND DECREES. 
See Courts, 2; PROHIBITION; 
PARTITION, 4; States, 8. 


JUDICIAL NOTICE. 
See Courts, 5; 
STATES, 7. 


JUDICIAL SALES. 


Validity not affected by technical objections to regularity of proceedings. 
Proceedings had many years ago to convey title under Spanish laws are not 
to be scrutinized with a view to discovering defects, and, if sufficient 
under the Spanish system, they will not be upset on technical objec- 
tions to their regularity even if such objections might have been suc- 
cessfully urged in the forum where, and at the time when, the proceed- 
ings were had. McGuire v. Blount, 142. 
See RAILROADS, 2. 


JURISDICTION. 
A. Or Tuts Court. 
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1. Sufficiency of involution of Federal question in state court. 

A petition for rehearing to the Supreme Court of the State is too late to 
raise Federal questions in that court unless the petition is entertained 
and the point passed on. Corkran Oil & Development Co. v. Arnaudet, 
182; French v. Taylor, 274. 

la. 

Although title may be claimed in the state court under a Federal statute, 
if the decision of that court rests on a ground independent of that 
statute, and involving no Federal question the writ of error will be dis- 
missed. Corkran Oil & Development Co. v. Arnaudet, 182. 


2 

Where the vadility of a state revenue statute itself is not drawn in ques- 
tion, but plaintiff in error contends that he was denied due process of 
law because state officers acting thereunder did not fully comply with 
the statute, only questions of local law and fact are involved and the 
determination of the state court is not reviewable on writ of error by 
this court. French v. Taylor, 274. 


3. Existence of Federal question where decision of state court rested on con- 
struction of state laws. 

It is the power and duty of this court to determine for itself the existence 
or non-existence of the contract, the obligation whereof is claimed to 
have been impaired, and a Federal question may be involved, although 
the state court may have rested its decision on the construction of 
the constitution and laws of the State. Kies v. Lowrey, 233. 


4. Sufficiency of certificate of presiding judge of state court as to Federal 
question involved in decision, to give this court jurisdiction, where record 
does not otherwise show it to exist. 

A certificate of the presiding judge of the state court made after the decision 
to the effect that a Federal question was considered and decided, can- 
not confer jurisdiction on this court where the record does not other- 
wise show it to exist. When the court makes such a certificate and 
orders it to be attached to and form part of the record itself, it may be 
sufficient to show that Federal questions were before the state court 
decided by it so that this court may pass upon those questions which 
are specified, but the statement that the plaintiff in error made a gen- 
eral contention that the statute involved and proceedings thereunder 
were an invasion of his private rights in violation of the Constitution 
is too vague to raise any Federal question. Marvin v. Trout, 212. 


5. On decision by state court as to bar of limitations against suit by receiver 
of national bank to collect assessment on stock. 

Where the state court has held that a suit to collect assessment by the re- 
ceiver of a national bank under directions of the Comptroller of the 
Currency is barred by a state statute of limitations, a Federal question 
is involved and the writ of error will not be dismissed. Rankin v, 
Barton, 228. 
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B. Or Crircurr Court or APPEALS. 


See JurispicTion, C 6; 
ReMovAL OF Causss, 1. 


C. Or Circuit Courts. 
1. Citizenship of plaintiffs; necessity for all being citizens of same State. 
Where suit is brought in the district of defendant’s residence by plaintiffs 
who are citizens of other States than that of defendant, the Circuit Court 
has jurisdiction although plaintiffs are not themselves citizens of the 
same State. Sweeney v. Carter Oil Co., 252. 


2. Sufficiency of averment of ground of jurisdiction. 

Where the jurisdiction of the Circuit Court is invoked not only on the 
ground of diverse citizenship but also on a constitutional question, the 
mere averment of the latter is not sufficient if it is so wanting in merit 
as to be frivolous and, under such circumstances, if an appeal and a 
petition for certiorari are both pending, as in this case, the appeal will 
be dismissed; but if the correctness of the decree on the general issue 
should be considered the writ will be allowed and the record on appeal 
treated as a return thereto. Farrell v. O’Brien, 89. 


3. Of matters of probate of wills. 

As the authority to make wills is derived from the State and the require- 
ment of probate is but a regulation to make a will effective, matters of 
pure probate, in the strict sense of the words, are not within the juris- 
diction of courts of the United States. /b. 


4. 

Where a state law, statutory or customary, gives to the citizens of the 
State, in an action or suit inter partes, the right to question at law the 
probate of a will or to assail probate in a suit in equity the courts of the 
United States in administering the rights of citizens of other States or 
aliens will enforce such remedies. The action or suit inter partes, how- 
ever, must relate to independent controversies and not to mere contro- 
versies which may arise on an application to probate or a mere method 
of procedure ancillary to the original procedure. Jb 


5. 

The statutory procedure of the State of Washington, for probate of wills 
relates to nuncupative wills as well as ordinary wills, and the authority 
conferred on the courts to contest a will is a part of the probate pro- 
cedure, and does not cause a contest to be a suit inter partes, and there- 
fore the Circuit Court of the United States, in a case where jurisdiction 
is based on diverse citizenship, is without jurisdiction to declare either 
the non-existence of a nuncupative will or the nullity of the probate 
thereof by the probate court. /b. 


6. 
Where the state statute provides that within a fixed period after its ad- 
mission to probate interested parties may question the validity of a 
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will or its probate, and the statute applies to written and nuncupative 
wills, the preliminary admission of a nuncupative will to probate and 
the temporary control taken of the property, both real and personal, 
by the probate court without the notice required by statute, do not 
so deprive the parties of their property without due process of law 
within the provisions of the Fourteenth Amendment as to afford a 
constitutional basis for the jurisdiction of the Circuit Court of the 
United States in a suit where diverse citizenship exists to enjoin the 
enforcement of the decree of probate, and the decree of the Circuit 
Court of Appeals is final. Jb. 


D. Or Distrricr Courts. 
See CRIMINAL Law, 1. 


E. Or Feperat Courts GENERALLY. 


Interference with State in administration of its law for prosecution of crime. 
It is only where fundamental rights, specially secured by the Federal Con- 





stitution, are invaded that the Federal courts will interfere with a 
State in the administration of its law for the prosecution of crime, and it 
will not be presumed that if the freedom of a person properly con- 
victed of murder and sentenced to death is improperly restricted that 
the state authorities will not afford the necessary relief. Federal courts 
will not, by writs of habeas corpus, reverse the proceedings of state 
courts while acting within their jurisdiction under statutes which do 
not conflict with the Federal Constitution, and the decision of the 
state court that it is not necessary for the court to refix the day for 
execution of a person already sentenced by the court and reprieved by 
the Governor, where the reprieve definitely sets the day, is one wholly 
within state practice and is not controlled by Federal Constitution or 
laws. Rogers v. Peck, 425. 
See NATIONAL BANKs, 2. 


F. Or Criminat Court or District or CoLUMBIA. 
See CriminaL Law, 4. 


JURY TRIAL. 


See CONSTITUTIONAL Law, 6; 
States, 8. 


LAND DEPARTMENT. 
See Courts, 1. 


LAND GRANTS. 
See Pusiic Lanps, 1. 


LEGAL FICTIONS. 
See TAXATION, 10. 
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LEGISLATIVE POWERS. 


See Locat Law (Fiorina); 
NATIONAL Banks, 1; 
STATEs, 2. 


LICENSE. 
See ConsTITUTIONAL Law, 11; 
States, 10; 
TAXATION. 


LIENS. 
See STATEs, 8. 


LIMITATION OF ACTIONS. 


Limitation of personal actions in Porto Rico. 

In the absence of express Spanish legislation affecting Porto Rico the law 
prior to the extension of the Civil Code thereto in 1889 concerning limi- 
tations of personal actions, is that generally prevailing under Spanish 
law and in this case the twenty-year term applied and not the fifteen- 
year term applicable under the Civil Code after its extension to Porto 
Rico. Royal Insurance Co. v. Miller, 353. 


See JunispicTion, A 5. 


LIQUORS. 
See INTERNAL REVENUE, 1, 2; 
Srartes, 10. 


LOCAL LAW. 

California. Health regulations (see Municipal Corporations). Reduction 
Co. v. Sanitary Reduction Works, 306; Gardner v. Michigan, 325. 

District of Columbia. Conveyance by disseisee (see Deeds, 3). Chesapeake 
Beach Ry. v. Washington R. R., 247. 

Florida. Power of legislature to prevent unjust discrimination and excessive 
charges by public service corporations. The constitution of Florida has 
a clause to the effect that the legislature is invested with full powers 
to prevent unjust discrimination and excessive charges by persons and 
corporations engaged as common carriers and performing other public 
services of a public nature, and that it shall provide for enforcing such 
laws. In pursuance of this clause a law was passed empowering cities 
to prescribe by ordinance maximum reasonable charges for water, 
provided that the act should not impair the validity of any valid con- 
tract, or be held to validate any contract theretofore made. After the 
constitution, but before the act, the city of Tarmpa had made a contract 
with a water company, giving the water company the right to charge 
certain rates. After the act it passed an ordinance fixing lower rates 
not, however, alleged to be unreasonable. The Supreme Court of 
Florida sustained the ordinance, reading the statute as giving the power 
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to fix reasonable rates, when it was possible, without impairing the 
obligation of contracts, and the constitution as meaning that the legis- 
lature was to have an inalienable power to make such laws. eld that 
this interpretation was sufficiently plausible to be followed. Tampa 
Water Works v. Tampa, 241. 

Iowa. Code of 1897, § 1754 (see Constitutional Law, 2). Carroll v. Green- 
wich Insurance Co., 401. 

Kansas. Anti-trust law (see Constitutional Law, 17). Jack v. Kansas, 372. 

Minnesota. G. 8S. 1894, § 2701, liability of railroads for damages through 
negligence of fellow servants (see Constitutional Law, 7). Minnesota 
Tron Co. v. Kline, 593. 

New York. Sanitary Code, § 66 (see Constitutional Law, 5). Lieber- 
man v. Van De Carr, 552. 

Philippine Islands. Procedure of courts in criminal cases (see Courts, 7). 
Trono v. United States, 521. 

Porto Rico. Limitation of actions (see Limitation of Actions). Royal In- 
surance Co. v. Miller, 353. Mortgages (see Mortgage and Deed of 
Trust, 1). Jb. 

South Carolina. Dispensary law (see Internal Revenue, 2). South Caro- 
lina v. United States, 437. Highways (see Highways). Manigault v. 
Springs, 473. State powers over navigable waters (see States, 3). Jb. 

Vermont. Executive power to grant reprieves (see States, 11) Rogers v. 
Peck, 425. 

Washington. Probate of wills (see Jurisdiction, C 5). Farrell v. O’ Brien, 89. 


MAILS. 
See Contracts, 2. 


MANDAMUS. 


See NATIONAL Banks, 3; 
PROHIBITION. 


MARITIME LAW. 


Justifiable abandonment of vessel affecting contract of affreightment. 

A vessel bound on a voyage from Pensacola to Montevideo with a cargo of 
lumber under a charter party, ‘‘the dangers of the seas, fire and naviga- 
tion always mutually excepted’’ was abandoned, justifiably, in conse- 
quence of dangers of the seas and was afterwards picked up by salvors 
and brought into Boston. The master who was at St. John was notified 
and claimed the vessel and cargo from the salvors, stating his intention 
to repair the vessel and complete the voyage, to which cargo-owners 
objected, claiming that the voyage was abandoned and they were en- 
titled to the cargo and obtained an order for its sale. The Circuit Court 
held that the master should have been allowed to complete the voyage 
and earn freight and charged the cargo-owners personally with the net 
freight. Held error, and that the abandonment of the vessel by the 
master and crew gave the cargo-owners the right to refuse to go on 
with the voyage and that they were not to be treated as guilty of 
breach of contract for preventing the continuance of the voyage by 


Vor. excix—+41 
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their refusing to do so and procuring the sale. An open cessation of 
performance with the intent to do no more, even if justified, excuses 
the other party from further performance on his side. The same 
principles which apply to the making of a contract apply to the breach 
of it, and to non-performance of the conditions attached to the other 
side. If there is no injustice it is desirable that the maritime law of 
this country and of England should agree. The Eliza Lines, 119. 
MAXIMS. 


See TAXATION, 10. 
MISTAKE. 
See INSURANCE. 


MONOPOLY. 
See RaiLroaps, 3. 


MORTGAGE AND DEED OF TRUST. 


1. Inclusion in mortgage of growing crops and ejject of harvest and manu- 


facture of product therefrom on lien oj morigage. 


The owner of an estate in Porto Rico mortgaged the property to a bank, 


the mortgage being granted by notarial act describing the property and 
the fruits thereof and declaring that it was all planted in cane except 
certain specified parts including the sugar manufactory and that the 
loan secured was to enable the borrower to develop and keep the 
plantation; as additional collateral the owner delivered to the bank a 
policy of fire insurance on “stock of sugar and molasses deposited in 
the sugar manufactory on the estate’’ which was not to take effect, 
however, until several months thereafter; after the policy took effect 
and during its life the sugar house and stock was burned; action was 
not brought until more than fifteen but less than twenty years there- 
after. Meanwhile the bank had become bankrupt and a special master 
appointed with power to collect the assets thereof. In an action by 
the special master on the policy the company denied liability and the 
plaintiff’s capacity to sue, also pleading prescription. The lower court 
permitted one of the parties claiming an after-acquired interest in the 
policy antagonistic to the plaintiff to be joined as party plaintiff. A 
verdict was rendered for both against the company. In sustaining the 
verdict, J/eld, that: under the law in force in Porto Rico the growing 
crop wa, by operation of law, included in the mortgage to the bank 
even though it had not expressly purported to embrace the fruits 
growing upon the mortgaged premises. The growing crop continued 
to be affected by the mortgage after its harvest or manufacture into 
sugar up to the time of its removal or warehousing. Royal Insurance 
Co. v. Miller, 353. 


Right of mortgage creditor to indemnify for insurance on crops. 

The rights of the mortgage creditor attached to indemnity for insurance 
upon the mortgaged property, including the crops, provided the loss 
occurred after the execution of the mortgage. Jb. 
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3. Indivisibility of mortgage under civil law. 

In countries governed by the civil law a mortgage is indivisible and where 
junior incumbrances have not acquired rights necessitating a different 
course a mortgagee may assert the entirety of his mortgage rights against 
any or all of the property affected by the mortgage. /b. 

See DrEEps, 2; 
RatLroaps, 2. 


MUNICIPAL CORPORATIONS. 


Power to make and enforce reasonable sanitary and other regulations, and to 
fix period of privilege to be exercised for public benefit 

The Board of Supervisors of the city and county of San Francisco have 
full authority under the constitution and laws of the State of Cali- 
fornia to make and enforce within that city and county all such rea- 
sonable sanitary and other regulations as are not in conflict with any 
general statute or with the constitution, and which have for their 
object the preservation of the public health by whatever cause en- 
dangered. Where the power of the authorities to grant privileges to 
be exercised for public benefit is not limited by law in that respect the 
duration of the period for which the privilege is granted is a matter 
in their discretion to be determined on grounds of publie policy, and, 
even if such privileges ought not be granted for long periods, the courts 
cannot declare a grant void merely on that ground. Where a regulation 
enacted by competent public authority for the protection of the public 
health has a real, substantial relation to that object the courts will not 
strike it down on grounds of public policy or expediency. Reduction 
Co. v. Sanitary Reduction Works, 306; Gardner v. Michigan, 325. 

See CONSTITUTIONAL Law, 20, 22; 
StaTes, 2. 


NATIONAL BANKS. 


1. Conelusiveness of determination by Comptroller of the Currency relative 
to collection of assessment on stock. 

A national bank is an instrumentality of the United States, the administra- 
tion whereof is vested in the Comptroller of the Currency, who, in case 
of insolvency, appoints the receiver and directs his acts. The lia- 
bility for assessment on the stock dates from the order of the Comp- 
troller who decides when it is necessary to institute proceedings there- 
for, and his determination is conclusive. This power is derived from 
a statute of the United States and cannot be controlled or limited by 
state statutes. Jankin v. Barton, 228. 


2. Citizenship—Jurisdiction of Federal courts—Power of States. 

States have no power to enact legislation contravening Federal laws for the 
control of national banks, but such banks are, for actions against them 
at law or in equity, deemed citizens of the States in which they are 
located, and the Federal courts have such jurisdiction only as they 
have in cases between individual citizens of the same States. Guthrie 
v. Harkness, 148. 
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3. Right of shareholders to inspect books. 

The shareholder has a common law right, for proper purposes and under 
reasonable regulations as to time and place, to inspect the books of the 
corporation of which he is a member. The possibility of the abuse 
of a legal right affords no ground for its denial, and while an examina- 
tion of the books of a corporation should not be granted for speculative 
or improper purposes, it should not be denied when asked for legitimate 
purposes. Where stockholders of a national bank have the legal right 
to enforce inspection, the state court has authority to enforce the right 
by granting the proper relief in a judicial proceeding. Nothing in 
sec. 5211, Rev. Stat., requiring reports by, or in sec. 5240, Rev. Stat., 
providing for examination of, national banks cuts down the usual 
common law rights of shareholders in such corporations. The term 
visitorial powers as used in sec. 5241 does not include the common law 
right of the shareholder to inspect the books of the corporation. Jb. 

See Jurispiction, A 5. 


NAVIGABLE WATERS. 


See RatLroaps, 1; 
SraTes, 3. 


NEGLIGENCE. 


See CoNnsSTITUTIONAL Law, 7. 


NEW TRIAL. 
See Courts, 6. 


NOTICE. 
See INSURANCE. 


OBITER DICTUM. 
See APPEAL AND Error, 1. 


PARTIES. 
See MortGAGE AND DEED or Trust, 1; 
PLEADING. 


PARTITION. 


1. Bill for, as means of trying disputed title. 
Semble a bill for partition cannot be made the means of trying a disputed 


title. Clark v. Roller, 541. 


2. Suspension of bill to try disputed title. 

If upon a bill of partition a defendant claims a paramount title and posses- 
sion on grounds which give color to his claim and against which the 
plaintiffs at least are not entitled to equitable relief, the proper course 
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is to suspend the bill and give the plaintiffs an opportunity to sue at 
law. Ib. 


3. Effect of dismissal of bill as against defendant claiming paramount title. 

If a bill for partition is dismissed for laches and want of jurisdiction as 
against a defendant claiming a paramount title, and afterwards the 
court proceeds to decree a partition and sale, the dismissal is not a bar 
to a subsequent petition of the defendant to come in and oppose the 
creation of a cloud upon his title. Jb. 


4. Finality of decree confirming report of commissioners as to partition and sale. 
A decree confirming and adopting a report of commissioners recommend- 
ing a conveyance of part of the land to certain of the parties and a sale 
of the residue and distribution of the proceeds as thereafter ordered 
when the sale was confirmed by the court, is not a final decree. Jb. 


PATENT FOR INVENTION. 

Right of inventor to royalties. 

A bicycle manufacturing company made a contract with an inventor to use, 
obtain patents for, and exploit the sale of, improved coaster brakes, 
for which applications for patents were then pending, the company 
to be relieved from payment of royalties in case of adverse action of 
the patent office. Subsequently the company having acquired and 
used other inventions and the inventor brought suit alleging neglect 
to use diligence in obtaining the patents for, or pushing the sales of, his 
brakes and demanding royalties on all coaster brakes used and sold 
by the company. Held that: Although the company might not be 
able to obtain the patents as expected it could not rescind the con- 
tract without returning what it had received under it and it must pay 
royalties on any devices used by it embodying the invention unless and 
until final adverse action by the patent office. That, as the contract 
was not made on the footing that no such brakes had ever been in- 
vented, the inventor could not claim the entire field and was not en- 
titled to royalties on other brakes used by the company radically 
different from his both in construction and operation and which could 
not have been an infringement of any patent contemplated by the 
contract. Eclipse Bicycle Co. v. Farrow, 581. 


PATENTS FOR LAND. 


See Pustic Lanps, 1, 2, 6, 9; 
REMOVAL OF CAUSES, 2. 


PENALTIES. 
See STaTEs, 8. 


PERSONAL PROPERTY. 
See Taxation, 10. 
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PLEADING. 

Amendment within discretion of court. 

Amendments are within the sound discretion of the trial court and not 
susceptible of review on error except for a clear abuse, and in this case 
there was no such abuse nor was there any impropriety in allowing 
the amendment joining the additional party plaintiff. Royal Insurance 
Co. v. Miller, 353. 


See EsectTMEnt, 2. 


POLICE POWER. 


See STATES. 


PORTO RICO 


See LimiTaTION OF ACTIONS; 
MoRTGAGE AND Drep or Trust. 


POST OFFICE. 


See ConTRACTS, 2. 


POWERS OF CONGRESS. 


See ConstiTuTIONAL Law, 9}; 
Pusiic Lanps, 4. 


POWER OF LEGISLATURE. 
See Loca Law (FLoripa); 
NATIONAL Banks, 1; 
STATES, 2. 


PRACTICE AND PROCEDURE. 

1. Following state court's interpretation oj state statute. 

If a state statute as interpreted by the highest court of the State is not 
violative of the Federal Constitution this court will accept the con- 
struction of the state court. Minnesota Iron Co. v. Kline, 593. 

2. 

This court is bound by the decision of the highest court of a State that a 
state statute does not violate any provision of the state constitution 
and is valid so far as that instrument is concerned. Jack v. Kansas, 


372. 

See APPEAL AND Error, 2; JunrispictTion, A 1, 3, 4; 
CONSTITUTIONAL Law, 4; Locat Law (FLoripa); 
Counts, 3, 7; Pustic Lanps, 1; 
CRIMINAL Law, 5; REMOVAL OF CAUSES, 4. 

PROBATE. 


See JurispictTion, C 3, 4, 5, 6. 
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PROHIBITION. 


When writ will lie—Requirement of giving appeal bond as ground for issuance 
of writ of mandamus. 

Although a writ of prohibition will lie to an inferior court acting manifestly 
beyond its jurisdiction, the writ will issue only where there is no other 
remedy; and even though the judgment may be void, as that fact does 
not prevent its reversal on appeal, mandamus cannot be resorted to 
where the statute gives an appeal. The requirement of giving a bond 
on appeal is an ordinary incident of litigation and does not obviate 
the necessity of the appeal and justify the issuing of a writ of manda- 
mus. Alexander v. Crollott, 580. 


PROPERTY RIGHTS. 


See ConsTiITUTIONAL Law; 
RaILroaps, 3. 


PUBLIC GRANTS. 
See TAXaTION, 9. 


PUBLIC HEALTH. 


See ConsTiITuTIONAL Law, 20; 
MunicipaAL CORPORATIONS; 
Stratss, 3, 6, 7, 9. 


PUBLIC LANDS. 


1. Controlling effect of official surveys—Rights of patentees under conflicting 
patents. 

Two official surveys of a tract of land bordering on navigable waters were, 
with an interval of thirty years, duly made, approved and filed in the 
Land Department at Washington. By the earlier survey a fractional 
section was divided into two lots, by the later into seven. These divi- 
sions conflicted. After the later survey two patents were issued, one 
using the description in the first and conveying the entire fractional 
section, and the other following the second survey and conveying only 
part of the section. As to a portion of the ground these patents con- 
flicted. In an action at law in the state court the second patent pre- 
vailed as to the tract in conflict. Held that, in the absence of findings 
of fact (there being evidence tending to show that the first patentee 
took with full knowledge of the two surveys, the later one having been 
made partly at least at his request, and it also appearing that by the 
decision he received the full number of acres to which he was by the 
earlier survey entitled and for which he paid), the judgment in favor 
of the second patentee for the part in conflict ought not to be disturbed. 
Gleason v. White, 54. 


2. Effect of patent to fictitious person on rights of subsequent bona fide 


purchaser. 
A patent to a fictitious person is in legal effect no more than a declaration 








INDEX. 


that the Government thereby conveys the property to no one, and in 
such a case the doctrine that a subsequent bona fide purchaser is pro- 
tected does not apply. Hyde v. Shine, 62. 


3. Rights acquired by mere settlement upon and making improvements on 


public lands. 


Appellant without authority settled on a tract of land on Afognak Island, 


Alaska, prior to 1901, and erected a cannery. After the act of March 3, 
1891, 26 Stat. 1100, it applied for a survey of the land occupied by it 
and deposited the money therefor. The survey was made, approved 
and forwarded to the Commissioner of the General Land Office. On 
December 24, 1892, the President, under provisions of the said act of 
March 3, 1891, by proclamation, declared the whole island reserved 
for fish culture. The survey was rejected on that and other grounds 
and appellant was ordered to leave the island, which it did. There- 
upon it sued in the Court of Claims for value of its improvements and 
for loss of business. The claim was disallowed except for cost of survey. 
In affirming the judgment held, that the mere settlement upon public 
lands and making improvements thereon without taking some steps 
required by law to initiate the settler’s right thereto, is wholly in- 
operative as against the United States. This rule is not affected as 
to lands in Alaska by any provisions of the act of May 17, 1884, 23 
Stat. 24, providing a civil government for Alaska. Although the 
occupation and cultivation of public lands with a view to preémption 
confer a preference over others in the purchase of such lands by the 
bona fide settler which will enable him to protect his possession against 
other individuals, it does not confer any vested rights as against the 
United States. Russian-American Packing Co. v. United States, 570. 


4. Rights acquired by purchaser under preémption laws by mere deposit for 


survey and before payment of purchase price. 


Under the preémption laws a purchaser availing of the provisions of the 


act of March 3, 1891, to purchase land in Alaska acquires no vested 
rights by the mere deposit for the survey or until the purchase price 
is paid to, and receipt given therefor by, the proper land officer, and 
until this is done Congress may withdraw the land from entry and sale 
although inchoate rights of settlers may be defeated. /b. 


5. Ejject of reservation of land for fish culture on rights of mere trespasser 


making improvements prior thereto. 


The provisions of 14 of the act of March 3, 1891, authorized the reserva- 


tion of the land for fish culture, and the exercise of this reserved power 
terminated all the rights of one who as a mere trespasser had settled 
thereon and made improvements prior to the passage of the act. /b. 


6. Right to complete entry on death of entryman. 

Under §§ 2291, 2292, Rev. Stat., the widow of the entryman is first en- 
titled to complete the entry and obtain a patent, and a state law is 
not competent to change this provision and give the children of the 
entryman an interest paramount to that of the widow. McCune v. 
Essig, 382. 
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7. Indemnity lands; rights of Northern Pacific Railroad; disposition of, prior 


to approval of selections made by railroad; withdrawal jrom sale of such 


lands. 


No rights to lands within indemnity limits will attach in favor of the rail- 


road company until after selections made by it with the approval of 
the Secretary of the Interior. Up to the time such approval is given, 
lands within indemnity limits, although embraced by the company’s 
list of selections, are subject to be disposed of by the United States 
or to be settled upon and occupied under the preémption and home- 
stead laws of the United States. The Secretary of the Interior has no 
authority to withdraw from sale or settlement lands within the in- 
demnity limits which have not been previously selected, with his 
approval, to supply deficiencies within the place limits of the com- 
pany’s road. Sjoli v. Dreschel, 564. 


8. Segregation of lands from public domain. 
The Northern Pacific Railroad Company could not acquire a vested in- 


terest in particular lands, within or without place limits, merely by 
filing a map of general route and having the same approved by the 
Secretary of the Interior, although upon the definite location of its 
line of road and the filing and acceptance of a map thereof in the office 
of the Commissioner of the General Land Office, the lands within 
primary or place limits, not theretofore reserved, sold, granted or 
otherwise disposed of and free from preémption or other claims or 
rights, become segregated from the public domain, and no rights in 
such place lands will attach in favor of any settler or occupant, after 
definite location. Jb. 


9. Title acquired under patent to homesteader—Estoppel of grantor to repudiate 


contract under which conveyance is made. 


A homesteader, after obtaining his patent, conveyed to a lumber company 


all the standing timber on the land and other rights therein pursuant 
to a contract made prior to the issuing of the patent; subsequently 
he conveyed all his interest in the land to one who thereupon claimed 
the timber on the ground that the prior conveyance was void as violative 
of the land laws and land policy of the United States. Held, that 
when the patent issues to a homesteader the full legal title passes to 
the patentee and he may do with the land that which he sees fit. An 
executed contract, voluntarily executed, without fraud or duress, is 
binding and cannot be repudiated by the party who executed it, and 
one whose interest in land is acquired subsequently to a conveyance 
thereof by the owner has no higher right to question the conveyance 
than the grantor had. Although the grantee of the timber might not 
have been able to enforce the contract because void as made in viola- 
tion of the land laws of the United States, the conveyance having been 
voluntarily made after the issuing of the patent, could not be attacked 
on that ground by the grantor or his subsequent grantee. Whether 
the Government itself could challenge the conveyance not decided. 
Hartman v. Butterfield Lumber Co., 335. 
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10. Validity of agreement by preémptor under § 2262, Rev. Stat. 

A preémptor made an agreement with a party advancing money to pay 
one-fourth of the expenses of making final proof to repay such party 
a certain portion of the proceeds of sale provided that after obtaining 
title he could find a purchaser and sell the land at its proper value, 
Held, that there was no mortgage, deed of trust, or agreement for specific 
lien, but that the agreement was only a promise to pay in case of sale 
and could not be enforced against the land, and that it therefor2 was 
not void under § 2262, Rev. Stat. Hajemann v. Gross, 342. 


See Removat or CaussEs, 2. 


PUBLIC WORKS. 
See INJUNCTION. 


RAILROADS. 


1. Right of use in common of bridge over navigable river under Federal grant 
of permission to construct. 

In construing an act of Congress granting permission to construct a bridge 
across a navigable river, the general policy of the Government to pro- 
vide for the use of such a bridge, up to its reasonable capacity, by all 
connecting railroads on reasonable compensation to the owning com- 
pany will be considered and accordingly so held in regard to the use 
by the Mason City Co. of the bridge across the Missouri River at Omaha, 
constructed under the act of 1871, 16 Stat. 430, and owned by the 
Union Pacific Railway. Union Pacific Co. v. Mason City Co., 160. 


2. Rights acquired by purchaser at judicial foreclosure sale of railroad char- 
tered hy Congress. 

In a great public enterprise such as the building of the Union Pacifie Rail- 
road under a Congressional charter reserving the right to alter, amend 
or repeal, public interests, and not simply private purposes are to be 
regarded, and the purchaser at judicial foreclosure sale takes the 
property subject to the proper regulations and use established by 
Congress, notwithstanding the mortgage foreclosed may have ante- 
dated the legislation. Jb. 


3. Property rights of—Power to make reasonable rules and regulations for 
use of property—Validity of grant of special privilege to certain hack- 
men to exclusion of others. 

Although its functions are public, a railroad company holds the legal title 
to the property employed in the discharge of its duties, and while it 
must under all circumstances do everything reasonably necessary for 
the accommodation of passengers and shippers, it may use its property 
to the best advantage of the public and itself, and for that end may 
make reasonable rules and regulations for the use of its property con- 
sistent with the purposes for which it is created and not inconsistent 
with legally established regulations. When not unnecessary, un- 
reasonable or arbitrary a railroad may make arrangements with, in- 
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cluding the granting of special privileges to, a single concern to supply 
passengers arriving at its terminals with hacks and cabs, and it is not 
bound, at least, in the absence of valid state legislation requiring it to 
do so, to accord similar privileges to other persons, even though they 
be licensed hackmen. Such an exclusive arrangement is not a mo- 
nopoly in the odious sense of the word, nor does it involve an improper 
use by a railroad company of its property. Donovan v. Pennsylvania 
Company, 279. 
See CONSTITUTIONAL Law, 7; 
STREETS AND SIDEWALES, 1, 2; 
TITLE. 


RATES. 


See ConsTITUTIONAL Law, 2; 
Loca Law (F.Loripa). 


RECORD. 
See JuRISDICTION, A 4. 


REMOVAL OF CAUSES. 


1. Diversity of citizenship on which right of removal can be exercised—Right 


of removal where one of defendants is citizen of same State as plaintiff. 


A citizen of Alabama brought suit in an Alabama state court against a 


citizen of Maryland and a citizen of Alabama, where upon the Circuit 
Court for the Northern District of Alabama ordered the removal of the 
case on the petition of the citizen of Maryland alleging prejudice or 
local influence. A motion to remand was denied, and the case went to 
trial and judgment. That judgment was affirmed by the Circuit Court 
of Appeals and a writ of error from this court was thereupon prosecuted. 
Held, that as the jurisdiction of the Circuit Court as exercised was de- 
pendent entirely on diversity of citizenship, the judgment of the Circuit 
Court of Appeals was final and the writ of error could not be main- 
tained. But this court having granted the writ of certiorari in order 
to pass upon the question of the jurisdiction of the Circuit Court, held, 


(a) That the clause of the applicable statute treating of removals because 


of prejudice or local influence does not furnish a separate and inde- 
pendent ground of Federal jurisdiction and describes only a special 
case comprised in the preceding clauses. 


(b) That those suits only can be removed of which the Circuit Courts are 


given original jurisdiction, and that the right of removal because of 
diversity of citizenship can only be exercised by a defendant who is 
a citizen, or by defendants who are citizens, of a State other than that 
in which the suit is pending. 


(c) That as in the present case suit was brought in plaintiff’s State against 


a citizen of the same State and a citizen of another State, it could not 
have been originally brought in the Circuit Court and the removal was 
improvidently granted. 
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(d) As the removal was had on the application of the non-resident defend- 
ant, the costs of this court and of the Circuit Court must be paid by 
that party. Cochran v. Montgomery County, 260. 


2. Case involving construction of Federal statutes. 

The interest which arises in an entryman by his entry, who can fulfil the 
conditions of settlement and proof in case of his death, and to whom 
the title passes depend upon the laws of the United States; and a suit 
brought by an heir, claiming under the law of a State, against the 
grantee of the widow who perfected title and obtained the patent 
involves the construction of sections 2291 and 2292, Rev. Stat., and 
other statutes relating to homesteads, and can be removed on that 
ground from the state court to the Circuit Court of the United States. 
McCune v. Essig, 382. 


3. Removal for trial from judicial district in State to District of Columbia. 

Section 1014, Rev. Stat., authorizes a removal from a judicial district in 
a State to the District of Columbia (Benson v. Henkel, 198 U. 8. 1). 
Hyde v. Shine, 62. 


4. Procedure for removal for trial. 

The requirement in § 1014, Rev. Stat., that proceedings for removal shall 
be agreeable to the usual state procedure, applies to the proceedings 
for arrest and examination of the aecused before the commissioner, 
but not to subsequent independent proceedings before the Circuit 
Court on habeas corpus. Ib. 


REPRIEVES AND PARDONS. 


See CONSTITUTIONAL Law, 3, 11. 


RES JUDICATA. 
See PaRTITION, 3. 


ROYALTIES. 
See PATENT FOR INVENTION. 


SALES. 
See RAILROADS, 2. 


SCHOOL DISTRICTS. 
See STATES, 2. 


SECOND JEOPARDY. 
See ConstTiTuTIONAL Law, 14. 


SHIPPING. 
See MaRITIME Law. 
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SIDEWALKS. 
See STREETS AND SIDEWALKS. 


SITUS. 
See TAXATION, 10. 


STATES. 


1. Absence of pecuniary damages affecting power of State to punish violations 
of statute enacted as part of public policy. 

The States and the United States have power to punish violations of a stat- 
ute enacted as a part of the public policy even though they may not 
have suffered any pecuniary damage from such violations. Hyde v. 
Shine, 62. 


2. Contract arising in favor of school district created by legislature in respect 
of property thereof—Legislative power over subordinate municipalities. 

Where the legislature of the State has the power to create and alter school 
districts and divide and apportion the property thereof, no contract 
arises in favor of any district created by an act, the obligation whereof 
is later impaired by a subsequent act altering the districts and trans- 
ferring property, nor does such later act amount to the taking of the 
property of the district taken without due process of law. There are 
many ways in which the legislature has absolute power to make and 
change subordinate municipalities (Laramie County v. Albany County, 
92 U. S. 307). Kies v. Lowrey, 233. 


3. Police power to authorize dams across interior streams previously navigable, 
jor promotion of health. 

In the absence of legislation by Congress, a State has full power to im- 
prove its lands and promote the general health by authorizing dams 
across interior streams, although previously navigable to the sea. Noth- 
ing in the existing constitution of South Carolina interferes with the 
common law powers of the State over its navigable waters. Manigault 
v. Springs, 473. 


4. Police powers; right of exercise where existing contracts may be affected. 

The interdiction of statutes impairing the obligation of contracts does not 
prevent a State from properly exercising its police powers for the public 
good notwithstanding contracts previously entered into between indi- 
viduals may be affected. Jb. 


5. Police power; discretion as to exercise. 

While the police power of a State is subject to limitations there is a wide 
discretion as to its exercise in the legislature, with whose determination 
as to what is and what is not necessary the courts ordinarily will not 
interfere. Jb. 


6. Police power; subserviency of private interests to exercise of. 
Except where property is taken for which compensation must be made, 
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private interests are subservient to the exercise of the police power and 
must give way to general schemes for the public health. Jb. 


7. Public power; reclamation of swamp lands deleterious to public health. 

Courts may take judicial notice that the public health is greatly affected 
by the existence of swamp lands and the reclamation of such lands is a 
proper exercise of the police powers. Jb. 


8. Police power in suppression of gambling; constitutionality of law making 
judgment a lien against property in which gambling is conducted. 

The suppression of gambling is within the police power of the State, and it 
may make a judgment against those winning the money a lien upon 
property owned by another and in which the gambling is conducted 
with the knowledge and consent of the owner, and such a statute does 
not deprive the owner of his property without due process of law. 
Such a statute does not deprive the owner of the property upon which 
the judgment is made a lien of his property without due process of law 
because it does not provide for trial by jury in the action to enforce 
the lien. The State can give the whole or any part of the amount 
recoverable under such a statute to the informer. Marvin v. Trout, 212. 


9. Police power to regulate business carried on within State, to protect public 
health and welfare. 

A State has the right, in the exercise of the police power, and with a view 
to protect the public health and welfare, to make reasonable regula- 
tions in regard to such occupations as may, if unrestrained, become 
unsafe or dangerous, and the conferring of discretionary power upon 
administrative boards to grant or withhold permission to carry on such 
a trade or business is not violative of the Fourteenth Amendment. 
There is no presumption that a power granted to an administrative 
board will be arbitrarily or improperly exercised, and this court will 
not interfere with the exercise of such a power where the record does 
not disclose any ground on which the board acted. It is primarily for 
the State to select the businesses to be regulated and if those selected 
are proper subjects for regulation, those engaged therein are not denied 
the equa! protection of the laws because other businesses are not sub- 
jected to similar regulations, provided all engaged in the same busi- 
ness are treated alike. Lieberman v. Van De Carr, 552. 


10. Police power to exact license jee jor sale of intoxicating liquors on vessel 
engaged in interstate commerce. 

Since the passage of the Wilson Act of August 8, 1890, 26 Stat. 313, there 
is a distinction between the right to sell intoxicating liquors on vessels 
engaged in interstate commerce and other businesses conducted on 
such vessels. Under the provisions of that act a State may, in the 
exercise of its police powers, exact a license fee as a condition of the 
right to sell intoxicating liquors over the bar on board of a steamboat 
while within the boundaries of the State, notwithstanding such boat 
is navigating the Mississippi River and is engaged in interstate com- 
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merce. Such a license fee is not a tax on the boat, crew, passengers 
or liquor sold, nor a fee for navigating the river, the imposition of which 
would be an interference with the commerce clause of the Constitution, 
nor does it in any way violate the freedom of the navigation of the 
Mississippi River as guaranteed by treaties and statutes. The fact that 
the boat is personal property owned by a corporation of another State 
does not make it a part of the territory of that State, and exempt 
those thereon from the police regulations of another State in regard 
to the sale of intoxicating liquor while within the boundaries of the 
latter State. Foppiano v. Speed, 501. 


11. Executive power to grant reprieves. 
The Governor of Vermont has ample power to grant reprieves to persons 
sentenced to death for murder. Jtogers vy. Peck, 425. 


See CONSTITUTIONAL Law, 4, Locat Law; 
&. 12. 16, 16 NATIONAL Banks, 1, 2; 
INTERNAL REVENUE, 1, 2; PRACTICE AND PROCEDURE, 2; 
JURISDICTION, C 3; Pusiic Lanps, 6; 


TAxaTIon, 6, 7, 8, 10. 


STATUTE OF LIMITATIONS. 


See JurRispicTion, A 5; 
LIMITATION OF ACTIONS. 


STATUTES. 
A. CONSTRUCTION OF. 

1. Effect on validity of special act of disregard in its enactment of requirements 
of general law. 

A general law enacted by a legislature may be repealed, amended or dis- 
regarded by a subsequent legislature, and a special act is not necessarily 
invalid because the legislature dispensed with certain formalities re- 
quired by a general law in regard to the passage of such act. Mani- 
gault v. Springs, 473. 


2. Repeal by implication. 

The rules that repeal by implication are not favored and that a repeal will 
not be implied unless there be an irreconcilable conflict between the 
two statutes, applies especially where the prior law is a special act 
relating to a particular case or subject and the subsequent law is gen- 
eral in its operation. The special provisions of the act of March 2, 
1887, 24 Stat. 442, relating to judicial districts of Illinois, were not 
repealed by the general terms of the Judiciary Act of March 3, 1887, 
24 Stat. Petri v. Creelman Lumber Co., 487. 

See CONSTITUTIONAL Law, 3; 
Loca, Law (Forma); 
RAILROADS, 1. 


B. Or THE UNITED STATES. 
See Acts or CONGRESS. 
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C. Or STATES AND TERRITORIES. 
See Loca Law. 


STOCK. 
See JuRISDICTION, A 5; 
NATIONAL Banks, 1. 


STOCKHOLDERS. 


See CORPORATIONS; 
NATIONAL BANKs, 3. 


STREET RAILWAYS. 
See TAXATION, 1. 


STREETS AND SIDEWALKS. 

1. Equality in use of. 

Public sidewalks and streets are for use by all on equal terms for proper 
purposes subject to valid regulations prescribed by the constituted 
authorities. The rights of a railroad company as abutting owner of 
the sidewalks adjacent to the property on which its station stands and 
those of its passengers are not paramount to the rights of the general 
public to legitimately use the sidewalk, and licensed hackmen unless 
forbidden by local regulations may, within reasonable limits, use a 
public sidewalk in properly prosecuting their calling so long as such 
use does not obstruct others in legitimately using it upon equal terms. 
Donovan v. Pennsylvania Company, 279. 


2. Injunction to restrain use of. 

Where there is a continuing trespass by a number of parties, and a suit of 
law could only determine a particular controversy at a particular time, 
a court of equity may meet such an unusual emergency and by a com- 
prehensive decree determine finally the controversy between the parties, 
avoid a multiplicity of suits and conserve the public interest; and so 
held that the Pennsylvania Company could maintain a suit against 
hackmen combined together in disregard of its regulations, enjoining 
them from congregating upon the sidewalk adjacent to its terminal at 
Chicago so as to interfere with the ingress and egress of passengers. 
Ib. 


SURVEYS. 
See Pusiic Lanps, 1. 


SWAMP LANDS. 
See STATES, 7. 


TAXATION. 


1. Classification of property for taxation; equal protection of laws. 
The difference between surface street railroads and subsurface street rail- 
roads js sufficient to justify classification in the mode and extent of taxa- 
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' tion, and a tax otherwise legal on surface street railroad franchises 
does not deprive the owners thereof of the equal protection of the laws 
because subsurface street railroad franchises are not subjected to a 
similar tax. Metropolitan Street Ry. Co. v. New York, 1. 


2. Constitutionality of New York Franchise Tax Law. 

The tax law of New York as amended May 26, 1899, c. 712, p. 1589, im- 
posing taxes on certain public franchises is not repugnant, so far as the 
franchises in this cave are involved, to the equal protection, due process, 
or impairment of obligation clauses of the Federal Constitution and of 
the Fourteenth Amendment thereto. Jb. 


3. Exemptions—License fee as equivalent of property tax. 

A license fee is a charge for the privilege of carrying on a business or occu- 
pation and is not the equivalent or in lieu of a property tax, and a provi- 
sion in the grant of a franchise for a license fee does not, in the ab- 
sence of express stipulations of exemption, relieve the property em- 


pr ployed in the business from the ordinary burdens of property taxation | 
ted and amount to a contract of exemption from further taxation, within 

of the impairment of contract clause of the Federal Constitution. Brook- 

a lyn City R. R. Co. vy. New York, 48. 

ra 

ess 5. Valuation of property for taxation; failure to require return affecting con- 

- a stitutionality of law. 

ich The legislation challenged in this case, being in terms an amendment of 

ns. the general tax law of New York and subject to the provisions of that 


law in respect to notice and review by certiorari of the action of the 
assessing board, is not obnoxious to the charge of a lack of due process 
of law; nor is due process shown to be wanting by a failure to require a 


of return of the valuation of the franchise held by a corporation sepa- 
1e, rately from that of the tangible property held under the franchise. /b. 
m- 

eS, 6. Exemptions from taxation; power of State as to. 

so Nothing in the Federal Constitution prevents a State from granting ex- 
st emptions from taxation; and the reduction, upon equitable considera- 
ng tions, of payments made in the nature of taxes by certain corporations 
at on their franchises from the amount to which they are subjected by a 
rs. general law does not entitle every franchise owner to a similar reduction 


and render the tax invalid because it denies the holders of some fran- 
chises the equal protection of the law or deprives them of their property 
without due process of law. Metropolitan Street Ry. Co. v. New York, 1. 


7. Effect of omission to tax on power to tax. 

The omission of the legislature for one year, or for a series of years, to tax 
certain classes of property, otherwise taxable, does not destroy the 
power of the State to subject them to taxation when it sees fit to do 


so. Ib. 
8. Franchises and other intangible property subject to taxation by State— 
}- Burden of proof as to situs without State of property sought to be taxed. 
- Presumptively all property within the territorial limits of a State is sub- 
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ject to its taxing power and the burden of proof is on one claiming that 
any particular property is by contract or otherwise beyond the reach 
thereof; and, growing out of the conditions of modern business a large 
proportion of valuable property is now to be found in intangible things 
such as franchises, which are, like other property, subject to taxa- 
tion. Jb. 


9. Grants of franchises not to be construed as by implication exempting from 
taxation. 

In grants from the public nothing passes by implication, and, in the absence 
of direct stipulations relinquishing the right of taxation, a provision, 
in grants of privileges or franchises, that the grantee shall pay noth- 
ing therefor is not to be construed as an equivalent or substitute for 
taxes amounting to a contract of exemption from future taxation 
within the impairment clause of the Federal Constitution. Jb. 


10. Application of maxim mobilia sequuntur personam in respect of taxation. 

The proper use of a legal fiction is to prevent injustice and the maxim 
mobilia sequuntur personam may only be resorted to when convenience 
and justice so require. That doctrine does not apply to tangible per- 
sonal property permanently located in another State where it is em- 
ployed and protected, acquires a situs and is subject to be there taxed 
irrespective of the domicil of the owner; and an attempt on the part of 
the State in which the owner is domiciled to tax such property amounts 
to a deprivation of property without due process of law within the 
purview of the Fourteenth Amendment. So held in regard to the taxa- 
tion of cars owned by a transit refrigerating company and which were 
permanently employed without the State in which the company was 
domiciled. Union Transit Co. v. Kentucky, 194. 


11. Equivalent assumed in exercise of power of taxation, without which tax 
invalid. 

The power of taxation is exercised upon the assumption of an equivalent 
rendered in the protection of the property and person of the taxpayer, 
and if such equivalent cannot possibly be rendered because the prop- 
erty taxed is wholly beyond the jurisdiction of the taxing power the 
taxation thereof within the domicil of the owner amounts to a taking 
of property without due process of law. While there may be indi- 
vidual cases where the weight of the tax necessarily falls unequally on 
account of special circumstances the general rule is that in classifying 
property for taxation, some benefit to the property taxed is a con- 
trolling consideration, and a plain abuse of the power in this respect 
may justify judicial interference. Jb. 

See ConstTiTuTIONAL Law, 11; 
INTERNAL REVENUE, 1, 2; 
States, 10. 


TIMBER LANDS. 
See Pustic LANps, 9. 
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TIME. 


See JurispicTion, A 1. 


TITLE. 


Effect of question as to railroad’s right to extend its lines into territory on its 
title to land as against disseisor. 

The title of a rail oad company, as against a disseisor, to land conveyed 
to the railroad by an earlier company, authorized to extend into the 
District of Columbia, is not affected by the question whether the 
grantee also had been authorized to go there. Chesapeake Beach Ry. 
v. Washington R. R., 247. 


See Deeps, 2; Pusuic LAnpbs, 9; 
EJECTMENT, 1; PARTITION. 
TRIAL. 


See Courts, 6; 
CriMINAL Law, 1; 
STATEs, 8. 


TRIAL BY JURY. 
See CONSTITUTIONAL Law, 6. 


TRUSTS AND TRUSTEES. 


See DeEEps, 2. 


UNJUST DISCRIMINATION. 
See Loca Law (FuLoripa). 


UNLAWFUL COMBINATIONS. 


Sve CONSTITUTIONAL Law, 2. 


VALUATION FOR TAXATION, 
See Taxation, 5. 


VERDICT. 
See Courts, 6. 


VESSELS. 
See Maritrme Law; 
Srates, 10. 


WATERS. 


See Hicuways; 
States, 3, 10. 


WILLS. 
See JurtspicTion, C 3, 4, 5, 6. 
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WITNESS. 
See CONSTITUTIONAL Law, 16, 17. 


WRIT AND PROCESS. 


See Courts, 3; INJUNCTION; 
Hapeas Corpus; PROHIBITION. 

















